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Wii t.iam LEYrrsiMi, ( lnef Jiid;:e, .ippoinied Sth^f Decemlier. 

M'li.j lAM Ei>u AiU) absent I'loiu 14tli of July. 

Sa M i; I- L TriOAi vs Goa D. • 
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Sami'm I’noMvsC^oAn. 
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Jon V Nil \ K rsiM. A R- , • r 

^Nii.rix M Doiu N , 0(h«‘n\njj; J nd;re. * 

(’’iiiKii.s Kllioi J, GdiiTatni^ Jij(lj;e from 1 Sth of January, (officiated , 
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t'oo Kl’N KV Smi i n. 
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Joii^' 11 !• u nr.ur H A lu M’.TOv, f)rti<'ntin !4 fi^^n 30tli of October. 
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Coii II I N K Y Sm iTir. 
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\\ J L L 1 A M R Y A M jV1 A R T 1 N* 

John Ahmotv, (^Diciating Judge, from 5ih*of February, (jibsent from 
Septenil»er ) . 

CvjTiiBiiRT Thorn HILL S*laly, Officiating Judge, from Gth of December* 
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IN THE 
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SUDDEB DEWANNY ADAWLUT. 


GHOLAM UNBIA KHAN, Appellant, 

versus 

MOCIIEE LAL anc^olhers. 


3820. 
Jan. 6th* 


Tins w«Ts an «nction buonght by Gholam Unbia Khan a^inst The part- 
Mochee Lai and others, in the Provincial Court of Benares, tr-<iersof a 
recover the sum oF 30,135 Apees. 14 anas. It was set ro;;lrh in banking 
the plaint that the plaintiff was in the habit, from the yeSr 18G5 
B. S., of pecuniary dealings with .MocKee Lil, who was managifig andseve-^ 
partner of the firm orseetnl fUikhsh and /onqee Lai, with his sons rally res- 
Ram Chuud and Govind Pershaud, and with Dhurrnm Chand the ponsiblefor 
gomnshta of the house ; that on this account there was still owing 
to him from the said fiTm ihe sum of 175 rupees, 3 anas, principal cuted^in 
without interest; that in the month of Sejitember 18G6 B.^ , he their names 
deposited the sum of 5,000 rupees, 8 anas, in the house, at an by the ma- 
interest of six per ceut^ after wiiich the defendants entered into 
agreement with him, to the effect that whatever sums of money ^ ^ 
he might pay to their gomashta. Seetul Pershaud, resident at 
Moorshedabad, in rujiees of the Moorshedabad currency, they would 
repay to him with interest in sicca rupees of the Benares currency,- 
w'ithoiit any deduction for hoondeawun or other charges ^ that they 
gave him (the plaintiff) an order on Seetul Pershaud for bills on 
them at Benares to any amount to which he (the plaintiff) might 
dejmsit rupees at Moorshedabad; that in consequence of this 
agreement he caused to be pud, through the house of Seth Oodye- 
chund and Bisheiichund the sum of 28, 1 00 rupees, at Moorshedal^ad 
to Seetul Pershaud, who furnished him with a letter to the def^i- 
daiits, acknowledging the receipt of the sum in question, and 
containing an order on them for the repayment thereof; that the 
defendants entered this sum in their books as due to the plaintiff,^ 
and gave him a promissory note for the amount; hut that they* 
evaded payment on the plea that Seetul Pershaud had not remitted 
VOL. III. B 
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to thenri frojo Moor>hed.ib!id Uie sum which he had received from 
- the plaintiff ; th it they referred him to Seetul Pershaud, entering 
into a written engagement to pay the sum demanded within a 
limited time, in the event of its not being paid 1 y Seetul Pershaud, 

• and that tliis individual having refused to pav it, on the plea that 
he hud remitted all the pLiintili 's rnonev to Benari-s, and the time 
specified in t}je engagement of the defendants having expired, 
llie piaintifF^guiii applied to them for payment, when they ulti- 
mately refused. (3ne of the defendants, Mochee Lai, denied 
h'l'ing any connexion with the establishment of Seetul Pershaud 
at IVJoorshedabad, and having given the plaintiff any order on tliut 
'iiidivid^tl. The facts of tlie case, as stated by this defendant, 
w'ere asVoJlow : tlie plaintiff brought him letter to the piirpm t 
specified if. his plaint, from the house of Seetul Pershaud, but as 
the sum spe ified therein hud not been remitted from Moorsheda- 
bad to the defendant’s firm, he refused to pay the amount. 'I'he 
engagement alluded to by the defendant was indeed executed by 
the gomnsfjLfa of the defendant, but the execution of it was 
(Tnt lined by force and fraud. This defendant stated that he was 
the sr)Ie managing agent of the firm which w'ent under the name 
of .Seetul Ihikhsh and Zouqee l.al, and thai the defendants had 
no mariner of concern with the cause. 'I’he other defendants 
corroborated this assertion, and pleaded total ignorance of the 
trtwis action. ^ 

i-^i^ihe Fir^t .!hidge of the Pro\iricial Court p.assed an award 
agamst Mochee l.al, as managing partner of ihe firm, for the 
amount of the Moorshedabad transfer with interest and costs; 
obse^i^ng. that the conditional agreement to make good that 
moneyAvye date se.enteeii days pievions to the iubtitmion of tiie 
action, during which perio'd. the defendant would doubtless have 
applied to the Court for redress, had the alleged undue means 
been employed; that the cl lini was supported by a letter from the 
hoii>e to one Radha Ki>heu during the negociati m, in Mochee 
Lai’s handwriting, as proved by the witnesslis of either party ; and 
that tJfe plaintiff’s agent at Moorshedabad would have taken a 
regular hoimdee fmm Seetul Pershaud, instead of the receipt pro- 
duced on the trial, had he, in the absence of any instructions 
from the Benares house to the latter, been making an ordinary 
remittance to his master at that plat e. 

On av^peal by the plaintiff to this Court, the Fir^t and Fourth 
fudges (Messrs. Fendall and Goad), were both of opinion that he was 
entitled toi' recover from the two individuals, or either of them, 
in whose name the business was carried on, and their heirs', as well 
as from Mochee Lai ; Zouqee Lai and Seetul Biiklish having been 
expressly declared responsible by the authenticated agreement. 
I’he decree of the Provincial Court was amended, in conformity 
witK^ this judgmei-.t, and the respondents were declared liable foe 
All^osts. 
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LUCHMUN DAS and others, Appellants, 


ROOPCHUND and bthers, Respondents. 

THIS was a summary appeal from the decision of the Benares 
Court of Appeal. It appeared that, iu a summary suit between 
the parties for possession of Ullawulp >or and other dn^iizus in per* 
guana Hadeeabad, the additional Register of Zillah (jhazeep ue 
entered at larg^i into the merits o^the question betweefl the parties, 
and decided the matter of proprietary right as if it had been for- 
mally brought forward in a regular suit ; and, without ar^y refe- 
rence to the fact of previous p issession, which was the oriy point 
to he determined iu sC summary process under regiilation^9, 1793, 
and 6, 1813. A regular appeal being preferred from this decree 
to the Benares Court of Appeilhy the losing ptriy (the respon- 
dent in the appeal t > the Sudder Dewanny Adawlut), that Court 
also entered fully into the question of right, and reversed the 
decision of the additional Register. * 

(-)n further appeal to this Court, it clearly appeared that the 
question of possession was the sole point to be determined in the 
first instance between the litigants; the appellant maintaining 
that he had held possession as mortgagee of the lands in dispute 
since the year 1223 F. S. until the proprietor attempted to disp^ws- 
sess him in 1225. The Fourth Judge 'f\V. E Ree*) before whom 
the case came to a hearing, was of opinion that the pruceeAings 
both of ihe Register who had instituted an enquiry into the question 
of right, and of the ProvinC|ial Court who hid followed up this 
investigation, were irregular and contrary tj the provisioiu'of the 
regulations for the trial of summary inits and appeals. He fur- 
ther expressed his opinion that the only proper order in this stage 
of the case would be to direct restoration of the property to the 
party who was in pv)>session before the commencement of the dis- 
pute; as justice would not be ell'ectually attained by reversing the 
decision of the Provincial Court, their reversal of the Besgister’s 
decree being proper, although the nature of the appeal and the 
grounds of I he reversal were erroneous. An order to this effect 
was issued accordingly to the additional Register of Ghazeepore 
through the Benares Court of Appeal, 


Jdii. 6tlu 
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KURTA RAl and SURNAM RAT, Appellants, * 

verstis — ■ 

AFZUL ALI, Respondent. Jan. 8th. 

THIS was a summary appeal. The appellants stated that imiuza ^ morgS 
Mediieepoor, situated in pergunna Zumaneea, was their propetty, 
and that they had made it o^/er to the respondent, to be erijoyed cSverpos- 
bv him as an usufructuary mortgage for a period of ten years from session of 
file year 12 15 to 1224 F. S. inclii.sive, in consideration of a loan Cf “ usufruc- 
eiglit hundred rupees; that on the expiration of the above period, 
they offered to pay the mortgagee the principal of the debt^ but that uavment of 
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1820. h: woi/!d nol receive it nor give np possession of the property: that 
thc\*iri consequence deposited the sum due in the treasury of the 
the iriii- y.iiijh of Ghazeepore, and |)etitioned the .hidge of that dis- 

boiTowell r ^ cause the mortgagee to relinquish possession. 1'he case 
tlieliuts-* '^'is made o\er t > the additional liegister of the Court, who, after 
tiou as to hiving duly investigated it. direc ted by a summary order that the 
be^Heft should*be made over to the possession of Isreedial and Birj 

oi'en^ior •'^I 'i^h, two individuals to whom the appellants had executed a 

lunire tiesh mortgage of it. ^ 

Bujust- On appeal to the Benares Provincial Court the above order was 

meat. ^eversecL on the ground that there still existed differences and dis- 

putes b^een the parties which required adjustment. 'Jhe appel- 
lants however maintained, that, as they had de*jposited in Court the 
principal of the money borrowed, they weie entitled, agreeably to 
the se- end section of regulation 1. 1798, and in conformity to the 
conciudiug paragraph of the *Siidder Dewanny Adawlut’s c ircniar 
order, dated the t2*2nd of July 1813, to be restored to possession by 
a^summary pioce.^s, and that they ought not to be kept out of pos- 
session in cf nseqneiife of the alLegation of the respondent, that 
there weie nther sums due besides the original debt, but that on the 
contrar', anv dirterence of sittement between the parties, either as 
to the proh'.s received or the interest due, should, agreeal)ly to the 
prcni>ion contained in the second section of the regulation above 
queued, be luve'sUgated and adjusted after the appellants had been 
put iXto possession. 

^ On tbe^e grounds they appealed tf) the Court of Sudder Dewan- 
iiy Ad i\\ lut. and on the Sth of January; the case came to a hearing 
before ibe Tbiid and Fourth Judges (W. Rees and S. T. Goad), who 
deen ing the claim of the appellants, for the reasons assigned by 
th ni, to be just and reasonable, reversed the decree of the Provin- 
cial 5 niirt, affirming that of the additional Register; and directed 
Ih ,t the individuals to whom the estate was subsequently mort- 
gaged, should be immediately put into possecsion. (a) 


lft20. 
an. 8tb. 


RAM 81JRRUN, Appellant. 
vprsns 

SABOODDHA MLSSER, Respondent. 
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^ THJS also was a summary appeal. It appeared that the dis- 
pute between the parties had been mutucally and privately referred 
to arlatrators for adjustinent, aj^reeably t(» the provisions coiitained 
iu se< tion regulation <3, 1813, and their decision was brought 
bef(;re the Judge w'ithin tlie prescribed period for the purpose of 
beiug carried into execution. 1 he Judge accordingly gave effect 
to t^e decree, but the party against whom it was made preferred a 
summary appeal to the Benares Provincial Court, to set aside the 


( a) Had this been an application from tho mortgagee to foreclose the mort- 
ga e, instead of from the mortgagor to recover po.sses9ion of his lands, the duty 
of the additional Register w'ould have been purely ministerial, and he would 
hVive been required to do nothing more than to inform the mortgagor of tho 
application for foreclosure, leaving the mortgagoo to bring his suit for the mort- 
gaged lands, after the expiration of a year from the date of the notice. — Sot 
Circular Osders of the Sudder Dewanny Adawlut, July 22d, 1813. 
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order of the Judge. I’his appeal tvas admitted by the Qenares 1820 . 
Provincial Court, and the Zillah Judge’s order for execution.was 
reversed. A further appeal having been preferred to this Court, the Ram Sur- 
Third and Fourth Judges (W. Rees and S. T. Goad) recorded their 
opinion, that for the reasons stated in the Court’s circular letter, 
dated the 24th of February 1816, a summary appeal from an , 
order of this nature was inadmissible, and that it the parties against ^ 
whom the arbitrators had given their award were dissatisfied wrh 
the decision, they were at liberty to institute a frest action with 
a view to get it set aside, agreeably to the general rules contained 
in regulation 4, 1793, extended* to Benares by regulation 8, 

1795. (a) 


y 


GOVERNMENT and 13AL DUT DOOBE\\ Appellants, :-e20. 

versus 

BIIEECHOOK SINGH and others, Respondents. Jan. 


THIS was an action instituted by the respondents on the I^th h js ossen- 
of Senteinlier 1815. in the Benares Provincial Court against the 
Collector of th-it district, together with the mortgagees and auction « public 
purch isers of the talook Khupuruha in perguunah Mundyahoo, sale that 
t ) in\Mlid:i(e the public sale of th it estate. The triennial assess- 
ment was stited at twenty-five thousand nine hundred and •fifty 
rupees. ^ panied by a 

It w as set forth in the plaint, that -the talook was the hereditary translation 
property of the plaintiHs; dint on the occasion of its being adver- ^I‘k 

tised lor public '<ale in the Fuslee year 1216, they went to Benares, 
taking with them 5,325 rupees, to find some means of •niaking up ibecoun- 
the b.ilance due, and that Mouluvee Dilawur Ullee there persuaded try, 
them to exei'iite a ten years mortgage of the lands for 10,000 
ruf)ees, in the name uf his brothers Ullee Ilooseiii and Sukhawut 
Ullee, engaging to j?aY off the arreir, and receiving from them 
4, .325 rupees, which were to be refunded or brought to ^account, 
when, the traii>ler hiving been recorded m the Collectors office, 
possession slionld be given to the moitgagees; that after perform- 
ance of these coiiditi ms, however, they could neither obtiia a 
return of the snin in hand nor an acknowledgment for it; that the 
mortgagees having remained making the collections down to By- 
snkh \I\l, wilhowt discharging the public revenue, and a notice 
of sale being issued in the month of Jeth^ the plaintiff came 
forward with the inoney and solicited a retransfer, \)ut that the 
Col led or rejected their offer, and after detaining them in custody^ 
for 2.3 davs, sent them off to Juan poor, where they were confined 15 
days in the jail, on a charge preferred by Dilawur Ullee; that on 

(a) Piivate awards made by arbitrators under the second clause of section .3, 
regulation 6, 1813, are to be received and enforced according to the rules ap- 
jdicable to sumnniiy process : such summary process is subsidiary toareffulw? suit, 
and cannot be set aside except on proof of corruption or partiality on the part of the^ 
arbitrators. So also if the parties had consented that the award should include a 
« complete and final adjuatnicut of their respective claims (jf right, such award, al- 
though having the full force of a regular decree, is not subject to a regular appeal, 
and cannot be set aside or questioned, except in the manner and ou the grounda 
above stated.— ‘See Circular Ordirs, SudderDewanny Adawlut, Feb. 24# 1816* 
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1850. their a^rquitlal by the magistrate they applied for permission to pay 

intOkCourt the amount due to the mortgagees, and prayed that the 

menrand called to an adjiislmeut of accounts ; upon which, 

Bal Dut’ those persons proposed that the plaintiHs should take the talook in 
Poobey, v. larin from them at an advanced rent, and pay off the mortgage on 
Bhpochook expiration of the stipulated period, to which they agreed ; and paid, 
in the year 12,18 Fuslee^ 7,700 rupees to the servants of the niort- 
gagees, notwithstanding which, the latter took nine villages into 
their own haiuls, and mo far from paying any portion of revenue, 
gave in a fraudulent application to the Collector and got a snza- 
j^uLlppointed ; that this officer ciscertained on enquiry the payment 
of the sum stated by the plaintiffs, and received from them 756 
rupees nu.^^, that the talook being again advertised for sale, and 
the mortgagees, with the suzaivul s connivance, keeping hack all 
payments, the plaintiffs remonstrated with the former a'ld Dilawur 
Ullee, remarking tliat they had received 12,781 rupees in balance 
cf the moitgage due and collections for the talook; to which the 
M^>iilu\ee answered, that he would go to Benares and take measures 
to save the property, and ordered them to remain at home; that 
tliey followed his directions, and that he and his two lelations con- 
trived to have their estate sold for little m(»re than 28,000 rnpocs ; 
JSheo Lall Duobey becoming the purchaser in the name of Bal Dut 
Dopbev,and the mortgagees receiving the surpb«s [lurchafC moiiev, 
I’hal their suit wjis grouudeU on the fact of tlie sale lia\ing been 
efferte<l ihrangh c*>llnsion to the detriment of tlicir jnst interests. 

It was pleaded on behalf of Government, tint tJie transfer was 
made at the application both of the proprietors and moitgagecs, 
and th'rtjlie sale took place regnlarlv and nn.ivoid ably for re- 
covery of the arrears; that a,r)erson had been deputed to take the 
management of the talook, and realize the amount of arrears ; but 
that the mortgagees had rn>t attended when cal'ed upon to e\ plain 
the balances, which conduct was duly reported to the Coile<‘tor, 
as well as the fact of their h iving pre\ iousl^; levied upwards of 
4,000 rupees, none of which they piid in to Ch)\ ernirent ; that as 
neither those persons, nor the pniprietois, in their tlien capn ity 
of sub-tenants had cleared off the arreir before the sile, there 


was no other means of realizing the balance, which stood in Ihe 
public Jiccounts at 8,199 rupees without interest; that the state- 
ment of the opposite partv did not go to invalidate the sale ; Jiiid 
that the apprehension and transinis'suni to the wiagistrale of the 
refractory pvoprietors, at a suit of the governiueut pleader, had 
iiotliing to do with the case. 

, The auction purchaser, Bal T3ut Doobey denied the (Existence 
of any understanding between himself and the other defen- 
dants. 


Snkhawut Ullee and Ullee Hoossein gave in an answer, stating 
that tfte payment made by their relation Uilawnr Ullee into the 
public treasury exceeded the stipulated mortgage money by 
,200 rupees; that the plaintiffs having paid in 800 rupees of 
their own, had received baqk hy the Collector's orders 735 rupees, 
vvliich were in excesS of the arrear ; that the statement of the latter ^ 
as to having lodged anv money with the defendants or their 
relation was unfounded ; that they (the *tnortgagees) being unable 
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to obtain possession from the proprietors, had ^rnntcd a Wase of 1820. 
the lands to Deeria Geer, a Gosueen, who had absconded from 
the same cause; that the arrear ffoin which the notification of sale Govem- 
was issued in 1217 was discharj^ed by Dilawnr Ullee* and had and 
arisen from the proprietors having opposed a person deputed to ^ 

make the collections; and that the plaintiffs and their relations pjfpechook 
after taking the talook in farm from the defendants had offered Singh ao,d 
similar opposition to the Collector’s officer in 1218, in consequence others, 
of which an arrear accumulated, and the eatate vwis brought to 
sale. Lastly, tli.it of 1.5,184 rupees, which had been realized by 
them (the defendants) as Mulgoozmree oil 12lfi and 1217, Fhslae^ 
they hid paid 14,2-49 rupees in government revenne, that they 
had been put to a*(harge of 5,000 rupees in collectiinythe above 
sum, and were entitled to three years interest ol their mortgage 
money; that they had received 12,484 rupees from the surplus 
of the sale, but th ;t a considerable sum was still due to them. 

On the Ith of .>epteniber 1815, Mr. C. Smith. Ac ting Judge of the 
Pro^incill (Jourt. gave judgment in favour of the plaintiffs, making 
ail costs payable Ijy Government except those of the two inoit- 
gagees ; the recorded grounds of his decision are in purport as 
folhjw : 

I. That sale being an extreme measure from which the law 
professes to protect proprietors, except where it may be necessary 
in consequence of their own default, tdiere should be a leaning lu 
their favour, in considering the justice of the Collector’s resoit 
to it, and the slightest irregularily should he sufficient to render a 
sale void. Ihat in this case, although the order of the Governor 
General ^requisite to warraift sale for balances occurring within the 
year) did arrive before the sale, it di^ not arrive before^’^e notice 
of sale was issued; and as by the original rules contained in re- 
gulation 6, of 1795, the Governor General in (yfuincil must appoint 
the place of sale, and this must be included in the advertisement 
or notice of sale, it followed that notice could not have been regu- 
larly i.'^siied without previous reference to Government. 

II. 'Lhat it did not appear that the Governor General in Coun- 
cil, in auihori/iiig ihe sale, was influemred by any special reasons 
of a nature to make the case particular, as required by the eightli 
clause of section 23, legulation 7, 1799. 

III. Tint under section 6, regulation I, of 1801, tho Collector 
was bound to sell ynly so much as might be sufficient to meet the 
outstanding balance, but he sold the whole estate, which brought 
28,600 rupees, though he might have known that the value of the 
estate far exceeded the amount in balance. 

Mr. Smith fuiiher animadverted on the Collector’s conduct, as 
repugn*ant to the general spirit of the regulations, in having brought 
the estate to sale without allowing ample time for the proprietors to 
attend and explain, when the balance was to all appearancf due 
from the mortgagees, Ullee Hoossein and Sukhawut Uliee, of whom 
the one was an officer of the Zillah Court, and the other held eiii- , 
ploy under the Collector hiras*elf as tehsildar. 

^ By the order annulling the sale, it was directed that the Collector-* 
should return the original purchase money to Bal Dut Doobey, 
that person’s possession of <he lands being considered a fair equi- 
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1820. Talent for interest. Certain bond creditors of the plaintiffs, who had 

received 6,4 38 rupees of this money, by order of the Ziliah Court 

Govern- in execution of legular decrees, ware to be called upon by the same 
» authority to refund. A similar order was issued with respect to 
UlnotieyV* tlie sum of 1*2,484 rupees, which had been paid to the mortgagees; 
13h ecUook R was remarked that even had the sale stood good, the award 
sin^4i and of SO large a sum under a miscellaneous order would have been 
odieis. disallowed. 

Separate appeals were preferred ,hy the defendants to this Court, 
execution of the decree being stayed at the application of the 
auction purchaser. c 

'I’he First and F*ourth Judges (J. Fendall and S. T. Goad), who 
sat in t)u:^^ause, obi^erved that the notice of ^ale was in Persian 
oniv, unaccompanied by a translation in the current language of 
tlie country (Hiudee) as prescribed by section 'M, regulation 6, 
1795(«);and as was indeed most essential for the information of the 
public* in general, and the partners in the estate more especially : they 
al.<o fullv coiKMirred in opinion with the Provincial Court, that the 
sale of the whole zeuiindaree for so disproportionate a balance 
was in contravention of regulation 1, 1801; and that the large 
paymerit made to the mortgagees under a miscellaneous order was 
altogether unwarranted. The decree passed by that ( ourt as to 
these particulars was therefore confirmed, the respondents being 
declared entitled to possession of their estate on pivmei.t of the 
original arrear, and the mortgagees being directed to restore the 
sum received by them from the Colle/tor *with iiiteiest. 

'Phis Court disapproved however of the older respecting the 
monies \>hich had been paid away by tne Collector to the regular 
decree hofiPers ; being oi' opinion that although that officer ought to 
have objected at the time, on the ground that the proprietors hav- 
ing instituted a suit to annul the sale were not the rightful owners 
of the surplus, yet, tliat the piupiietors were still bound to make 
up the money with interest, as their liabilitv to the de- 
mand had I’eeu fully estibli>hed. It was accordingly pr»/vided, 

in case of their failing to restore the monies, that the Zillah Judge 
should cause their pr< perty to be brought to sale by the Collector 
as under a regular decree. 'I he Judge was further directed to 
asceitain and make over to the respondents the amount of net pro- 
fits from the estate while in the hands of the auction purchaser, the 
money of the latter being lestored t'> him from tlie public treasury. 
I'he "appellants were made liable for all costs, 

fa) Althoiit;h this rule has been rrscinded hy Sec. 2, Reg. 11, 1822, yet the 
*cl cree has been in substance re-e.nacted, by clause 2, Sec. 7, of tlic latter Regu- 
lation. 

(6) The v^uestion whether or not the auction purchaser was entitled to inter- 
est came before the (’ourt in a subsequent application from the Court below, and 
it wasVlcclared to rest on the understanding which might have taken place be- 
tween him and th<* Collector iit the time of sale ; hut 15al Dut Doohey was declared 
at liberty to make this [toiiu the subject of a separate action. (3ne of the chief 
» reasons which induced the decision in this cose was the disf)roportionate <|uantity 
of property sold to the amount in arrear, but this cannot be taken as a valid 
•o bjection, since the enactment of the role contained in section 2, regulation 5, 
1812, which contains this jirovision, ** It is hereby declared, that sales made 9 ,i* 
public auction for that purjiose (meaning the recovery of arrears) are not liablsi 
to be annulled by the Courts of Judicature, on fhe grounds that the proceeds of 
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AVIETICK TER STAFANOOS, Appellant, «820. 

versus = 

KHAJA MICHAEL ARRATOON, Respondent: Feb. 8th. 


ON the 9tli of January 1817, the appellant sued the respon- Accordmg • 
dent in the Dacca Court of Appeal in formd pauperiSf to recover ^ the 
possession of a twelve ana share of the zemind.iree of Dukhun 
sshahbazpore, together with Rooggunge and eleven other taiooks, bequest 
situated in the district of Backerguiige, the triennial assessment of of selfac- 
the whole of whi< h lands was stated^at 113,561 rupees. , quircd pro- 

The plaint was in substance as follows : Michael Sarkies died 
in the year 1790, A. D. leaving the lands in question toge^er with son istrood, 
several houses and ottier propeity in the city of Dacca. aC he had thore bmig 
no legitimate issue, Sus in Beebee, the daughter of his paternal un- 
cle, was, according to the Armenian law, entitled t»5 one moiety of 
his estate, and Matrons Stafanoos, another of his piternal uncles, such a*dis- 
was entitled to the remaining moiety. In tlie year 1803, the position of 
aforesaid Susan made a will, in which she bequeathed her entire*l*'*'^‘'“‘^‘""i 
property to .Michael Arratoon the defendant, son of the deceased },*ot*'va'b'd to 
Michael Sarkies, by a concubine. Afterwards, in 1807, she revoked the exclu- 
th'it will, and executed another in favour of the plaintilF’s wile, who sion of tint 
was her daughter’s daughter. Immediately on hearing of this J^^'j*^**^**^** 
circnmstaiKio the defendant brought an^ action in tlie Supretiie 
Court against the plaintitf and his wife, with a view to set aside the such illeiri- 
posterior will, and to establtsh the validity of the f(‘rmei one. 'J’he liinueson, 
case was tried according to the provisions of the Armenian I • 

conformably to which it was dt^termined that the former will slionid faibVr^vi”* 
be held to he cancelled, and that which bore the postevk>r date tually ac- 
should be upheld, hut as the property not subject to tlie ju- kuowleilg- 
risdi( tion of the Supreme Court, iMichael Arratoon was non-suited, |*'j'^*** 
and directed to bring his action in th.it jurisdn tion wherein the by takimr** 
lands might lie situated. The plaintiff ’s wi’e died in the ye.ir 1814, our, pro-” 
and he being her sole Iffcir was entitled to ail the propeity of whicli Imtc, aud 
she died p.is.sessed. 'I he defenden.t replied by stating, that liis fa- 
ther had no ancestrel propeity, that he came from Persia t > Bengal nijVof ills 
and settled in Dacca, where lay merchaiidr/e he contrived to accii- uncle, 
niulate consideiable property, both real and pers mal ; that Kaloos, by en- 
the husband of Susan Beebee, also came to D icca. and they being 
in extieine distress in the famine wlin h i ccurrtd in the Bengal misc wiiU* 
year 1 194, his futher*%ave them an asylum in his house ; th it Khaja his great 
Matrons also came from Persia, his native country, to DX' ca, and '"icics 
was there- supported bv the liberality ot the defendant’s father, out 
that no one of the individuals above named had the sli-hrest ri,cht shave ofibe 
of participating in the property of him who supported iheni; that propcny, 

ilu* Co'irt 


the estate have materially exceeded the amount of the arrevTS due from the tyo- that 

prietors of the lund to Government.” 'I’hiS enactment, it was contended on ^ '‘‘^’bal 

behalf of Goveniineiit, was declaratoiy, and had a retrospective effect, but the 

plea was over -ruled. There was another appeal to the Sudiler Gewanny Adaw- ®hoiild not 

lut coimt’cted with the above case. The appeal was prefonvd by the mortga- 

gees, but dismissed; it being held just that the burplus p^ot eeds of an estdte 

soKf, having been paid to the mortgagees by a summary order of a Zillah Court, 

they should refund on the sale being set aside as illegal, tlioiigh the mortgagees 

had clearly a hen on the -estate, anik would have boon entitled to tiic snrplim 

proceeds had the sale been upheld. 

VOL. Ilf. C 
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1820 . the defendant's fatlier, feeling tlie approaches of old age, took his 
sr>M(tlie delendant) to Air. D«njglas, the jud^e of the city, and in 
A'ictirk his i)rese»K*e publicly acknowledged the defendant as his sole heir, 
Trr SiAf;}- i‘e[)resent.itive, and successor, and tliut on his death in 1790, 
'Khfijfi Mi- recognized as such by the public authorities, and had been 

chat'l Alia- 10 possession of the whole property ever since that period ; that 
tooo. when the defendant took out letters of administration, in conjunc- 
tion, v\itli Alatruos, to recover outstanding debts due to the estate, 
he gave SnSan 13eebee as the srtrety for his due discharge of the 
tru>t re[>oscd in him, which office she never would have undertaken 
• hacf she possessed any right oY inheritance ; that tlie claim ot the 
plaintiir ihroiigli lier was wholly unfounded, as lie could have no 
right ofVheritance, while the uncle of tb(f proprietor survived, 
which person had conveyed to liim (the defendant) iiy his last will 
and te.-ta(nent.*ail his light and inteiesl in the estate ; and lastly, 
that Susan Beebee, although in reality she had no title, had made the 
same disposition in his (the defendant’s) fiivonr in the year 1803, in 
Tion?ide ration of rei’eixing a donation to the amount of 23,600 
rupees, which sum had been advanced to her by the defendant 
with the view of |)reventiiig the possibility of any future litigation, 
however groundless. 

On the 24lliofJuly 1818, the claim of the plaintifT was dismissed 
by the ronith Judge of the Dacca Court of Appeal, on the grounds 
that Susan neubeeh id no^right of succession, that tlie claim of the 
plaintirt' tbioiigh her was coiiseijuently groiindle''S, that admitting 
her to have li.id the right f>f succession, It was not competent to her, 
after li iNiug made one disposition iii^favour of the defendant for a 
valuabl^^^oonsideratiori in the vear 1803, to make another in favoui 
of the plainlill'iu the year 18v)7. An appeal having been preferred 
from the above decision to the Sudder Dewanny Adawlut, the Couit 
deemed it nece^sarv to consult the I’i>hop of Armenia on the law of 
the case, and the following c{uestion was accordingly propounded 
to that dignitary : “ A. dies inlcstite, leivipg B. a natural Sf>n, C. 
an uncle, and U the daughter of an upcle, who was the elder bro- 
ther. A. during his life time ac(|uired the estate from liis own ex- 
ertions, without a^si.'itance from any hereditary property, and verbal- 
ly acknowledged B. as his son and successor. 'I’o whom or in what 
pro, oitioiis does the accpiired estate of A. devolve on his demise 
by the Armenian law or custom ?’’ I he Bishop’s reply was in the 
folio, wing terms ; “ As A. during his life tim« acquired the estate 
fiom his Qwn exertions without assist xnce from*any hereditary pro- 
perty, he had consetjuently the sole right of the disposal of his own 
• actinirements, freely and voliiiitariiy as he pleased, or to constitute 
a re[)resentdtive thereto. And as you observe A. died intestate, and 
verbally acknowledged B (a natural son) as his son and successor, 

I lyesuiiie by this A. had no legitimate son. The property in this 
case no doubt devolves on B. the acknowledged successor of A,, in 
preference to C and D. 3 he proportioned claims of an uncle, and 
an uncle’s daughter, would have been grounded had the property 
been patrimonial.’* On the 8th of February, this cause came to a 
"♦hearing before tfie Chief and Fourth Judges (J. Fendall and S^T. 
Goad) who decreed as follows; Michael Sarkies died in the year 
1790, leaving the zemiudaree of Dtfkhun IShahbazpoor and other 
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property. There was no written will, forthcoming, and there snr- 1820. 
vived him a paternal uncle named Matroos Stafanoos and hjfhaja — ■ 
Michael Arratoon, the deceased’s son by a concubine. Thesf* tv(o Avictirk 
survivors, on the strength of their relationship, took out letters of 
administration from the Supreme Court. Besides the abovenanied Kh.ijli Mi- 
persons, there was also living one Susan Beebee, daughter of the cliHel Ana- 
elder uncle of the deceased Michael Sarkies, whi< h Susan was toon. “ 
married to an Armenian named Galoos ; all thjse individn ds lived 
together for several years in joint possession of the propeity, with- 
out coming to any division; but the managenieut of it*rest‘jd ex- 
clusively with Khaja Michael Arratoon. In the year 1797, Matrons 
Stafanoos executed a will to the following edect ; “1, Matro‘os , 
Stafanoos, not being indebted to any one, nor h tviug any demands 
upon any one, do make this my last will and testament, ifty bro- 
ther’s son Michael Sarkies died at Dacca in the year 1790, with- 
out having executed a will, leaving a son named Arratoon by a 
concubine. As the deoe ised lu his life time ac knowledged the 
said Arratoon to he his son, I do by these presents constitute him 
iny executor. At tlie present time there are only surviving, besides* 
the said Arratoon, of the relations of the deceased, I, Matrons, his 
uncle, Susan Beebee, married to Galoos, daughter of auotlier pater- 
nal uncle, and Kamsuna the widow of rny paternal uncle. On the 
death of Michael Sarkies, I, Matroos, and his son Arratoon, took 
out letters of administration from the Supreme Court, andhiv^ 
been in Joint pos.session ever since, the niSnagement^f the property 
being (?oiilided to the said Arratoon. 1 am entitled to a share of the 
estate by inheritance, and "witli respect to that share, whatever it 
may be proved to be in a corjt of justice, 1 will may be taken alter 
my deaili hv the grandson of my brother (the said Arratoonji whom 
I acknowledge to be my successor and* lawful heir, in the biine 
manner as my brother’s son, Michael Sarkies, acknowledged him to 
be his son and heir.’* Probate of this will was duly obtimed and 
has been filed in this Court. 'I’his document eslabli'hes two points ; 
first, that Matroos, th#t is, the testator, Arratoon the respondent, 
and Susan Beebee the wife of Galoos, were heirs of (he deceased 
Michael Sarkies, and were in joint ptissession of his Linded and 
other property from tlie time of his death in 1790, to the time of 
the execution of the will in 1797 ; and secondly, that the respondent 
proved the will in the Supreme Court, and there admitted that Ma- 
troos, the testator, was entitled to one-third of the property m right 
of inheritance, and/thai he himself was the legatee of Vlatroos. 

From this it is evident that the respondent did not consider him- 
self sole heir to Ins deceased father, and (hat he virtually recognized 
the right of inheritance possessed by Matroos and Susan Beebee. . 

If the respondent was really not of this opinion, and considered 
himself to be entitled to the whole, it is by no means probable that 
he would take out probate of Matroos's will for the purpose of ob- 
taining a third, and he would, on the decease of his father, fiave 
procured letters of administration in his own name alone, as son 
and heir. It has been proved,,as well by documentary as by oral , 
evidence, that the appellant was married to the daughter’s daugh- 
ter of Susan Beebee, the wife of Galoos. This Slisan died in 
year 1814. It is true that she did make a will in favour of th& 
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resp ndent in the year 1803, received the $um of 23,600 rupees 
in ca>^i>ideralion of her executing the same, but she subsequently 
inafle ‘another in 1807, in favour of the appellant and his wife; 
making them successors to all the property, with the exception of 
a few trifling legacies. The former document was rejected by the 
Supreme Court, and of the latter, probate was granted in the year 
1808. It appears from all these circumstances clear to the Court 
that Matrons and Susan were, together with Arratoon, the les- 
pondent, jointly seized of the estfite le:t by Michael Savkies, 
and that cm the deaths of the two tirst mentioned individuals, 
their shares should go to the individuals named in their res- 
pedive wills. By these meaifs the respondent would be entitled 
t> two thirds, one thiid in right of inheritance from his father, 
and to il^e other th rd agreeably to the wHl of Matroos. It is 
also clear th.at the appellant is entitled under the will of Susan to 
the oiher ihird.^ 'i he sum which she received in coiisideraliou of 
lUuk hg the funner will should have been refunded by her, but no 
special provision is necessdiy on that account; us ihe lespondent 
has bec::n in exclusive p<tS'essi()n of tlie estate ever since the said 
.^ns^ii’s deaih, and lias donhiless leahzed profits inoie than eipial 
to the sum advanced, which may be considcied an e juitable set off 
to ihc I I lim agiiiist Susan for the money had and received by lier. 
3 he de iee of ihe l)ucca Piovincial Court was theiefoie reversed, 
and, of the whole propeiiy, one thud was adjudged to be the right 
of‘'ihe ap' ellaiil. The c»,ots weie made payable by the parlies les- 
pecu\ei).i^aj 
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SAHIB JAi>i KHATOON, Appellant, 
versus 

DIANUT BEEBEE, and others. Respondents. 

THIS claim was instituted in the Dacca Court of Appeal on the 4th 
of August 181J, lor half the estate of ilie late Nianiut Oollah, con- 
sisting of several sjiecified poitions of land as'es^ed and rent fiee in 
pergiinna Jelalpore, with houses and other pioperly situated in the 
city of Dac a and elsewhere, valued together at 8,729 rupees. 

The claim set forth, that the piopeity in (question belonged to 
Sheikh Niamut (Jollali, the half bioiher of the plaintift’, who 
died in the Bengal year 1200, leaving a^ his heiis the jilamtifT, his 
couhii^s Sheikh Amauii 0<iilah and Soobhan vfollah, his female 
cousin Oidrao Beehee, his great grandmother Zureefa Beebee, and 
his wife Dianut Beebee; that hall the property left by that indivi- 
du il belnnged, agreeably to the laws of inheritance, to her, the 
plainiilf, bui tJiat the entire property had been seized by his widow, 
w ho claimed it in right of dower, and that on the occa.sion of her 
foriMieily suing ihe defendant for possession of one moiety, to which 
she was entitled, she produced a deed purporting to have been exe- 

(a) Tie decision in this case srem.^ to liAve been pnssed not so much with re- 
ference to tlic principjes «>f the Armenian law reirarding succession to property, 
»<. to the fact of the virtiiai acknowledgment by the rejpondcnl of thd rights of 
the individual through whuiu the uppeUnot dsinifd. 
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cuted by her late husband, and settling upon her all his property 1820. 
real and personal in lien of dower, on which the plaintitt s spit, was — — — • 
dismissed. The answer of Dianut Beebee was, that the plaintift had broi^U an 
no title whatever to any portion of the estate left by hev deceased 
husband, who had settled the whole of it upon her in lieu of her ^ 

dower, which amounted to the sum of 6,000 gold mohurs, and feudmit 
65,000 rupees ; that the question had already been adjudicated, and for half of 
that she possessed a final decree in her favour passed twenty years 
ago ; and that the present cLiiiij was in opposition y) section 16, -[e, 
regulation 3, 1793(/;). To these pleas the plaintiff rejoined that that even 
the deed ot* dower was a l‘orgery„that even admitting its vaUdity, supposing 
the defendant hud now enjoyed the property so long as to have 
lized from the profits of it double the amount of her dj^wer, that tj, 

tlie dower should lie paid in the coin mentioned in the deed, and the sum 
that as the present claim was altogether new, and nut (or the moiety, 
to which claim had been laid in the former suit, thlj legal the 

cited bv the defendant did not apply. full amount 

1’he Officiating Judge of the Court of Appeal, after maturely from the 
weighing the pleas and evidence adduced on both sides, on the ‘27th 
of Apiil 1315, re -orded his judgment to the following iV\vas^hefci 

P'rom the plaint filed in the former suit instituted by tlie claimant, ^he 
w Inch IS tlie foundation of the present suit, it cleariy appears that claim is in- 
the whole propeity, real and personal, left by Niainut Oollah is not jnlmissible. 
e juivaleiit to tlie amount due as dowiy, and to the touith sitare 
which belongs of right to the defendant as heir. • Taking the pro- 
peitv at twenty years purchase, still it cannot be estimated at 
more than l‘25.0U() rupees, which is the estimate formed by the 
plaintiff’. Of tins sum a fourth, or about 31,^50 rupees is the 
rigfit of the delend.int as heir, and if this be ad’i^d to the 
glim due to her on account of dow^, the whole will amount to 
176/250 rupees. From the decision in the former case it was 
sufficiently proved that the whole property left by Niamut Oollah 
was ab«(.)rbed in the delit of dower due to the defendant, and that 
Niamiit Oollah as.-ifned tlie whole of it over to her in lieu of dower 
during Ills life time. Jt appears from the exp»>sition of the Jaw 
officer that a claim of dower should be satisfied before a claim of 
inheritance. As the defendant became seized ol the lands in the 
manner abovemeiilioned, and as it became her actual property, 
the profits winch she has derived from the period of her possession 
cannot be carried to the account of liquidating her claim of dower. 

It is not necessiiity therefore to hear the evidence adduced as to * 
this point. I'he plaintiff’ has stated that her present Maim has no 
connexion with the former one, but, in point of fact, the cause of 
action seems to be the same in both; and at all events this plea 
cannot avail the plaintiff, for, taking the fact to be as stated by 
her, that lier present claim is altogether new and unconnected 
with anv thing that has gone before, still it ought to be dismissed, 
as not having been preferred for a period of upwards of twenty-* 
one years. On the.'^e grounds he finally decreed that the claim 
should be dismissed with cosits. * 

(b) This is the rule prohibiting tlie Zillah and City Courts from entiNlAinjs§ 
any cauiie, which from the production of a former decree, or the recorfs of 
the Court, shall appear to have been heard and dt^tenoined by any fonnor judge. 
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1820. An appeal was preferred by tbe plaintiff to the Court of Sudder 
DeWianwy Adawlut from the abiive decision, and the parties buth 
Sahib Jan deceasing ^ho^tly after the admission of the appeal, were succeeded 
r^Oianu't t their respective representatives. On the 9th of February 1820, 

Bet* bee and case having come to a hearing before the Chief and Fourth 

others. Judges (J. Fendall and S. T. Goad), they briefly expressed their 
opinion in support of the judgment of the C ourt below, which 
was aflirmed accordingly, and the representatives of the appellant 
were ordered /o pay the costs of appeal. 


l8io. OODIJY CHUND CHATOORJEEA, Appellant, 

; — versus 

Feb. 14th. PALMER & CO., on behalf of the Administrator to the Estate of 
James Morgan, Esq. Respondents. 

AToney lent THIS was an action instituted by the respondents in the Cal- 
by H judge Provincial Court on the 1 8th of Feliruary 1 8 Li, to recover with 
officer ou'*^ the sum of 8, .500 rupees, as having been advanced to the 
his esta- appellant at Dinajpnor, by the late .lames Morgan, of the Honorable 
blishment Conipanv’s civil service, oiisa bond bearing date the ‘21st Bhadoon 
be* * le nlJ^' the Bengal year 1*216. 

recove ra- ^ 'I he plaintiffs, bvviitueofa power of.attorney from the father 
blc, a^rec- and sole lieir of the deceased, had received charge of the estate 
ably to the from Mr. Blackbtorie, Registrar of lhe*Supreme Court, who liad 
spir.t of admirii.steTbd to the same bv reason of the son having died 
38, intestate. 

tbe borrow'- It was pleaded by Ooduy Chund in answer, that about the period 
IT lioliling alluded to Mr. Aiorgan, vvlio tield the situation of cul!ei l'»r in 
other *dis having been nominated to i^ftii iiite as .liuhie of Umaj- 

tricis, poor, the defendant (who had accompanied him* lo the latter station 
though not as acting applied to him for a loan, with a view to 

in the dis- advance tlie monev to tlie proprietor ot a neighboumig talonk (»n a 
which^the conditional sale of the same, and that the gentleman gave him a 
lender Bengal character, for 8,500 rupees, on Huree Naiaynn 

judge. Baisakh, treasurer in tlie Collector's office at Rungpoor, mentioning 
“ that as he still stood appointed to the (^)llectoiship, there was 
‘ a iialance due to him from that person, on acc^int of exi’hange 
on the Nara'yunee rupees paid into tlie treasury by the Raja of 
Kooch Behar,*’ but that the defendant objected to receiving the 
money by thi.s channel, as the treasurer, who was in expectation 
of the acting Collector’s arrival, had evaded payment of a draft 
for 7,500 rupees, given to him by Mr. Morgan at Rungpoor a 
short me before; that his master then toid him to draw up a 
regular bond on stamped paper for the sum he wanted, whi<’h 
should be paid in cash, promising to search in his c.scrutoire for 
the bond received by liim on the former occasion, and return it, 
he should be tvell enough to do so. That he, the defendant, 
prepared the required bond on the 21st of Bhadoon^ and was 
ordered to leave it on the table, and that returning to the room soon 
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after, he found his master had faihted from the violence of his 
disorder ; on which he mentioned to Doctor Halliday aijd Mr. 
Hunter, the civil surgeon and colhictor, who were present, that he 
had not been paid tJie money for his bond ; but tliat those gen- 
tlemen secured the paper, and after Mr. Morgan's death forwarded 
it to Calcutta, together with all the <»ther effects of the deceased : 
that tliere was in fact about 6,830 rupees due to him on a balance 
of accounts, and that the administrator on his demanding payment 
had caused him to be sued for thcbamnniit of both bond^ in separate 
actions ; in conclusion, that with reference to the appointments 
held bv Mr. Morgan, the claim was barred by the provisions con- 
tained in section ‘2, regulation 38, 1793. 

In reply for the pjaintift', it was suggested that the ot’^er party, 
an experienced man of business, had framed the iibove answer 
in order to reconcile the extreme improbability^ of his having 
executed the second bond, without having received the amount of 
the first; his having borrowed the innney on his own account, 
it was argued, would prevent the operation of the regulation 
quoted. 

Judgment was given in favour of tlie claim, with interest and 
costs on the 23d of August 1816; the First Judge of the Provin- 
cial Court being of opinion that the defendant had received the 
amount of the bond, as he liad brought it to credit in his accounts, 
and had acknowledged such receipt when he procured the attes- 
tation of Kutiliva Surma, the only surviving witness to the bonds. 
Mr. W intle rejected the ‘evidence of a person brought forward 
for the defence, as having been formerly in Ooduy Chiind’s 
service, and being still, there was reason to believe, under his 
infiiience. ^ 

After an appeal had been preferred to this Court, it being 
ascertained that Mr. Morgan senior Jiad died in England, while 
the cause was pending in the Provincial Court, the usual notice 
for his representatives was served on Messrs. Palmer and Co., w’ho 
produced a gener^ power of attorney executed to them by 
Mr. F. Morgan, the ne\t heir, at the time of his departure from 
India in 1812, and prayed that a final order might be passed on 
the case, suggesting that in the event of the previous decree being 
confirmed, the money might remain in deposit until the arrival 
from England of any further powers necessary to enable them to 
receive it. 

The appellant having been advised, that in conseqiienre’of the 
death of the elder Mr. Morgan, on whose behalf tlie suit had been 
instituted, the appeal must abate; in which case Messrs. Palmer 
and Co. could not proceed on the judgment obtained in the Pro- 
vincial Court, subsequent to bis demise, had in the interim 
obtained the following opinion from the Advocate General, Mr. 
R. Spankie. ^ 

“ By the death of Mr. Morgan (the father) the authority of 
Messrs. Palmer and Co. as his attornies, necessarily expired, and 
nothing can he done in prftsecution of the appeal, or upon the 
decree till the representative of Mr. Morgan •the father, or 
administrator de bonis no7i, make himself a party to the pro- 
ceedings/’ 

li ' 


1820 . 


Ooduy 

Ciiuiid 

Ckatoor- 
jeea, w. ‘ 
i^almer and 
Co. on be- 
liHlf of the 
administra- 
tor to the 
estate of 
James Mor- 
gan, Esq. 
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('hiiiid ^ 
riiAtoor-* 
jeea, v. 
Palmer 'and 
Co. on Ih’- 
lialf of llie 
administra- 
tor to the 
estate of 
James Mor- 
Ifaii, Eaq. * 


Th^ above, which was professed to be given without any par- 
ticalal* acquaintance with the practice of the country courts, wai 
subniitttd, when the cause was brought forward for decision, with 
an application f<»r the Court to decline all further cognizance. 

The First and Fourth Judges (Messrs. Fendall and Goad,) in 
consideration of the authority possessed by the respondents to 
defend the interests of Mr. F. Morgan, the fact of whose succes* 
sion to his father’s English property was not questioned, concurred, 
under the aidvam cd stale of theqproceedings, as to the propriety 
of passing judgment without delay. 

It appeared that the witness' who had attested the bond denied 
any lunlier knowledge of the tiansaction, and ihat in addition to 
the evidt^ne of the person rejected by the Provincial C ourt, 
that of Dr. Halliday went to conHrni the general circnuistances 
of the case detailed by the «appellant. that by the account current 
in winch Oodny C'hund had placed the money to Mr. Morgan's 
credit, the latter was debited in a like amount; and that as it 


was clear tliat ihe appellant had been deprived of his master by 
deaili only thiec days after the execution of the bund, iheie 
we;e good grounds for belief that the money had never been 
received by him; that the decree passed by the Lower Coifrt, 
was therefore in contravention of section 15, regulation 3, 1793, 
by which the Couits •* are ]>rohibited from det Teeing payment of 
any sum due a tumusftwk or bond, unless it shall have been 
proved to have been executed in the presence of two credible wit- 
nesses. or the payment of the sum demairded on the bond, or some 
other valuable consideration for it, having been received, shall be 
proved to the satisfaction of the Coiirt.^ 

It wasTurihcr observed, jhat even had the above point been 
satisfactoiily cleared up, the plaintitf would not have been entitled 
to recover undei the spirit of the enactment pleaded by the oppo- 
site panv in bar of suit, by wliich the Judges and Alagistrates 
of the Zillah and City Courts (with other judicial officers) and 
the Collectors of Revenue and their Assistants, aie prohibited 
from lending money directly or indirectly to any proprietor or 
farmer of lands or their securities and all such loans are 


expressly declared “ not lecoverable in any court of judicature;'* 
not to adxert to the strong confirmation of the defendant’s assertion, 
“ that the money was to have been advanced bv him to a land- 


holder in the Dinajpoor district.'* affoided bv the confidential 
nature of the money dealings between the parties’’; for it appealed 
that Ooduv Cliiind at the time of this transaction owned lands in 


.other districts, if not in Dinajpoor, and the intention of the enact" 
ment, as stated in the preamble, was to prohibit the Company's 
Servants from engaging in such transactions with individuals sub- 
ject to their official controul and authority. 

By^he final order dismissing the claim, both parties were left t# 
pay their own costs. 
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RAMKUNHAEE RAI and .others, Appellants, 1820 . 

versus ^ 

BUNG CHUND BUNH^OJEA, Respondent. Feb. 24tli. 

THIS was an action instituted in the Dacca Provincial Court, on Vicmage 
the 17th of January 1817, for possession of a twelve ana share in 
pergiinna Ramnuggur, the triennial assessment on which was confer 
stated to be 12,870 rupees. , . . »f 

The estate in dispute, originally purchased at a public sale by the preemption 
father of Brij Lall and R.im Nuwaz. had been sold, the jflainiiff as- 
serted, to himself, by the sons of that jjerson on the 28th -Poo* '“'■^.^mIoo law as 
B. S.. for the sum of 36,001 rupees, in evidence whereof he pro- ru.rent in 
duced in Court the deed of sale, and an acknowledgment of his right Bengal, and 
to have his name substituted for theirs in the Collector’s -ecords, 
tinder the signature of the brothers and the seal of their step-mother 
Doolha Debya in token of her acquiescence ; together with powers by a ropar- 
of attornev similarly authenticated, appointing agents to carrv ccner nCbis 
such transfer into effei t on their behalf, and a separate engage- 
iiient to make over to him the auction deed of sale within ten days; 
the land being at that time held in farm by Doollubh Sah, as agent valid, 
fur Ramkunhaee Kai and others, zemindars of Chundrudeep. 

An unsuccessful ofler of I0,t300 rupees for his bargain was made 
to the plaiiititi on their behalt, and eventually the old proprietors 
were induced by Ramkunhaee to prepare a deed of sale in favour oi 
him and his partners with a prior date. He (the tjplaintiti^ gave 
immediate information of wljat was going on to the magi>trate of 
the citv, and applied a few days afterwards to the Collector for a 
transfer of names ; but here ^is claim was opposed by the sellers 
and Ramkunhaee, who both maintained that the latter was^n pos- 
session of the property under a previous*deed ol conditional sale , 
and the Collector, in consequence, declined acting with /ut the or- 
ders of Court. Ramkunhaee and his party on this sued tlie brothers 
for debt iii zillah Backeigmige, and procured an order to interdict 
all alienation of the Iftids ; but the plaintiff gave m his vouchers 
forthwith. The other party then prepared a deed ot conditional 
sale antedated Poos 2;3d, which they afterwards brought before the 
Zillah .ludge, together with a final conveyance executed by Ram 

Nuwaz and Bnj Lall in the interim. The Judge passed a summary 
order on the 1 8th of March 1816; leaving the plaintiff to prosecute 
his claim in a regular suit, which he now instituted against all the 
persons concerned i4 the transaction. . t n i ' i. 

It was alleged in answer, by the defendant, Bnj Lallf that the 
property in dispute had been actually sold on the 1 4th Poos 1222, to 
one Meerza Jafer ; but that he had given place to the right of pre- 
emption claimed by Ramkunhaee Rai and his family, proprietors 
of the remaining four ana share of the pergunna, and that the 
sale having been negotiated with them for 35,001 rupees, 3,000 
rupees were paid as earnest money on the 23d of the same 
month, when the usual form of engagement was delivered to them 
by the defendant and his brother, as also the original title deeds 
received by the father from the Collector ; that the plaintift, on 
hearing of this came to the sellers at night, and offered them an 
advance of 1,000 rupees on the price, over-ruling their scruples Uy 
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1820. assurances that they were nottfinally bound in the premises; that the 

— f>laii^MfF accordingly paid them a small sum in hand, the remain- 

Rarnkiin- der of the pnrcliase money amo^intln^ to 31,293 rupees bein^ de- 
Bmrtllhers sifed in tJie house of Jugoewun Das to await the registry of the 
t*. Biiijg ^documents, and delivery of pf»ssession ; that the brothers on their 
Cluintl pait signed the papers alluded to by the plaintitf, and after the 
liiinhoijra. latter had caused the same to be attested, directed their own ^o- 
washtfis to take charge of tliem till the completion of the transac- 
tion. and receipt ot the full pui chase money ; that when the above 
transacti(«n came to the hearing of Ramkunhaee's agents, they re- 
m^)nstrated against it, and per^suaded the defendant and his hroiher 
to lecede in lavour of their Hrst engagement; but that the plaintiff 
refused to lereive back the sum advanced to him, and obtained 
po>sessibn of the |)apeis through the collusion of the servants ; that 
after his unsuccessful application to the Collector, the brothers 
executed a final deed of sale to the other party on the 23d Pfiagoon ; 
that Bung C'hund Himhoojea having failed in a petition to tlie Zillah 
Judge, had afterwards jiroini^ed the defendant and his brother at 
Dacia, ail additional sum of the thousand rupees, and thereby in- 
duced tliern to give in statements to the Collei lor, the Judge, and 
the Piovini ial Court, denying the fiist sale; that he also fraudulent- 
ly obtained from tlie banking house 9,781 rupees of the money in 
deposit, and had anpropnaied it to his own use ; that the defendaiit 
<i.iid h.s brother had in consequence applied for rediess to ihe Pro- 
vincial (’onrttand the Judder Dewanny Adawliit; but that those 
Conns had ar^proved the conduct of the Zillah Judge in declining 
all interfeience. 


Ram Nuwaz in a separate answer confiniied only such part of the 
pieced'^ng account as i elated to the negociation with Meerza Jafer, 
which this defendant maiinained had been broken ofl in consequence 
of his siej)-inother*s d.sappiobatiun ; his brother and himself, he 
alleged, had then come to tkims with the plaintiff, and having wiih 
part of the n oney ie}>laccd the sum advanced liy the Meerza, they 
had exei uted a final sale of the estate to hii.; with Doolha Del»ya s 
con>ent. HetRiini Nuwaz) further corroborated all the material 


fiarts ( f the piainr, declaring that Ramkunliaee and the others wlio 
held the estate in fai m, after fiuirless overtures to the plaintiff, 
had gamed over by biil eiy the servants ot Biij hall and himself, as 
well as one Kalon, their cousin, who pos.^'Cssed over them cmnsidei- 
able influenc e, and iheiebv procured their attendance at the teuude 
of De ee in Dacca, wheie Ramkiiuhaee bound^ninself by oath to pay 
the biotkeis 45,000 rupees for the estate, on condition of their exe- 


cuting a deed wiih a date antecedent lo that of the previous sale, 
and entered into an engagement to pay all expcnces ; that the bro- 
theis had ill ronseqneiice joined m opposing the plaintiff in the 
manner stated by him, and had signed the lequired paper on the 
2glh Matjfi 1222, B. S. He (the defendant) admitted, that a corres- 
portding final deed of sale had been diawn up, but it Imd been ob- 
tained from his servants by Ramkunhnee through undue means, and 
the signatures of his brother and l^iniself had been forged ; that the 
individual alluded to had indeed contrived to induce their servants 
to betray their interests before no less than three distinct authorities, 
and latterly had persuaded the defendant's brother to gi«e in a false 
account of the whole transaction. 
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It was fiinher explained, that of the money received by the plain- 1820. 
tiff from the house of Juggewiin Das, on draft from the brothels, he — — 
had returned them all but a trifle, which he had retained tnl the R‘'nnkiin- 
draft should be surreiideied to him*; but the defendant on 
iug that voucher from his brother, had been informed by his cousin * 

Kaloothat it had been filed in Court, with another paper of which cimnd 
the defendant had no knowledge, and that from the oilier party Buohoojca. 
(Ramkiinhaee) on tlie contrary, no consideiation whatever had been 
received for the sale of the /einindareo. 

It was pleaded on behalf of J^oolha Debya that htfr deceased 
husband, fcihe Lall Tewarree, being very infirm, had in the year 
1217, 13. 8. divided his property (th% lands in dispute), into tVo , 
equal portions, of which he made over by deed one to Khooshal 
Chund, his son by the defendant, and the other to the liist two 
defendants, his sons by a second wife : and retired fiom ail 
worldly concerns; that his three sons acquiescing in this partition 
had given the estate in farm, in the month Kurt ivk 1218, B. 8. 
for that and the five following years to Ram Doollubh Lai, on 
behalf of Ramkunhace Rai and the other defendants, receiving the 
malikana in the proportion of their respective sJiares; that on 
Khooshal 's death in 1219, B. 8. the defendant, by reason of the 
father's retirement from the world, became his heir, took an ac- 
knowledgment to that effect from the farmer, and received her late 
son's share of the malikana; that Lrij Lall and Ram Nuwa/> had, 
in nn application to tlie Collector, acknowledged ^le defendant s 
lawful possession of Khooshal Chiind's estate, that she had never 
sold the lands to the plaintiff, nor received the purchase money; and 
that the two other proprietor had no authority to sell the whole 
to the detriment of her rights; that in the Bengal year 1222, they 
had attempted, in conjunction with their agent Seetul ^^Ts^a, by 
duress to compel the defendant, who lived in the same house with 
them, to authenticate by her signature a deed of a sale to the plain- 
tiff for the sum of 45,000 rupees, one half of whicli they promised 
to make over to h^r qjj completion of the conveyance ; that they 
had also attached the defeudaiu's seal (which was kept by the 
gomashta) lo some papers, with the contents of which she was 
unacquainted; that the plaintiff' was wrong in asserting that such 
deeds had been pre|)ared with her acquiescence, that had this been 
the case, her signature would without doubt have accompanied 
her seal, and ihe purchase money would have been accouiued for 
to her in presence of witnesses, without which forms the sale^was 
invalid ; and lastly, mat of the alleged sale to the other d^^feudanis 
she knew nothing. 

The defendant, Kamkunhaee Rai, together with Rntten 
Mala, widow of Bhuriit Rai, who died while the cause was 
pending, gave an answer to the same purport as that of the first 
defendant, Brij Lull. I'hey maintained their right of preemption 
as joint zerniiidais of the perguniia, and stated tlie sfim 
for which the sale had been concluded with Mahumud Jafer at 
36,000 rupees. 

The remaining partners in *the pergiinna, Rnghoonath Rai, 

Puddnn Mala, Sham Rain Rai, and Bulrain R^, joined in the 
above statement. 
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1820. The plaintiff in a supplementary petition, explained that the 
barifi^in for the lands was at'tiially concluded and the papers pre- 
Ramkim- pafed'on the Kith Poos, on which day a payment of 2,765 rupees, as 
bat-e Kai earnest nponey, was made to the proprietors through the house of 
ir”* Jw^gewun; that on the 24th of the same month, a further advance 
Chnnd^ had taken place of 2,000 rupees; and that the deed of sale had 
Bunhobjea. been finally executed on the date mentioned in the plaint, but that 
it hud been delivered to him on the 2d of the following month, 
when the balance of the purchase money was made over in the 
presence of* witnesses, 'fhe above allegations were denied by Brij 
La! I and Ram Nuwaz, who insisted that the money had been 
advanced on both occasions*^ at the usual rate of interest upon 
tlieir Miiiple bond, which they had discharged, and were ready to 
produce N 

Ram Nuwaz subsequently retracted liis original answer and join- 
ed in that of Brij Lall declaring that the former had been given in 
suriepiiiiouslv by bis gomashta llurees Chiindra. 'fhe First Judge 
(Mr. John Ahmuty) in passing judgment on the 23d of April 1819, 
observed that the document purporting to bear date the 23d Poos 
1222, had, it was evident, been prepared conclusively by the defen- 
dants ; for Ram Nuwaz had examined witnesses in corroboration 
of his first answer previous to disclaiming it; besides which, it bore 
his signature, and the ciicumstances related in iihadbeen satisfac- 
torily proved on behalf of tlie plaintiff, by the evidence of persons 
v.‘lio weiie present at the place of their occurrence ; that the sale by 
the defendants Brij Lai and Ram Nuwaz to Bung Chuud in the 
piesence of Doolha Debya, and wiih her free concurrence, was well 
attested, and that the payment of the purchase money into the house 
of Ju^gewun and Brij Rutten Das was placed beyond all question 
by the e'vidence of the partgers, and reference to the books of the 
concein, from which latter it appeared that the deed of sale received 
from MeerzaJafer had been deposited in the bank from the 17th 
Poos till the 2d Magh, and therefore could not possibly have been 
made o\er by the original proprietors to,, the other defendants 
on the 23d of the former month; further, that as the purchase 
of the twelve ana share of the pergunna by the deceased Sheo 
J.al Tewarree had taken place subsequently to the possession of the 
remainder of the estate by the other family, as no relationship 
existed between the parties, and the engagements for the public 
revenue were separate, there were no sufficient grounds for the 
claini of preemption. A decree was accordi^ly given in favour 
of tiie claj^m, making the defendants liable fo^ll costs, with the 
exception of Doolha Debya, who was left to pay her own 
expcnces only, and declared at liberty to sue her step-sons for 
her proportion of the purchase money of the estate. 

It appearing from the evidence of five individuals, that the 
rejected document had been executed by the brothers Biij 
Lai* and Ham Nuwaz, and afterwards filed in Court by Ram- 
kur>haee Rai, under a knowledge that it was a forgery; the 
whole of ihose persons were made over to the magistrate, 
in pursuance of the third clause '^of section 14, regulation 17, 
•^1817, widi a *vicw u> the commitment of them and their 
coadjutors. 
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Execution of the above order was stayed, on the presentment of 18((7. 

an appeal to this Court by Ramkunhaee and Riittun Mala, to the — — 

benedt of which the other two defendants were admitted/ on a Rarakun- 
•ubseqnent application. • , 

The First and 'third Judges (J. Fendall and S. T. Goa^) agreed ' 

as to the propriety of consulting the Hindoo law officers of the chunTi 
Court with a view to the elucidation of the legal rights of the se- BuuUoojea. 
veral members of the family of the acquirer of the lands, according 
to the law current in Benares, of which part of the country the 
family of the acquirer were natives, as well as for the purpose of 
ascertaining whether the right of preemption on the ground of 
vicinage and joint ownership, claimed by tlie partners in the zemin- 
daree, was sanctioned by the Hindoo law current in Bengal, where* 
the property was situated- 

By the joint answer of the pundits, Sobha Sastree and Ram 
Tunoo Hidyavagees, it was declared, 

I. That supposing Sheo Lai to have executed the deed of par- 
tition, and to have renounced worldly concerns, nevertheless on the 
death of Khoosal, during his father’s lifetime, that person’s pro- 
per share would devolve on his half brothers, for it was not asserted 
that Sheo Lai had carried into effect the actual division of the 
lands essential to the validity of a partition. According to the 
Mitakshuray and other works of the same school, he could not 
indeed have duly done so, as his entire estate was not separate 
from that of the joint proprietors of thef pergunna, and the ineq’Iia- 
lity of shares was moreover contrary to the Hindoo law ; that 
Doolha Debya’s right of succession was therefore barred by the 
circumstances of vested jojpt property of the half brothers of her 
deceased son in his estate. 

AuTHORiTiEs.—'Jhe Partition (vihhaga), is the 

adjustment of divers rights to the whole by distributing them on 
particular portions of the aggregate, — Coiebrookt\ translation of 
the two treatises on inheritance yp, 243. 

Yajnyawuicya, ‘^A legal distribution made by the father among 
tons, with greater or lesser shares, is pronounced valid.” 

Thus explained by the Mitaksharay “ when the distribution of 
more or less among sons separated by an unequal partition is legal, 
or such as is ordained by law, then that division made by the father 
is completely made, and cannot be afterwards set aside, as is 
declared by Munnoo and the rest, else it fails, though made bv the 
father.”— Kirfe 262 and 263. ^ 

IL In the ordmary case of Sheo Lai’s death, leading a' widow 
and two sons by a former wife, the share which would have gone 
to a son of the deceased by the surviving wife, who died before his. 
father, will be inherited, not by the mother, but by his two half 
brothers. 

III. When a person sells lands, which previously, by purchase, 
one of the legal modes of acquisition, has become subject to him in 
property, defined to be the right of discretionary disposal by gift or 
sale, his interest in the article sold is by the act of sale transferred , 
to the new purchaser; the circumstance of possession being withheld 
by the former will not bar the right of the fetter over property 
which has been to him transferred by a like legal form, still less 
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1807. can such witliboldin^ of possession on the part of a neighbour of 
Raiitikun" (Iruprietor whose property is intermixed with that sold. The 

hae^e k!u‘ pumiifc confinned, that tlie gift or sale of a portion of heieditary 
and others, property, held in common with brothers or other sharers, by (he 
V. Buii^ ^ owner, is without their consent irrevocably valid, and has been main- 
ClniiicL tairied by all Bengal writers, ancient and modern, who contend for 
" the doctrine of partial rights (a), from which is to be inlerred the 
validity of a sale of lands acqniied by purchase, without the con- 
sent of neighbours or joint sliareholders ; since, according to them, 
nothing more than the infraction'* of a receipt is incurred by a 
person tlirongh the forbidden sale or gift of his joint property. 

^ Tlte prohibition in the Maha hiirhatta Tuntra^ cd' a sale of im- 
moveable property without tlie consent of kinsmen, friends, and 
persons of the same cast, being at variance witlklhe above do<‘irine, 
is not approved by any of the Bengal writers; they indeed hold 
(h\t a thing foibidden, if done, cannot be cancelled. 

'Ihe above was declared to be a tiue exposition of the law, as 
contained in the Day a Bkaga, Daya TuHoa^ Daya Knima 
grvha {Srrekrisknas commentarv on the Daya bhagfi^)\\\t \ ivada 
Bhungar7inva iov coAq translated by Mr. C olebrooke), and other 
works cunent in Bengal. 

Authorities. — Narnda, cited in the Doya Bhaga and other 
works, ** When there are many persons sprang from one man, who 
have dutif>s apart and transactions apart^ and are separate in 
husm'ess andcharacter, if tidy be not accordant in affairs (A), slioiild 
they give or sell their own shares, thev do all that as they please, 
for they are masters of their own wealth.” — Sreeknstina in his 
commentaiy on the Daya Bhaga, 

“ In like rnariner gift or sale by the proprietor of land, whether 
separate or held in common,, is legal from the possibility r>f distin- 
guishing it by casting lots.*’ — This argument in the Daya Bhaga. 

“ For it is impossible to change the nature of a fact even by a 
thousand lexts.”(c) • 

The substantial correctness of the order passed by the Provincial 
Court being thus established, a final order was passed confirming 
that judgment in all its provisions, and dismissing iJie aj^peal with 
full costs. 


(a) In support of tins exposition of tlie law, it was to be observed of the vyorks 
cited, that the Daya Tatv'a of Huf(uonun(hmn expressly oppugns the doctrine of 
partibi rights, altiiongb the author afterwards, with suinc appearance of incon* 
■ sistenry,' asserts the right of a coparcener to sell his own sj^are of an undivided 
family estate. On this latter point there is indited no differcn«‘e of opinion 
among Bengal writers. For more detailed ififormation on the suhjert, see note 
(It the bottom of pages 5 and 6 of Mr. Colchrooke’s translation of the Daya 
Bhaga. 

{b) The words in italics, althongli found in the original, and ncces'jary to 
shew the scope of the rule, have lieen omitted hy the pundits in their ryuvustka, 
(c) This maxim, if acted upon to its full extent, is calciiiuled to involve the 
Hindoo t>ystcin in much uncertainty, but it ought to he home in mind, that the 
admission of it is confined to Bengal Proper, and that it is nothing more than an 
argument advanced hy Jimuta Vahana in support of his own doctrine ; not h 
quotation from the holy legislators, nor in tl;e sense in which Jimuta Vahanu 
uses it, U it maintainable under any of those authorities. 
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RUJUB ALI KHAN. Pauper, Appellant, , 

versus i • 

RAMCHUNDER CHUTOORJEA, (Guardian of Fyz Ali Khan), 

Respondent. ’ ' 

THIS was an aciiun instituted on the lOlh of February 1808, in ’ 

the Zillah Court of Mymunsing, by Beebee Ali Jan, against iiummudHii 
All Khan, to obtain one moiety of certain landed property in the ti,e 
pergunna of Altoah, &c. the proceeds of which weie^slated to be declaration 
I4,o00 rupees. It was set forth in the plaint, that Alif Khan, the ^o*und 
plaintiff's husband, who had an estate in the above P®rgu<ina, ” 
died, leaving no children by his wife Lnteefa Khanum, two by gufficient to 
herself, viz. Coorban Ali Khan and Rujiib Ali Khan; and the de- eatablisli 
fendant by a slave named Rutnzan. Her husband’s estate, which 
during his lifetime was under the management of the Court of 
Waids, was let in faim to one Sheopershaud Das, in the year 1810 gound 
B. S., but the transfer had not been entered in the Cullectoi’s office mma’, 
in the name of his heirs fJoorban Ali Khan dying while under where the 
age, in the month of Bysakft 1214, B- S., Rujub Ali Khan, who 
was under her guardianship, and a minor, was by law entitled to imotUer. 
the share in question. I'he defendant, however, her husband’s 
eldest son, bad received and expended the whole profits of the 
estate, and had afiplied to ihe Collector to have his own name re- 
gistered as sole propiietor. These wer^ the giounds of the actirfni, 

'File defend, int in reply stated, that in the ye.li 1194 B. S., his 
mother bought the plaintiff', who was called Pnlee, from her 
mother Soiia, a widow, and kept her in her service, under the 
name of Shamkuuwur; tlflit in the year 1 199 B. S., she gave her 
in marriage lo Sheikh Gunjah, by whom she had two sons, Coor- 
ban Ali, and hujub Ali, of whom the former died in his service 
in the year 1214 B. S.; that the plaintiff’s name was not Beebee 
Ali Jan, as she affiimed, and that Gunjah, of whom she was the 
w'ife. and her childicn the offspring, was still alive; that liis fa- 
ther Jiad been in a Tiate of mental derangement from the year 1 197 
B. S. : that in the year 1210 B. S , after liis father’s death, when a 
proclamation was issued f(»r the appearance of liis heirs, the 
Collectoi having investigated his (defendant’s) right of succession, 
and lef-eixed confirmation of it, his name and that of his nnither 
weie enteied as propiietors at the office of the (’ollector. That if 
the plaintiff' and her son had possessed any right to the zemin- 
daree in qnestioi^ she bad time to lay claim to it between the pro- * 
clamalioii on his father’s death and the period of* his (defen- 
dinis) leceiving possession; but that as she did not do so, the, 
piesent claim was unavailing. 

According to the 1 3th legulation of 1808, the case was trans- 
ferred to the Fiovincial Court of Dacca, and the I bird Judge of that 
Court passed a decree on the 15th of June 181.5, declariag the * 
marriage of the plaintiff with Gunjah, a syce, to have been proved : 

His o|>inion was to this effect; that it had not been confirmed by 
the evidence, that Rujub A^i Khan was the son of Alif Khan, or 
that the plaintiff* entered the service of Alif *Khan, after having 
been divorced from Gunjah; that the testimony of the witnesses, 
who had spoken to Rujub Ali Khan’s being the son of Alif Khan 
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1820. rt^sted^iily on the fact of their'having heard him say so ; but that 

* no weight could be attached to the assertions of Aiif Khan, since 

Riijiib Ali he was insane at the birth of llujub Ali Khan ; that the testimony of 
Kimii, v\ other witnesses had been contradictory, and that moreover Giiiijah 
(^cr^ChA^* evidence asserted that the plaintiff was his wife, and Rujub 

toorjea. ' <Ali Khan his son. The suit was theiefore dismissed, and the costs 
made payable from whatever property the plain tiff possessed. 

The plaintiff preferred a petition, as a pauper, to this Court, 
against the aJ)ove decision, and an .appeal was granted on the 18th 
of March 1816. Hamchunder Chaioorjea appeared as guardian on 
behalf of Fyz Ali Khan, the ref.pondent, who was under age, and 
•the oiiginai plaint ilf being dead, the present appellant having 
shewn that he was a minor, af)peared by his vakeels. T lie cause 
came to a hearing tiefore the Othciatirig Judge* (Mr. C. Smith) on 
the 10th of Apiil 18-0, who recordt'd his opinion that it had been 
clearly proved, ibat bofoie the admission of Beebee Ali Jan into 
the house of Alif Khan she had been married to the Syce Gun- 
jah ; that their divorce had not been established by evidence;, 
that no weight could be attaclu d to the asscitions of Alif Kfian, as 
be was insane, and his mental derangement had been mi^ntioned in 
a former decree on the cause, of Fyz Ali Khan, appellant, and 
Zubur Dust Khatoon, lespondent; and that even had ho not been 
insane, his assertions would not have been sutheient, as the plain- 
tiff had been previously m§^iried, as lier husband was alive, and as 
no divorce between them had been proved ; and that if a person's 
word were sulFicient lo prove paternity, the rule would be applica- 
ble to the Syce Gunjah, who had afhnned on oath, in the Dacca 
Provincial Court, that Coorban Ali K*iian. and Hiijub Ali Khan, 
were his ^ons. He therefore saw no reason for altering the de- 
cree of the Provincial Coiiitt dated 15lh of June 1815 : wliicli was 
in conspquenf‘0 afhnned, the whole costs of both Courts being made 
payable by the appellant in the event of assets being discovered, (a) 


1820 . DILARAM and others, (Sons of Kisiina Ram), Appellants, 

versus 

April 18th. ROOPCMUxND SAHOO, Respondent. 

The Court THE respondent brought ihis action against Ki^hna Ram, on th« 
of Siidder 17th of January 1814. in the Provincial Court of Patna, to obtain 
Ad'awlnt^ possession of a certain estate called Dhurunpo0f in ihe pergunna 
will dismiss of Siiresa, yielding an annual income of 1 ,200 rupees, 
a claim to The plaint set forth, that the estate in question was the pro.- 
lands, tlic perty of one J.)omun Sing and others, and was sold by the Collector 
auction, on the 25th of November 1811, in consequence 
avowed to of arrears of revenue, and purchased for the sum of 4,301 
h^ve been rupee#, by permission and on behalf of the plaintiff, by the 

in the name defendant, he having been his dewan for 20 years, and having been 
of another, ” . , , , . ^ 

though with (ft) It isawell known riile of Moohummudan law, that a declaration by a person 
claimant’s of his being the father of such a child, is sufficient to cstalili.sh the fuel, provided 
money ; hut there be nothing n^nifestly to repel the presumption. Here, however, 
purchase there was sufficient for that purpo-ne, independently of the disordered state of tht 
money re- intellects of the declaring parly, ihe first husband of the woman whom he 
Govcrable claimed as his wife and the mother of his children, being alive, and no divoive 
l>y a new having taken place between her and such first husband, who also claimed tha 
suit. parentage of her children. 
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authorized by him to buy lands whicK were put up to sale ; that 
the defendant paid as earnest money into the Collector’s tieasur?, 
the sum of 1,000 rupees, which he hfid in his hands belonginj^ to the 
plaintiff, and wrote to him (the plaintiff) infotmitig him uf the pur- 
chase and asking for the remainder of ihe money ; that accoiding- 
ly the plaintiff sent him two treasury bills fur 2,000 rupees and 
301 rupees in cash, on the 1 8th Aghun 1219, F. S. through Bur- 
khoordar Khan and others; that the defendant returned one of the 
English notes, stating that the Collector lefused it, upon* which the 
plaintiff sent him 1 ,000 rupees cash by the hands of Ruttun Sing, 
Bulwan Sing and others ; that the defendant out of this suAi, 
paid on the 20 \h Aghun 1219, F. S. 3,301 rupees into the Col- 
lector’s treasury, as the remainder of the purchase money, and 
1,000 rupees in discharge of the revenue of the plaintiff’s other 
lands, that the defendant obtained the title deeds and an order for 
possession from the Collector, the plaintiff having confidentially 
entrusted the possession to him ; that towards ihe end of last year 
when the plaintiff called upon the defendant to give up his ac- 
counts, he concealed himself, in consequence of which another 
pel son was sent by the plaintiff to take charge of the lands ; that 
the defendant colluding with Rowshiin Lall Futwaree, preferred a 
complaint against the plaintiffs Omlah to the Magistrate of the 
Zillah of Tiihoot, and stating himself to be the actual purchaser of 
the lauds in dispute, produced the title deeds of sale, upon which 
the Magistrate referred the plaintiff to a civil suit. 

The defendant in reply, affirmed that the plaintiff’s claim was 
false, that he had bought ihe ^state in dispute for himself wiih his 
own money, and that he was in possession of it and the title deeds. 

On the I4ih February 1806, the Foiirth,Judge of the above Court, 
having considered the statements of both parties, and the evidence 
produced by them in jiroof of their respective allegations, recorded 
his opinion, that the defendant had, by order of tlie plaintiff, pur- 
chased in iiis own name the lands in dispute for and on behalf of the 
plaintiff. He therefore passed a decree in favour of the plaintiff, 
ordering the defendant to restore possession of the above lands, 
and to give up the title deeds, directing the plaintiff s name to be 
registered in the Collector’s office as purchaser tliereof, and making 
ail costs payable by the defendant. 

The defendant having appealed against the above decision to 
ihe Court of Sudder Dewanny Adawlut, and having died shortly 
afterwards, was sucifteded by his sons, the present appellants. ' 

The case came to a hearing on the 18th of April 1820, when the 
Court (present the Chief Judge J. Fendall, and Fourth Judge S. T. 
Goad) reversed the decree of the Provincial Court, on the authority 
of the decision in the cause of Ram Mauik Modee Jynarain 

Roy, and in consequence of the lands in dispute having been pur- 
cliased contrary to the provisions of regulation 7, of 1799, s«*c- 
tion 29 ; and it was held that, under these circumstances, even if 
the respondent's right were fully established, possession could not 
be awaided to him. He was therefore ordered to restore the lands, 
if they had come into his hands in consequence of the decree of 
the Provincial Court, as well asAhe proceeds of them while in his 
possession, and to pay all the '^sts of suit. He was at the same 
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timei informed, that he was at liberty to institute a fresh suit to re- 
cevei the piiroliase money from the appellant, as money had and 
received b> him wiihoui consid'eiatioii. 


18 ? 0 . 

April 19th. 
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MUSSUMMAUT BIJIA DIBIA, Appellant, 
versus 

MUSS.HMMAUT UNNAIV^ORAH DIBIA, Respondent. 

‘THE apytellant instituted diis suit in the Zillah Court of Rung- 
pot (' on ihe 25ih of April 181*2, against the respondent, to recover 
possession of half a talook called liiigoolali, Ciuree in the above 
zillali : the suit was laid at 700 iiipees uiinual produce. 

The plaint set toitli, that a tno ana shaie of a zernindaree 
in the peroiiima of Jiinasoii in the dis'.riet of Rajeshahye and other 
estates in ditftrent distiicis, were the hereditary property of the 
plaintiffs late father Kisheii Kanth Rai, who died leaxing two 
danghteis. \iz. the plaintiff, w’ho had a husband and sons alive, 
and her sister Gunga Dibia, who liad a son ('ailed Bhyroo 
Lhuiii; iliat accoiding to the decree of the Sudder Dewanny 
Adawliit in aloimer suit regaiding the Jimason estate, Kishim 
Kanth Rat’s pioptitv in that peigunna wms e(|iially divided be- 
tween bis two daughteis*; and, in eoiiN(-(jnenee of the above deci- 
sion, the same anangemenl w'as made with K'spect to Bugoolah 
Gaiee bv a decree of the iMoorshedahad Pi ovmeial Court ; tlwit 
the plaintifl”.> sistei’s son dying m 12^1 1 B. S., during the lifetime of 
his niothci, l)efore thedeeiee ot the Sudder Dewanny Adawlut was 
passtd, and his iinAhei d\ing in 1216 B. S., the plaintiH* and 
her son Anund Clinnd snrrna were entitled, accoiding to the Hin- 
doo law, to her sistei's share of her late faihei’s [iropcrty, and that 
HliMOO Churn (^hti ^istei’s son) his widow (the yiiesent defen- 
dant .'oi his >on, liad no claim to it; that, nr>t\Mihsianding tliis, the 
defcnda'il hud taken* possesion of the rm lety of the estate, the 
rccoveiv of which share was ihe oiiject of ihe present suit. 

'I'he defendant staled iii leply, that the filairitifPs fatlicr died 
leaxing his widoxv 'lainee Diliia, and txvo daughters, the plaintiff 
and lier (defendant’sjnioiher-in-law Gunga Dibia; that on the death 
of KaloLkaiiih Suima, her adopted son, without issue, Tarnee Dihia 
look possession herself of her lius\)and’s property, and subsetpiently 
traiisfeirvd it by deed of gift to her grandson l^alee Bhyroo (defen- 
dant’s husband) and caused his name to be entered in the Collector's 
books as proprietor; that he (Kalee Bhyioo) and his mother remained 
in possession for twelve years during the lifetime of 'I arnee Dibia, 
and altliougli the plaintiff after the birth of her son Aniind Chund 
8uima sued her (defendant’s) husband fora share of her father’s pro- 
pdfty, her claim was not allowed by the Zillah and Provincial 
Courts; that on tlie birth of her (defendant’s) son Booder Churn 
Roy, in 1209 b. and on the death of Tarnee Dibiairi 1210 B. S., 
the plaintiff presented a petition fdV a special appeal to the Sudder 
Dewanny Adafflnt; that halfof the share in pergunna Junason was 
granted to the plaintiff, who also obtained in 1216 B. S., in conse- 
quence of the above decision, a moiety of the estate now in dispute ; 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


27 


that the suit oujrht to be dismissed, inasmuch as the plaintiff^had ^820. 

made a claim wldch was contrary to the Hindoo law, while i^ie 

defendant and her son, who were the undoubted heirs of her 
(defendant's) mother-in-law, were ali\e. and that if her (defefnd ant’s) 
husband and son, who were the grandson and great grandson of 
Kishen Kanth Roy, were not entitled to his property, neither could iiMui.Un- 
the plaintiff or her son have any ri^ht to it. On the ‘24ili of napoorali 
September 1812, the Zillah Judue dismissed the ‘•uit with costs, in D.bia. 
consequence of having received^ a vynvustha from ilje pundits, 
whicli stated that the son performed the funeral obsequies, and 
consequently that the son and, on h^ death, the grandson of ijie 
daughter, were entitled to tlie property derived by her from h«T • 
father, but that the sister of the daughter and her son had no claim 
thereto. 

'The plaintiff appealed to the Moorshedabad Provincial Court, 
and on the I5ih of ‘May 181.5. the 'I lord .Judge affirmed the 
decree of the Zillah Cojirt for the reasons therein contained, and 
dismissed tJie appeal with costs. 

A petition for a special appeal was presented to this Court, 
which was granted, it beino- staged in thf* vy^truatha of the nnn- 
dits, delivered in ans\^er to a question fiom the Court. “ that if 
the son of a younger daughter, in consequence of a deed of eilt 
from Ids grandmother, obtain posses^ion of the pro[)erty whicli slie 
hud deiived from her liusljand, and if Jie elder daughter 
claim in Court to lier share of her fathei’s property imalidate the 
above deed of gift, aitd obtain a decree (the donee huMm: died 
pending the suit) dividing tlie propet t\ ecpially betweeti he' self and 
her sister, and if, after this,*ilie yonneer dangliter die, the elder 
daughter, if alive and having a son, wd! be entitled to lier sister’s 
share of their father’s property; but the widow and son of her 
deceased son have no right thereto, inahmneh as lie died during 
the lifetime of liis mother, befoie the decree wsis passed, and with- 
out liaxing proved his light to the sha e of his grandfather’s pro- 
perty, obtained bv lii^Tnioiher.'’ 'I be case came to a lieaiiiiii: before 
the Offii iatiug Judge (C. Sn ilh) on the 19lh of April 1820, who 
ga\e judgment to the follow ing effect ; that the deed of gift from 
Tarnee Dilda to Kalee Bhyroo, dated 2 1st Hysakh 1199 B. S., 
had been fully proved on the tiial relative to the estate of Junason 
bv the admissions of 'ramee Dibia the donor, and the parlies 
themselves, as well as bv the testinmiiv of witnesses. And in coii- 
se(|uence of it, it apjleared, Kalee lihyroo had obtained possession 
of ihe whole of his grandfather’s property. The onlv rloubt was 
with respect to the legality of the above document ; and from the 
circumstance of Bijia Dibia suing Kalce Bhyroo alone, although 
Gunga Dibia was aiive^ and from no objection being made to ilie 
deed of gift, or to Kalee Bhyroo’s taking possession of the property, 
by Gunga Dibia, it appears tint she wms satisfied with it; gnd 
if Bijia Dibia had also consented to it, the deed of gift w'ould not 
have been made void by the Sudder Dewanny Adawlut; for the 
pundits of this Court declared rtiat a deed of the nature in ques- 
tion was illegal only when made without the* permission and 
consent of the heirs ; but it does not appear that it is invalid with 
respect to the share of any heir who has consented to it. He ol>- 
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1820. served that Bijia Dibia did * not appear to have been dissatisfied 
— — wjih the disposal made by the deed ol one half of the property, and 
Mussnm- only complained that, one half yf it belonging to herself, and the 
l)ibia other to her sister, the whole should have been given to Kalee 
Miisgmu- Bhyroo; that the Court had only now to decide on the half in dis- 
iiiaiitUn- ]n)te, which was not included in the former claim; that from the 
ivipoo'rali documents of tlie present, as well as the former suit, it was plain 
that Gunga Dihia was never in possession of the share in dispute ; 
but Kalee Bhyroo, in whose favour the deed was made, and on his 
death Unnapoorah his wife, and Roodur Churn his son ; that Tar- 
nee Dihia clearly had the ppwer of disposing of one half of the 
properly, whi/h had never been opposed by Bijia Dihia or Gnnga 
Dihia during the lifetime of Kalee Jihyroo, who was ali\e, and in 
possession for twenty one years fiom tlie da'te of the above deed ; 
and that the foimer flecree of the Sudder Dewanny Adawliit did 
not affect the present claim. He therefore affirmed the Zillah and 
Broxinci.il Courts decrees, dismi.'sing the appeal with costs, on 
the grounds that the deed of gift was valid with respect to one half 
of the property, and had been allowed by the former decree, and 
tlh'it ir was evidenily tlie intention of the law that an equal share of 
the propeiiy should he enjoyed by the family of each daughter, (a) 


1820. • MUSSUMMAUT AYABUTEE, ('ince deceased,) Appellant, 

— versus 

April 'Zbi\u RAJKISHEN SAIIOD and others, Respondents. 

The widow THIS was a sidt instituted bv Mussummaiit Avabutee, in the 
whoXd lijckergni.ge, I6lh of May 1807, against Huree 

Ills Kislien Sahoo, Monohur Das Sahoo, Riimmakaiith Saiiooand Ram- 
faiher, is kanih Sahoo, lo recover possession of a fifth share of four talooks 
noteijiitled In pergniinas of »Snleemabad ainl Beejyniigger. The suit was 
the CuluVs rupees, 12 anas, and 16 gundas annual produce. 

e.Nifiro ju- 'I'he plaint set furih, that Jykishen Sahex. (plaintiff's husband) 
cordiiij: to and defendants weie five own brothers, who while living and 
thf iliruloo tiadiiig toge:her, cultivated thiough the agency of Jykishen Sahoo, 
and enjoyed possession cf ceitain lands in coparcenary; that in 
io'cdku- conse(juence of a quarrel between the plaintiff's Itusband and 
thf if-sip- Liikhinaiidii Boy, a zemindar of pergunna Siileemabad, the 
praiance of foiinor went to Jessore in 1 197, B. S , and must have died there, 
* ison ' af- t’niings were ever heard of him afierwaitis; that the plaintiff 

ter whirli continued to live in a state of union, and iti joint enjoyment of the 
liisdi'Hth property with her husband's hn.theis, t'l 1 1204 B. S., when they 
will be fre- separated, arrd that the plaintiff was legally entitled, in her hus- 
8 UU 1 C . right, to a fifth of all the property actjnired while he and his 

brothers were living united. 

2'he defendants in reply denied the phri'itiff’s claim, and stated 

(a) The lyuvnsthn of the pundits of the Sudder Dewnnny Aduwlnt proceeded 
on tlie supposition ih»t the right of Rliyroo Clnirn, the husband of the respon<« 
dent, had never been eslHhlished, he havii^g died previously to the passing of the 
decree, which recognized the right of his mother to one Imlf of the estate, hut the 
present decree was Aiunded on flic fact that the deed of gift in his favour wtia 
v;ihd, as far as one inoiery of the estate was ronccrncd, the appellant never hav* 
ing objected to its taking effect for that portion. 
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that theirfatherBijyram, out of the profits of his trade, purchased for 
himself and enjoyed possession of the talooks, under the subsli- — — — 
tuted names of his sons ; that in jconsequence of the death of the Mnssiim- 
plaiiuiff's husband during the ir father's lifetime, and a disagree- 
ment between the four brothers, their father, in 1 198 B. S. divided 
his property by deed, giving a five and a half ana share to the de- Sahoo aad * 
fendant, Hiiree Kishen Sahoo, his ehlest son ; a four ana share to others. 
Monohur Das; a three ana share to Ramkanth, and a three ana, 
ten gunda, share to Ruinmakanth, and died in 1200 B. S ; that by 
this deed a provision was made for the maintenance of the plain- 
tiff': their father having given her jihatever jewels and ornaments 
she had in her possession, and received from her an agreement « 
consenlintr to receive thirty-six rupees per annum for maintenance, 
and relinquiAhintraii'claims on the lands; that as this sum had been 
regularly paid to her up to the year 1‘214 B.S. her claim was at once 
repuiinani to justice, to the let^iiiations, and to her own undertaking; 
aiul that, moreover, the suit ought to be dismissed, inasmuch as 
the plain! ili' ha<l no right to the property in dispute, her husband 
haviinj- (lied during iheir fatlici’s lifetime. 

On the Jstof August 1 8 1 0, the Zillah Judge recoided his opinion, 
that fii'in the evidence adduced, it appeared that the lands in dis- 
pute weic acquired while J^’kishen and the defendants were living 
united, and dining tlie lifeiime of their father ; that the plaintiff'^s 
husband enj iyod possession in coparcenaiy with the defemiatUs, 
until he v^ent in I 197 B. S. to Jessore, after which be bad never 
been beard of; tl at from that time the plaintitt' continued to live 
with till* flcfeiidants iiniil 1204 B. S. when they separated; that 
the funeral obsequies of tbe^plaintiff’s husband took place after a 
lap>e of iwehe ycais from ilie date of his disappearance ; that the 
plaintiirs father-in-law died iii 1200 13? S., and that the defendants 
had been nnuidc to produce the deed of partition or agreement 
mentioned by ihem. He therefore passed a decree with costs in 
favor of the plaintifiT, aw aiding to her a fifth share of the landed pro- 
perty, on I he gronwl that the plaintifi s (^ather in-law having died 
before Jykisheirs funeral obsequies w’cre performed, the plaintiff 
was entitled, in her husband's riiiht, to a fifth of the property ac- 
quired w'hile he and the defendants w'ere li\ingas an united familv. 

'I he defendants appealed to the Dacca I’lovincial Court. liiiree 
Kishen Sahoo, one of the appellants, w'as succeeded on his death 
by his sons Bajkisheii .'^almo and Nubkishen Sahoo, and on the 
death of the orig 4 nal plaintifi', Mussuminaut Ayabutee, Bdungsee • 

Sahoo, her grandson, became her representative. Oif the 28ih of 
June 1815, the Fiist Judue, with whom the Third Judge concurred, 
stated, that it ajipeared from the answer of llie pundit to a question * 
of the C urt, tint in consequence of J\ kishen Sahoo being missing 
during tlie lifetime of bis father, he, and consequently bis wife or 
grandson had no cla m to the property acquired by Bijyramj and 
that it also appeared from the testimony of the respondent's wit- 
nesses, that the landed property in dispute bad been acquit ed by 
Bijyram exclusively. The de^iree of the Zillah Judge was therefore 
reversed, and costs made payable by the respondent, who was or- 
deied to lestore possession of the share in dispute with mesne 
profits while enjoyed by him. 
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present appellant presented a petition for a special appeal 
to .this Cotitt, which was granted in consequence of the vyuvustha 
of the pundits, in answer to question of tlie Court, staling, 
tiiat if k man is missing during the lifetime of his father, ilie 
Hindoo law allows 12 years for his reappearance; that if 3 or 
4 years after his disappearance his father dies, his wife is not im- 
mediately entitled to share in the property of his father, the wife 
of the son not being mentioned in any of the treatises on inheritance 
as heir to tli/* property of her father in-law ; but that afier a lajise 
of 12 years, if no tidings be heard of her Inisband, and if there be no 
son^ grandson, or jrreat grandson, she may damn her linsbaiid’s 
share of his fathr'r’s projif rty. The cause came to a hearing on the 
I t3ih of April J 820, wlien the deed of paitiiion alluded to in the Court 
below, and the other documents and pleadings of the panics in the 
case ha\ing been read, it was rcfeiicd to the pundits for tlieir 
opinion, who stated, that in the present case the wife and grandson 
of .Jykishen had no liiibt to any thing hut the sum fixed for maiu- 
tenaiico, the ivill of the owner being all that is necessary in cases 
of self acquired piopertv, and that a division made of such propci- 
ty, bv theowne*, who is not a minor, and is of sound rniml, cannot 
be disturbed. 1'ln- Couir therefore saw no good reason for altering 
the d< cree of the Piovincial Court, which was accoidingly affirmed 
and the appeal di^nlls^ed with costs, {a) 


MU.SSUMAIAUT DflU.XM HNNER, (a pauper), Appellant, 

l.'CJ'SUS 

SONATUN SAilOO and ottiers, Ht'S[»ondenls. 

THE appellant instituted this suit as n pauper au’ainst Sonatun 
Sahoo and oiliers, in the Dacca Provincial Couit, to UM'O'or 12,000 
ru[)ees, tlie amount of her hnsband’s sliare of monev and v.ilnahh s. 

The plaint set foiih,that on tlie death of lliiitoo ^ahoo and Nila- 
ram Sahoo (plaint’.ri’s falliei-in-lnw) who wer^ (twn hi- theis, ami 
who lived and traded together, their sons roiitimied nmli'- tiled, and 
had joint dealirvis ; snbsrqmntly Deedar Sonkh and Ncin SonkU 
(Huttoo’s two sons) .sfpaiab d theinselvts from the [jlainlid's hus- 
band and bis five brotliers, to wliom they ieCt a ten an.i share, and 
took a six ana poition for themselves; that the plainlill's hus- 
band and Ids bioiher's shaie amounted in value to 7‘2,000 rupees, and 
lliat ihev continued to live and tiade toiieiber ; 'that the plamtiirs 
husband anil Seekhur Sahoo, one of his brothers, died in 1201 B. S. 
and the plain tiff leinamed in joint enjoyment of the property 
with the survivinof brotherstill 1210 B, S., when they set aside the 
share of Seekhiir’s widow, took a deed of release f:om her, without 
making any comrnunieation on the subject to tbe plaintifi, to whom 

(u) ^Althongb tbe derision in tlipcnse turned on n ninlter of birt, ratlier tlinn oq 
a point of IflW, yet it iiiHy be observed, as a role of Hindoo law, tbat a missing 
jMTSon shall not lie considered dead until the period of twelve years sliall have 
elrtpsed from die date of Ins disappearanre. •^n lliis case, as tbe failier of tbe 
plaintiff’s husband died before bi.s son’s deadi ronbl be piesiimed, bis son, that 
is, the plaintiff's biisbarid, mnst have been considered entitled to inherit, and 
through him die ]ilniriliff, bad there been no bpcciul agreemeut to obsliuct the 
ordinary course of succession. 
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they refused to give her husband’s portion, and entered th<y pro- 
perty in their own names; that therefore the plaintiff sued for one 
sixth of the joint property, to which she was entitled in her 
husband’s right. 

The defendants, Sonatiin Sahoo and Tilokchand, stated in reply, 
that plaintiff’s husband, Gorachniid Sahoo, was their younger 
broih I, and a child, and had iie\er earned any thing; that they, 
the defendants, gave him in maniage when 16 years of age, at an 
experice ot 800 inpees, and tha^ he died a minor in tjie month of 
Stiwun of the same year, since which event they had supported 
his widow ; and expended nearly l.fiOO rupees on her account ; that 
in 1 1 98 15. S. Gopeenath Sirdar, the plaintiirs brother, was ap- 
pointed arbitiator, and divided the estate between lJuttoo’s sons 
and the de fendants, and their brothers, in ten and six ana sliares ; 
that the ten ana share obtained by defendants and their broiheis 
was woith only 16,83*2 rupees, and not 7*2,000 i npecs, as repre- 
sented by the plaintiff, and that the six ana portion allotted to 
Hnitoo’s was woith 10,092 lupees ; that the deed of partition 
was forthcoming, and that as the plaintiff had made no opposition 
at the time of the division, her pieseiit claim was contrary to the 
regulation, inasmuch as it had not been prepared till after a lapse 
of 18 years fiom the date of the [*artiiion. 

The reply of the olluT defendants was nearly to the same effect. 

The plaintiff in a supplemental pelitioy mentioned that her hii^- 
banddid not die in 121)4 II. S. as had been erroneously slated by her, 
but in 1 197 13. S , the jeai in which the partition was commenced. 

On the 26th of Januciry 1816, the Fiist Judge dismissed the suit 
with costs, on the gionnds of a lapse of moie than 12 yeais fioia 
the death of [ilaintitf’s husband to the date of the present action. 

The plaintiff appealed as a pauper to this Coim, and the defen- 
dants Tilokchand, Snkisheii and Chedani Sahoo were succeeded 
on their death by their heirs. >iz. Mussumrnaut Jyah, mother of 
Chedam, iMussummaiit Jussoda, widow of 'filokchand, and Ras- 
nionee, widow of ^ikislien Sahoo. 'fhe cause came to a hearing 
before l^le^srs. Fcndall and Goad, the First and Fourlli Judges, 
(when the vouchers and pleadings of the parlies liaNing Iwcn ex- 
amined,) the case was referred to the pundits for their opinion ; and 
it appeared from the vj/uvustha delivered in answer to the (jnes- 
tions proposed, that IMussnmmaut Dhunmunnee w’as entitled to 
her husband’s share of the property, as, by the Shasters^ the widow 
succeeds to her husband’s portion even of undivided property ; 
that if such share had been withheld from her, and employed "in 
trade, she had a right to half the profits of it, and that as Huttoo 
Sahoo and Nilaram Sahoo each had an eight ana share, thtir sons 
w’ere entitled to succeed to their shares lespcciively, and iherefore 
Miissummaiit Dhunmunnee was entitled in her husband’s light to 
one sixth of Nilarani’s eight ana share. • 

1'he Provincial Court’s decree was therefore reversed, in conse- 
quence of the above vyuvustha, and the sum of 1,644 rupees, 
(being about a sixth, making^leductioDS for what she had already 
received) was awarded to the appellant with iiiUrest at the rate of 
eight per cent from the date of the suit to the date of the decree, 
total 2^667 rupees. 
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M.iy 9th. ^ KHAJAH ALI and others, Respondents. 
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THIS was a claim to recover possession of a three ana share 
of certain rent free lands in pergiinna Seraik; ten times the an- 
nual produce was calculated at 6,041 rupees. 'I he plaint was filed 
on the 23d of May 1810, in the Dacca Provincial Court. 

'rhe plaint set forth, that Dewaiv Futteh Ali, the plaintiff’s father, 
to whom the whole of the above property belonged, died, leaving 
three daughters, viz. Razia Beehee, Mndcena Beebee, and the 
plaintiff, Zureenah Beebee; two sons, viz. Khajah Ali and Shabaz 
Ali, and Bechiin Beebee, his widow. 'Ihe two sons succeeded 
him and obtained possession of the propeity. Shabaz Ali died 
in 1197 B. S.; leaving his widow Akeekoonissa, who afterwaids 
married Khajah Ali, her husband's broiher ; Beclmn Beebee difd 
in 1200 B. S., Razia Beebee also died leaving a son named Abdool . 
Ali, and a daughter named Beebun ; Mudeenah Beebee died leav- 
ing a son named Alladad Khan ; Khajah Ali was in possession of 
the whole zetnindaree for ten years, and gave it in dower to his 
wives; but the plaintiff being entitled by law to the share now 
c laimed of her father’s propeiiv, she sued and hoped for redress. 

'I’he defendant, Akeekoonissa, stated in reply, that Futteh Ali 
di^d upwards of 30 years*ago, after which Khajah Ali and Shabaz 
Ali managed the estate jointly for a year or two ; but in 1 193 B S. 
a quarrel ensued between them, and the latter sued the former; 
when nine anas were decreed to Sha^^az Ali and seven to Khajah 
All, who obtained separate possession ; plaintiff did not then come 
forvvaid with her claim npr make any opposition: Shabaz Ali 
married the defendant, and settled his seven ana share of the 
zemindaree on her ; and on liis death Khajah Ali married her and 
settled his nine ana share also on her ; so that the whole zemin- 


daree belonged to her ; and as the plaintiff had never preferred 
any claim for a period f)f 30 years from the death of Futteh Ali, 
her claim was not oognizable now. It was also urged, that the 
daughters of zemindars in Seraik, for many generations, had never 
obtained shares of the paternal estate. 

'I'he defendant, .Juineelah Beebee (the other wife of Khajah Ali) 
made a similar reply ; and Khajah Ali himself pleaded possession 
as propnet'ir f« r 28 years; and stated that he had made two mar- 
riages* and tiad given his property in dower to his two wives. Ho 
further stated, that the plaintiff made no opposition, but had given 
, him a deed of release in the year 1203 B. S. 

On the 27th of November 1815, the Thud Judge of the Dacca 
Provincial Court dismissed the suit on proof of the deed of release 
granted by the plaintiff, and on the ground of her having allowed 
30 yftars to elapse fiom her father’s death without making any claim. 

On appeal to this Court the decree of the Provincial Court was 
affirmed, and the claim dismissed as not cognizable, under section 
14, regulation 3, of 1793, and thir(f clause of section 2, regula- 
tion 2, of 1805, c%ing to the lapse of more than twelve years from 
the death of the appellant's father to the date of the institution of 
the suit. 
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RAI SHAM BULLUBH, Appellant, • 1820. 

versus 

PRANKISHEN GHOSE (Guardian of Kishenmonee ’Dasek), July 4tli. 
licspondent. 

THE action originated in the Zillah Court of Jessore, and as Tlieheirsof 
some of the properly in litigation was situated in the Dacca Jelal- « Hmiloo, 
pore district, the suit was subsequently removed by tl\p operation 
of regulation 13, 1808, to the Dacca Court of Appeal. I'he plain- daug’h- 
tiflT was guardian of Kishenmonee Da see : she sued for a five ana icrsof ano- 
six gunda share of an estate called Megha and other places, the iderson, 
annual produce of which was estimated at 6,666 rupees. The case o'f 
as stated in the plaint, was as follows : — tliird son, 

Koonjbeharee, the original proprieter of the estate, had four sons, acljnd^ctl 
Ram Bullubh, Birj Bullubli, Jugiit Biillubh, and Bbiikut Bulluhb ; tl‘»»t ilic 
Rarn Bullubh, the eldest son, in whose name the estate was regis- 
tered, died childless in the lifetime of his parents. On the death 
of Koonjbeharee and his wife the lands continued registered in tlie two grand- 
name of Rambulliibh, and were held in coparcenaiy by Jugut 
Bullubh (the plaintiff’s father) and her uncles Birj Bullubh (defen- 
dant’s father) and Bhukut Bullubh who was childless. In the 
year I JOi B. S., plaintiff’s father died, leaving two daughters, thfl widow 
namely, the plaintiff and Miissummaut Ri^lioomunce. In the veaV third. 

1203 B. S., Biij died, and in the year 1208 Bhukut 

Bullubh also died. Tiie plaintiff continued to live in a state of died 

union and cojiarcenary with the defendant until the year 1211 before his 
B. S., when they separated on account of sortie disagreement; and b»*bcr en- 
thc defendant having refused tosuriendcr the portion of the land- 
cd property which justly belonged to tlie plaintiff and her sister 
in right of their father, she was reduced to the necessity of bringing oaly, 
this action. For the defendant, it was contended, that the estate 
was not ancestial, having been originally acquired by Ram Bullubh, 
who devised it by wilTto his father Koonjbeharee, with the consent 
of all his brethren, and that on the death of Koonjbeharee, the 
plaintiff’s father, shoitly before he died, made over his riglit and 
title in the estate to Sham Bullubh (defendant and son of Birj 
Bullubh,) on condition that Birj Bullubh would suitably provide 
for the marriage expences of his infant daughters, which condition 
had been fululleil. 

It appeared, on investigation, that Ram Bullubh, who^clied Tn the 
lifetime of ins father, left a widow, Miissummaut Golukmunec now 
surviving, that there was also living Bhuguwutee, widow of Bhukut 
Bullubh, besides the plaintiff and her sister, and the defendant. 

The plea of the defendant not having been established to the 
satisfaction of the Court of Appeal, a decree was passed after 
taking the opinion of the Hindoo law officer, awarding to nhe 
plaintiff and her sister Bughoomunee one-third of the estate, to 
be 9 hared between them equally, another third to Sham Builuldi 
tlie defendant, and the remaining third to Bhuguwutee the widow 
of Bhukut Bullubh. Mussummaut Golukmunee, the widow of Ram 
Bullubh was declared entitled to food and raiment ordy, her 
husband having died during the lifetime of his father. Mesue 

VOL. III. F 



34 


CASES IN THE SUDDEll DEWANNY ADAWLUT. 


1820. proiiJs wore adjudged to the |)huntiff, and costs of suit made 
|>Liy.i:ile by the detendanr. 

Rjii Sfcaiii An cTppeal Inning been preferred to the Sudder Dewanny 
Rulliihh. V. Adiiwlnt, the case came to a hedring on the 4th ot July 18*20, 
GLoso*'^ hefore the Eonrih Judge (S. T. Goad) and alter an attentive 

' perusal of the evidence adduced in the case, there appearing no 

sntficient reason to disturb tlie decree of the Court below, it was 
affirmed uccuidingly, and the appeal dismissed with costs. 


1820. KHAJA AHRATOON.and MUSSUMM AUXKUREEMOONISA, 

— A[>peilants, 

July ISiU. htrsits 

DOOKGArEUSIlALMl BHUTI'ACIl ARJ VA, and others, 
Kespondeiils. 

The iisspss- THE appuDunts in tliis case sued the respondents on the 
merit iiii- 1st ofJauiiaiv 18J1, to lecovcr 2,(382 rupees, 4 anas, 1 cowry^ 
puhed «i arrears of revenne on 9 dooms, 1 caunec, 5 gundas, 1 cowry, 
tliedeceu- 2 krduts oi laud. 

niai settle- , 'I he pluiul set forth tli it the land iti question had for<’ibIy been 
iiieiitonrt seized by the proprielofs of Suudeep, but by a decree of the 
talook held ‘Dewanny Adawlut, which was pissed in the latler end 

jlnffitl of 12ti9 B. S., it was reannexed to Deccan 8hahbazpore the 
ho'>r% te- zomiudaree of the plaisitifis. 'lU-it on discovering that the 
mire, is lia- zemindars of Suudeep had, while in possession, let out the lauds 
erihanred ^ purpose of dcfrandiug them, and had given a 

great deal also in rent-tiee tenures, and that the farmers at the 
to the per- settlement made for tlie jiergunna, colluding with the zemin- 
giinna durs LjONinhh/o^ iii.d with tlie tiamccws had caused them to make 

liieHsiir ” an improper me inurement and assessment, aijd had acquired lands 

mriirof the ‘'R a low rent, tlie plaiutitf’s issued notices to them to appear and 
lamls pav the revenue of the lauds in their p >ssession, according to the 
hroiiglif l ilies and me isureinent of the iiergnuna ; that many did so, but 
vation*^**^' icfused, among whom were the deiendants; tor this reasin, 

and us the rent demandable could not lie adjusted in any other 
way, the plaiutifts in 12 IG B. S caused a measurement, and 
. agani issued a notice to the farnievs, notwithstanding which they 
did not appear; and as by assessment according to the usage of 
the pergniina and measurement, the rent ol the lands is *2,762 
* rupees, 1 ana, 15 gnndas, that sum is now claimed as the money 
due to the plaiutitis from the defendants after deducting 79 rupees, 
13 auas, 14 gundas, 3 cowries, received for the year 1216 B. S. 
Thgse were ihe gpiuuds of the action. 

After the plaint had been filed, in consequence of pergunna 
Deccan Shahoazpore having been annexed to the Zillah ot Chitta- 
gong, the papers of the ca>e which had been filed in the Backer- 
gunge Zillah t o^urt were referred to the Judge of (3iittagong. 

'Ihe defendants staled in reply, that theirs was a mokurreree 
tenure of the nature termed Jungulbooree ; that the lease of it had 
been t^en from the zemindars of Sundeep by their father, and ihs 
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lands cultivated with much trouble and evpence ; that in^ the 1820. 
year 1195 11. S., Mr. S. Iliid, (’ollertor, on the put of Gov^iurnent, , 

iiad iiieasuied the land, and had assessed it with ilie amiu.il ratlmn^and 

of 81 rupees, 2 anas and 5 cowries, at which rate they hid .\j„Kj 5 iini- 
ever since continued to pay rent; in slioit, that ihe plainldls maift Kii- 
had no riglit to enliance iho lent which had been paid for twenty- reemoouisa, 
three yeais, and assessed before the decennial 

measure tlie land winch had alieady been loiinally subjected lo Jnuitta- 
nieasurenient. chmjya and 

'I'lie Zillah Judge on the 22d ofWarch 1813, dismissed the claim others, 
with costs, giving judgment for the defendants to the following 
effect; the fiist regulation of 1793 (fo<s not empower any zernin- , 
dar lo increase the revenue fixed by the Collecior on the lands of 
his estate, and on the contrary, the seventh section of regulation 
44, 1793, declares that the rent fixed at the decennial setth inent 
on tlie lands of dependant talookdars is fixed for ever. 13(‘sidcs, 
clause 5, section 29, regulation 7, 1799, exempts from any in- 
crease of rent, the lands of such dependent taloolvdars as were 
exempted from any increase of assessment at the toiinaiioii of the 
decennial settlement. The plaintifis had no written engagement 
from the defendants agreeing to an augmentation, and ihev had 
paid lent for a period of twenty-three years according to the 
assessment fixed in the year 1 19.5 b. S. 

I’he plaintiffs appealed lo the Dacca Provim ial Court, and o|r 
the I4lh of April 1817, the Fiist Judge of that Court confiimed 
the zillah decree for the reasons stated theicin, and dismissed ihe 
appeal with costs. 

A petition for a special ap[)«al was presented to this Court, which 
was granted, and the case came to a hearing bef' ie the Fust and 
Fouith Judges (J. f'endaliand S. T. Goad) on the 2,0th of .A pnl 1820. 

All the pipers of the case haung been perused, tlie » on it obserxed, 
tliat the resp indents had .stated in their rep'y. that 1 1 caiinies, 

9 cowries, 1 kraut of land had been obtained by tlieir ancestors 
under a J unyulhoorem pottah , and been enj<^ved by them and their 
descendants for 27 years from the d.ite thereof, and tliat the 
Collector had at the decennial settlement fixed the rent payable 
by them at 81 rupees, 2 anas, I gniid.i, I cowry. But the res- 
pendents had not produced the pnltak on which they founded 
their title, but only a rent roll dated 1 195 B. S., shewing the rate 
at which the respondents hud paid till 121 fi B S. and a letter from 
the Collector of Chittagong to the Foard of Revenue, dated 
March 19, 180.5, from wliii h it appears plainly that ‘the above 
sum was the rent fixed on 1 1 caunies. 2 cowries, 1 krant of land. 

The respondents had moreover stated, that as long as there was * 
no increase in the appellants assessment, they had no power 
to augment the settled rate of rent paid, or to measure lands 
possessed by them (respondents), inasmiich as that rate had l^eeri 
sanctioned by the Collector at the decennial settlement, and 
could not therefore be altered. 1hev had adduced in support of 
this plea the 1st danse of sei'iion 51, regulation 8, 1793, and the 
7th section of the 44th regulation of 1793. 'I'he Court further 
observed, that they had only now to as^’ertain and decide whether, 
iftccording to ihe contents of the pottah acquired by respondents 
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ancestors, and the above regulations, the lands in the possession of 
the lespondents could he me isuredand ii":sessed, or noi : consider- 
ing that tlie respondents had for ‘23 years been in uninterrupted 
possessiiMi of 1 I caunies, 2 (‘owrie.s, 1 kr.int of land, which had been 
assessed at the decennial settlement at 8 1 rupees, 2 anas, 1 cowry, 

1 gunda, the (.'ourt were of fipinion that ihe appellants had no 
pow'er to enhance tlie rent payable for so much land ; that although 
the meaning ot the poUak was not cle ir, yet the 8th section of 
the 8tli r**giilation provides ar follows: “ Taloolalars, whose 
tenure is denominated Ju/njitlhoorce, and is of the tollowiiig 
desicnpiion, are notC()nsidered«entitled to separation from the pro- 
prietors of whom they hold. Ihe pottnhs granted to these 

talookdars, in consideration c-f the griintejs clearing caway the 

jnngnl, arid liringing the land into a productive stite, give it 
to h' n and his heirs in perpetuity, with the light ol disposing of 
it eillier by sale or gift, exempting him from payment of revenue 
for a cert dll term, and at the expiration of it snlijecting him to a 
spe- id • (Lksul jtijHtna with all increases, nhwabs, and inhato ts 
imposed on (he pcrguiina generally ; but this for such part of the 

land only as the grintee brings into cultivation: and the 

gniitee is further subjected to the payment of a cerUin 
S|)e ihed portion of all complimentary presents and lees which 
l«e may reccne fiom his under tenants, exclnsi\e of the fixed 
feACnnc. '1 Im potldh <|mcifies the boundaries of the land granted, 
but in t the qnintitv of it until it is brought into curtlvatnii.’* It 
Was therefore plam, in tiie opinion of the t’ourl, from this enact- 
inent, that the a')o\e hci g u’ JutKjnl!^)or€r, pott<ilif the rc>pondents 
and their an< es»toi*s ought to have fiiid an incre i'^c ot rent in 
profiortion to the ipiantity, of land bronghl into cultivation, and if 
at the time of tJic meas-:remenl they possessed any land for which 
rent had not hoen pud for 23 Years, they ought to have p lid the 
rent of s ich lands to the appellants, according to the n.Mge of the 
pergunna; that tlie re..t fixed f >r respondents lands by the Col- 
lector at the decciiniif settlement, and sanctioned by the Ibnird of 
Revenue referred onlv to I I caunies, 2 cowries, I brant of the lands 
in pos>ession of re.spondents ; that when the appellants obtained 
a decree annexing the land held by the respondents to their estate, 
and summoned the respondents to make a settlement according to 
the usage of the pergunna ft>r the lands po.ssessed by them, they 
(res.por. dents) did not attend ; whereas thev ought to have gone to 
the appeUants and made a fresh settlement; but as they had not 
done so, the app*llants by the 8lh danse of section 15, regu- 
lation 7, of 1799, ha\e fulT power to measure (he lands possessed 
tiy the respondents, to assess them according to se tion 8, ot regu- 
lation 5, 1812, and to take rent from the respondents according to 
the usage of the pergunna, and if the respondents are dissatisfied 
th^v nul^t gi'C up such land to the apjiellants, who otherwise 
have the power to dispossess them and to let it to others- 3 hat it 
appeared from the /ii-ah Court's decree, which was confirmed by 
the Fir^t Jud^e of the Provincial Court, that the lease of the 
respondents land was in perpetuity, if it he tme that the respon- 
dents talo k is in perpetuity, then by section 29 of regulation 7, 
1799, ^it is exempted from any increase of rent. As however 
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81 rupees, ‘2 anas, 1 giinda, and 1 cowrie, which had been paid for tSiO. 
twenty- three years, was the rent fixed by the Collector for 1 1 can- — — — 
nies, 2 cowries, and 1 kraut of* laii(ioiily, it was but just, if it shouid Khaja Ar- 
be found on measurement that the respondents were in possession 
ofmoretljan the i»bove land, ihat tlie appellants should receixe niaut Kii- 
the rent of such excels of land. For tliese reasons the Zillah and reemoonisa. 
Provincial Coniis decree, dated 22d March 18111, and I4lh April 
1817, were reversed, and a decree passed empoxvering the appellants 
to measuie the litisds possessed by the respondents, eitl^er wiih the chaijyuand 
measurement common in the pergunna, or one af)p nnted by the others. 
Collector of Chiftagonu:; to assess Jrom 1227 B. S., all lanils. ex- 
ceeding 11 caun’cs, 2 cowries and I kra .t, possessed by the res- ’ 
pendents, ac cording ro section 8, regulation 5, of 1812, to grant a 
new lease, and take a corresponding agreement; and in case of 
lefiisal on the part of the respondents, allowing the appellants to 
let the above lands to others. 'I’he respondents were ordered to 
pay the costs of all three Courts. 


ILI.AS 


COCNWITR, (Pauper, Widow of Bussawun Sing, and isjo. 

mother of Rajkom a ii Si so, a minor), Appellant, 

May 24th. 

AGUND RAl, Respondent. 


THIS was a suit instituted bv Mussiimmant Chundermonee, and The hro- 
Bussawnn Sing, 2d of ,)uly 18f)f), against the respondent in the '***‘*‘’® 
Zillah Couit of S.irun, to ift^’over possession of inoiizA Hookam in ■ 

pergunna BaI. Suit Ixid at 1,200 rupees annual produre. the irrand- 

T he plaint se t foith that the above mouza, consisting of 400 s’on of a 
beegas of lai d, was the ancestral property of Nnnda Rai, w ho 
died leaxing txvo sons, xiz. M< hnkkuni Hai and ^^^hen llai, the 
latler of whom was the grandfather of the plaintiff’s husband according 
Soodec Rai, and ntRummun Rn,the father of the plaintiff IJus- to the Hiu- 
sawiinSing; IMohnkknm and Bishen obi dried possession of tlie 
property, and xvere succeeded at their death by their widows; that 
the defendant (Agund Rai) who was rnohhtnr on the part of Mohuk- there 
kiim Hai’s widow', took forcible possession of the whole property should be 
on her death : that when isoodee and Rummun Rai presented a 
petition for the recoverv of one half of the estate, which belonged 
to them as the heirs of Bishen Rai; and to obtain the moiety of . 
IVIohukkuni Rai*s widoxx^ they xvere referred to a suit? that there- 
fore they noxv sued as the heirs of Bishen Kai, and of the widow of 
Mohukkum Rai. 

'fhe following is a sketch of the family in this case : — 

NUNDA RAI, 


Bishen Rni, Mohukkuin Rsi, 

I widow died childless. 

A daughter, married to Seviik Rai, 

Rummun Rui, Soodee Hai, widow, plaintiff, 

I 

Buiiawuii Sing, plaintiff, Bias Coouxviir, appellant. 

Rajkoomar Sing, appellant. 
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1820. T^e defendant stated in reply, that the rnoiiza in dispute wat 

the property of Hamchunder Rai, who died after having put his 

JliAS Coon- relation Nnnda Rai into possession thereof. Nunda Rai was suc- 
wiir, ij. a- needed hy his sons Bishen Rai and Mohukkum Rai, and on their 
guuU R^^i. their widows obtained and kept possession till 1 192 F. S. 

In 1193 F. S., in consequence of a disagreement between the 
widows, L)eo Coonwur, widow of Mohukkum Rai, demanded the 
separation of lier moiety from the share of Bishen Rai’s widow, 
and on the 15lh of Chcyt 1194 F. S. appointed him (the defendant) 
her agent, and subseqaently executed a deed in his favour appoint- 
iug.him her sole heir. 'Ihe defendant accordingly in 1195 F. S., 
• on the part of Miissurnniaut Deo Coonwnr, sued the widow of Bishen 
Rai, and obtained a decree for a half of the above mouza, atid 
Deo Coonwur in consequence got possession Of it; that in the year 
JI97 F. S., the plaiiilitt‘’s ancest«)rs sold tlieir half share in the 
mou/a to another person, from whom it was purchased iti 1197 
F. S for2‘2() rup cs by Doo (Coonwur, who theretipon made over the 
whole mon/.dto Jjim (the dereiiddiit)in for 50 1 rupees, 

from which time he his been in undisturbed possession ; that after- 
wards when SoodeJ and l{ijmmun Rai sued the widow of Moh ik- 
kum Rai, and the defendant, under the name of Fliiunonnn Smg, 
laying claim to the entire mouza in dispute, their suit was dismiss- 
ed ; and that the present suit was contrary to the ic;,iildtions; not 
having been preferied tul^ftera lapse of more than IS yens from 
the time that Sood.e and Rummuii R li sold their moiety of the 
property. 

On the ISthof December 1807, the Zilluh .Judge dismissed the 
suit with costs, on the grounds thil^the plainlitts hid sold their 
half share of the mouza in dispute to Debee Rai, from whom it had 
been p'Mcliased by Miissinnmaut Deo Coonwur, v\lif) had trans- 
ferred it in hihha-hil-iwuz to the delendant, together with the 
moietv she enjoyed in her own right 

bussawun ^illg after the death of Mussummaut Chundermonee, 
appealed to the Patna Bro\incial Court, which t^oufirmed the Zillah 
decree, and dismissed the appeal with costs on the ‘23d of May 1814. 

Bussawun sing presented a petition for a special appeil as a 
pauper to this Court, which was granted, and he was succeeded on 
his death by his widow and son tlie present appellants. The case 
came to a liearing before tlie First and Fourth .ludgesof this Court 
(J. Fendall and S. T. Goad) on the 17ih of April 1820, when the 
pleadings ha\ing been perused, it being deemed advisable to ascer- 
tain in the* first instance whether the appellants h id any right of 
inheritance to the property left by Mohukkum Kai or Nunda Rai, 
the case w’as re'ered for the opinion of the pundits, and the follow- 
ing was the opinion contained in their vijuvusfJta submitted in 
reply to the question of the Court. 'Ihe property of Mohukkum 
Rai cannot descend by inheritance to the w idow and minor son of 
Bussawun Sing the son of Rummun, because the law no where 
recognizes the brother s daughter’s son as heir, nor would the 
claimant be entitled to succeed to Nunda Rai’s or Bishen Rai’s 
estate, even if there were no other heirs, because the law no where 
recognizes the grand»oti of a daughter's son as heir. Soodee R.ai 
and Rummun Rai are not the Sapindas Sagotrai of Nunda Rai 
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or Mohukkum Rai. They are Sapindas («) but not Sagctras, 

Lawyers have divided Sapindas into two descriptions ; first by — ■ 

affinity, and secondly by funeral oblation. The first sort includes HiHs Coon- 
the descendants of a peison to the seventh j^eneration, lo uhich w”**! A- 
stage the strent^th of consanguinity extends. As this strengih of 
consanguinity existed in the parent of the mother of Kuniniun 
Rai and Soodee Kai, they are Sapindas of Nunda Rai. The 
second description of Sapindas are those who are connected by 
funeral oblations, and Soodhee Rat and Ruinnnin Rai a^e Sapindas 
in this way also of Nunda Rai; as they offer the funeral cake to 
their maternal grandfather, in which Nunda Rai participates ; but 
Mohukkum R.ii stands in the same relation as Bishen Rai to ^ 

Nunda Rai, nnd consequently to Soodee Rai and Rummun Rai. 

The latter tlierefore are Sapindas to Mohukkum. I’hough they 
are Sapindas, however, they are not Sagotras (that is to say, of the 
same lineniie) and consequently cannot iidierit. '1 he authorities 
for this opinion are contained iii the Mitakshura^ Purasura Madhu- 
rUj Mnduna Parijata^ Nirnyu Sindhoo, and other legal woiks 
current in Benares. 

Authority Yajnywnlcyn \ a wife, daughters, both pa-ents, 
brothers, their sons, kinsmen si)runi» from the ^^lme^ original stock, 
distant kindred, a pupil, and a h liow stiident in theolouy. 

Autlicnity ‘2. — In the Purasura Madhuva a Snpinda is tiiiis 
defined : those aie Sapindas who are connected by the lie ftf 
consanguinity, for instance, a father and son aie Sapindas to each 
other, and the body of tlie father is perpetuated in the son without 
any intervention ; so also tlie sou is by the medium of his father 
a 5flr/)iwc?a of his paternal grandfather and paternal greatgrand- 
father ; so ulj*o the son by the medium of Ids maternal grand- 
father is a Sapinda of his niaiernal aunt and uncle, and by the 
medium of his paternal graiidfatln r he becomes a of his 

pateiridl aunt and uncle ; husband and wife also are reciprocally 
SapindaSy being ccyuiected by the same ofF^pring. The wives of 
several biotlieis are also Sapindas to each dtlitM-, as their respective 
husbands with whom they are connected by tlie same offspring 
sprung from the same stuck. The relation of a Snpinda exists 
whenever the same lineage or consanguiidty is found to exist. 

Authority J. — The definition n Sapinda, as contained in the 
Nirnya Sindhoo, is the following: those are Sapindas helw ten 

whom exist a leciprocity of giving or receiving funeral oblations, 

• * • 

(a) This (Ipscrlption of persons arc not considered as Sapindnx generally, but 
only by Mncihuvarh/trjya in bis roiiimentary on the Purrfmra Madhuva^ a trea- 
tise current in Benares It is iiniversally admitted, however, tliar they are not 
Hapindas for the purpose of inheritance, anti that they do not rank even among 
the must remote desciiption of heirs, as in the following text of Baudhayana, 

CoUbrookts Digesty The paternal great grandfather and grandfather, the fa- 
ther, the man himself, his uterine brother by a woman of equal class- with 
the father, his son, his son's son, and the son of that grandson ; ail these par- 
taking of undivided oblations, sages pronounce Sapindas or near kinsmen allied 
by funeral rakes; those who share divided oblations, they call Saculyas or 
distant kinsmen allied l.y family ; male issue by males being left, the esiatc of 
the father surely must go to them ; on failure of Sapindas, Ihe spiritual teacher, 
the pupil, or the priest usually employed at sacrifices, shall take the estate ; 
on failure of them, the king. 
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1820. The fourth person and the rest share the remains of ihe oblation 

wiped off* with Cnsa grass; the father and the rest share the 

Ilias Coon- fuiier*il cake ; the seventh perso/i is the jiiviT of oblation ; the rela- 
'*undliaf SapindaSt or men ouiinected by the funeral cake, extends 

• therefore to the seventh person, or sixth degree of ascent or des- 

cent, It should not be supposed that an uncle or nephew are not 
reciprocally Sapindas, as lie who shares in the oblation offered' 
by the uncle sliares also in that ofFned by the nephew. In 
short, if any one of those who participate in tlie fuiv r.il oblation 
offered by one individual be also the presenter of a funeral obla- 
iioi) to one of his copuriicipatprs, then the wh.ole number become 
• Sapindas to each other. 

It appearing from the above opinion, that the claimaiils, althoiiLih 
relations of and connected by the fnneial cake with the deceased 
, proprietors, diti not stand in such a relation to them as coiifer- 

led a title to take the heritage ; and it appearing therefore of no 
• consequence to the issue of liie pro.sent case whetlier tlie transfer 
to the respondent was valid or otherwise, the decrees of the 
Courts below were affirmed, and the af>peal dismissed with costs. 


1820. . RANrE.SOOMITRA, Appellant, 

versus 

July 2fith. RA^IGUNGA MANIK, Respondent. 

Acconting THIS case was summarily decid^fl by the Sudder Dewanny 
ajipeal on the 24th of March 1815. 1’tie evidence 
in certain adduced and the proceedings gone ilnongh on that occasion 
mountain- have already been reported and published {a). In that case there 
ous estates were three afipellants, namely, Uijun Manic Tlu»k< or, Sumbhoo 
tlic^miinfi^ Chiiud Thakoor, and the present appellant (Soomitra.) On the 
rv rule.s of summary decision being passed by tliis Court, •they were of course 
inheritance each at liberty to institute regular suits, which they did iu the 
do notpre- Provincial Court separately. Judgment had been given against 
the lmSvi- hut he had not appealed. The suit of .sumbhoo 

ofthefami- Chund was still pendiny: in ilie Court below, and that of Soomitra 
ly desif^na- had been d'lsmissed. from which decision she preferred the 
ted present appeal. 'Ihe triennial amount of the assessment on 

lihn^tlie”in t?i^tate for which she sued was 419,028 rupees. Her plaint 

dividual forth little more than had been advanced in the .sunijnary 

called suit ; namely, that on the death of her husband Hajah Doorga 
rn Thiiknhr Muriee, as there existed no person who hud been appointed to 
the olHce of she, as his widow, w'as entitled to succeed to 

and^utlc^of raj and zeinindaree, notwithstanding which, the Collector 

Kaja. had f selected Ranigunga Manik for the office, who merely held 

the title of Burra Thakoor^ and who had in fact disqualified him- 
self from the succe>sion by having assumed tbe title and estate 
on a former occasion, when he was «8jected on proof that another 
held a superior /atle ; liamgunga having been ejected by order 


{a) See the 1st case of printed reports for 1815. 
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f>f the Court of Sudder Dewanny Adawliit on the 24th of Iflaroh 1820. 

1809, on a suit brought against him by the late Rajah Dool*ga 
Munee, husband of the appelfant (a). The defendant con- Ran**! Soo- 
tended in reply, that he had been rightfully appointed ; it being 
the invariable usage of the family that the Burra Tkakoor shall 
succeed in default of the Johrajy and with respect to the former 
suit between himself and the late Rajah, it was urged, with some 
reason, on his behalf, that this formed the strongest possible 
presumption in his favour, as the fart of his haviag been at 
variance with the late Rajah would naturally have induced the 
latter to supplant him by appointifhg a Jobraj^ if he had lifben 
competent to nominate any other individual than the Burra 
Thakoor. To this plea the Second Judge of the Dacca Provin- 
cUl Court in his decree, dated the 18th of September 1808, 
seemed to attach considerable weight, as the enmity of the par- 
ties to each other had been established; and deeming the family 
usage to be fully proved, as alleged by the defendant, he dis- 
missed the suit. 

On appeal to the Sudder Dewanny Adawliit, the cause came to 
a hearing, on the 26th of July 1820, before the Officiating Judge 
(('ourtfiey Smith), who, concurring generally in the opinion ex- 
pressed by the Judge of the Dacca Court, atfiriiied his decree and 
dismissea the appeal with costs {b). 


SOHAWUN LAL and MUHINDRANARAIN (Heirs of 1820. 

Bukhtawuk Singh), Appellants, 

versus July 26tb. 

UJAIB llAl, Respondent. 

THIS action was^ instituted in the Patna Provincial Court on Tlic Sudder 
the 1st of Alarch 1814, by Ujaib Rai, in f9rmd pauperis^ against 
Bukhtawiir Singh, Bideshee Tewaree, and Janoo Noorbaf, to re- ha\Tnir*de- 
cover possession of mouza 7'ekhra in zillah Sanin; the annual ruled that 
produce of which was estimated at 788 rupees, as well as to recover <l'*ress 
the mesne prohts enjoyed by the defendants from the year 1210 *'7 

B. S. to the year 1220 B. S., which were computed at .5,225 rupees. hetlveen^ A! 

It was admitted by the piaintifT in this case, that his unde Jiad and B. it is 
made a conditional sale of the estate in question to the deVen- not compe- 
dant Rukhtawur Singh, from whom the two other defendants 
derived their tenure ; but it was contended, at the same time, that lou^tn gh’e 

judgment 

(a) This case has been reported and published as the second case of 1809. In lavuur of 

(ft) This custom, by which the succrssion to landed estates invariably de- V' 
volves on a eirij^le heir, without n division of the property, has been recop:nlked 
and declared legal by regulatiun lU, 1800, A formal enactment was not f. “ ? - 
perhaps necessary as far as the Hindoo law is concerned, that law itself provid- n* 

ing for exceptions to its general ruly, and declaring that particular customs ®ncii p ea. 
shall supersede general laws. “ A oecision must not he made solely by hav- 
ing recourse to the letter of written codes ; since if no dtcision were uiada 
accord mg to the reason of the law (or according to immemorial usage, for the 
word y//c/i admits both senses) there might be a failure of justice."— Co^ftreo^e*# 

Vijrcsi of Hindoo Law, vol, 2, page 128. 

VOL. 111. 


a 



42 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1820. the ttansaction wns not voluntary, the sale having been extorted 

— by‘ duress, and that, independently of this tact, his uncle had no 

Soliamiin power to, dispose ot lands ot which he was not sole and exclllsi^e 

Laliind^ proprietT; that the plaintiff* himself being contined in jail for 

del)t was not able to manage the affairs of the estate, when it 
Lj.ubitai. granted ifi farm to the defend int, Hnkhtawiir Singh, but 

that he itlie plaintiff*) continued to enjoy the malikana or pro- 
prietiry dues, until the year 1‘209 B. S., when he was dispos- 
sessed alt(igether by the said defendant; and that he was about 
to bring an action for the recovery of bis rights, when he was 
forti'it.illed l)y one Jynarain Rai, a joint proprietor of the estate; 
th.it judgniei t was gi\en against this claimant in the Zillah Court, 
for him 1(1 the Provincial Court, and nltimiitely against him in the 
8ndder Dewanny Adawlut. In reply, it was alleged by the defen- 
dant, that the conditional sale by the plaintiff's uncle was volunt^rv, 
and il.it no duress li id been exercised ; that consistently witli tlie 
cnstom of the country and the family usage, that mdividiial was 
fully authorized tt> dispose of the lands, and that the conditional 
sale had si'ice become absolute. 

Ilie Chief .Judge of the Patna Provincial Court considering 
it proved from the evidence adduced in the case that, indepen- 
dently of the fact that the uncle of the plain tiff’ h id no authority 
to sell, the sale was not volur tarv, and was extoitcd hy duress, 
gave judgment for th« plaintiff' with mst^, leaung liide^liee 
'I'ewaree and Janoo Noorbaf, who held under F^ukljtawnr Smgh, 
to sue that individual for any sum they might have paid him in 
^ consideration ot tJieir tenure. ^ 

Biikhtawur Singh being dissatisfied w’ith this decision, appealed 
to the Sndder Dewannv.Adawlnt, and dying shortly atterwaids, 
was succeeded by his heirs the pre>ent appeilant>. 'I he cause 
came to a lieiriug before the Offici iting .iudge (Conrtuey Smith) 
on the I5tli (if July I8i0. On reference to the de lee of this 
Court, in llie cause above alluded to (Jynarain Uai vcisus Bnkbta- 
wur Singh) which w'tis decided on the OllTof Novemher 1809, 
it appeared that no permission was granted to institute a new 
suit for the recovery of the rnouza in question ; on the contrary, 
that one of the reasons assigned for dismissiiig the suit of that 
clainiant, was the fact of Ujaib Rai’s not having put in any 
claim lip to the date of the decision. 'I he Officiuiing Judge 
therefore observed that, as in the former suit the silence of Ujaib 
Rai up to the vear 1809 was considered sufbeient to invalidate 
the claim of the former respondent, and to e.stablish the claim 
of ’the former appellant, so his silence up to the year 1814 must 
a fortiori be held to operate against ]iis present claim 'I he 
plea of intermediate possession was regarded as wholly unworthy 
of credit. As to the point of (he alleged dure.ss, he observed 
that, being as it were a res jufheata^ the (’onrt below were not 
competent to entertain such a pica. 'I he dismissal of Jynarain's 
suit in the Zillah Court in the year 1803 was founded on the 
disproof of this allegation, and ^although the zillah decree had 
been reversed *by the Patna Provincial Couit, yet the latter de- 
cision had been itself reversed on appeal by the Sudder Dewanny 
Adawlut, in the decree of which Court it was distinctly stated 
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Ihat the plea of duress was unfounded and disproved. The Fourth 
Judge (S. T. Goad) fully coinciding in the opinion expre^^sed 
by the (Mficiatiug Judge, the decree of the Fatna Provincial Court 
was reversed on the 2()th of July 1820, and costs *of both 
Courts made payable by respondent. 


KISHENDAS, Appellant, 1820. 

versus^ 

DIRGPAL SINGH, Respondent. -JuiySist. 

THIS action was instituted bv Dirgpal Singh in the Provincial A, having 
Court of Patna, on the 20th of July 1810, against Kishendas, and io,4)00 
the widow of Rajah Jeswunt Siugh, to recover the sum of 
ruf)ees, principal and interest of money lent. The case as stated i.iniJiT to B. 
in the plaint was as follows : nm] after- 

In the ye ir 1214 B. S., the widow of Jeswunt Siugh borrowed 
the sum of 10,000 rupees Irom Kishendas, and as security for the [; 
repiyment thereof assigned to him in mortgage the talook of onarifl'rree- 
Kunjhonree and seventy other mouzas. the usufruct to be eujoved incut that 
by lam for the term ol seven years, she besides executed to him 
a bond for the amount, and invested him M'lth full power to collect the anmial 
the rents and reili/e the profits of the mortgasjed estate. Subse- profits of 
quently Kishendas burrowed from the plaiutirf the sum of o, 000 the mon- 
rupees, on a promise to pay him half the sum named in the bond, 
and to m.ike over to him h:flf the pr Jits that might be realized ^,vo*n'to*C. 
from the est ite ; and having executed an agreement to that eHect, h< scemiry, 
made over to him for his satisfaction tlie bond he had received tlie custody 
from the widow of Jeswunt Singh. 'I'he period specified in the 
bond had expired, and tlie plaintiff had not received a single riipcj 
in liquidation of the debt due to him. 'I'he defendant, Kishendas, e<l the do- 
replied, by stiting tlfat the plaintiff had volwi.t irily and of his own cumcni'? 
accord undeitikeii the risk of the speculation, avid tliat as the 
money had not been realized from the widow of Je>wnnt Singh, 
he, the defend lilt, was not answerable, 'fhe widow of Jesv\ unt culloctious, 
Singh pleaded that she had no concern with the plaintiff, and that Iwld ihAt 
the debt winch she bad contracted to the other defendant hadM'****® 
been liquidated from the profits of the mortgaged estite. tl-Hnsactiott 

On the 28th of April 1817, the Second Judge of jhe Patin between A. 
Court gave judgment to the following effect: 'I’he defendant, ««<l C. the 
Kishendas, admits that he borrowed from the plaintiff the sum of f®'**”*^** 
5,000 rupees on the terms alleged by the }»laintiff. As for the iabie^*<^the 
debt which the widow of Jeswunt Singh contracted to him, it latter, 
appears clear that he was satisfied w.lh the security which she without re- 
furnished to him, and to that alone was he authorized to look •for ^ < 

payment. From the evidence of the witnesses, it is presumable 
that he actually did re(*eive more from the profits of the mortgaged iiMrtgaged 
estate than the sum advanced *by him; otherwise he would un- «staie. 
doubtedly have taken steps to bring the estate to sraie, in the event 
of the debt not being liquidated by the profits received, before the 
expiration of the term named in the deed of mortgage. On these 
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gron«ds he adjudged the sum claimed by the plaintiff to be paid 
by the ileleiidant, Kishendas, with interest and costs of suit 

On appeal to the Coint of Sudder Dewanny Adawlut by Kishen- 
das a‘^aiii>t this de(‘i.sion, it was afhnned by the Officiating Judge 
(roiianev Smith) on the dOthof Ji.lv 1820, on the following grounds? 
'I he proceedings do not shew that there was any transaction what- 
soever between Dirgpal Singh and the widow of Jeswiint Singh ; 
although in the agreement executed by Kishendasto l)irgp.'il it cer- 
tainly IS nie.i.tioncd that the debt^liie by the former to the latter is to 
be licpiid.u'ed bv tlie profits, if any, realized from the mortgaged 
estate, yet it is no where stipijated that, in the event of there being 
no profits forthccniing, Kishendas was to be exonerated from the 
debt whkh he had incurred. Besides, it appears that of all the 
securities made over by the w'idow of Jeswunt ^ingh to Kishendas, 
the onlv one which he delivered to the custody of Dirgpal was 
the bond. The other documents, from which alone the power of 
le\ying rents and realizing profits could be derived, he retained in 
his Own p()s>C'Sion. It matters nothing whether Kishendas did 
or did not realize his debt from the estite mortgaged to him by 
tlie wid )iv nf Jeswunt Smgh Me had to look to her alone, but 
Dirgoul had nothing to do with her, his concern was with Kish- 
end is onlv. The Oiliciating Judge observed tlut Kishendas was at 
libeitv to sue the widow of Je^w^lnt Singh for the recovery of the 
ckibt alleged to be d. e. measure which he could not beheld to 
be precluded from adf'pting by the ini'idenial mention in the 
decree of the Provincial C’oiirt, that the amount of it must have 
been leili/ed. The costs in both Courts weie made payable by the 
appellant. • 


]\>EER UBDOOL KUREEM, Appellant, 
versus 

FUKHHOONISA BEGUM, Respondent. 

THIS was an action instit ited in the Patna Provincial Court 
by tukhroonisa Itegiirn, in formd paupens^ against IVleer Ubdool 
Kur^erii. lor the recovery of oonsiderat>le property real and per- 
sonal. 'I'lie total ainonnt of the claim was 62,509 rupees. 1 he plaint 
set forth that Miidaroollah, the original proprietor, died in the 
year 12I2F S , having a short time previous to his death, m.ade 
his property into sixteen portion'^*, of which he gave twelve to his 
wile Ladlee Begum, two to the defendant, and two to iMeer Ubdool 
Kuseem his brother ; that in the year 1215, Ladlee Begum caused 
the plaintiff to lie united in marriage with her grandson Meer 
.lewun, who died in the following year; and that Ladlee Begnm 
herself died io the year 1'JI7, having previously made an oral gift 
to the plaintiff •f her entire property, in the pre.sence of several 
persons, and having desired the defendant to reduce to writing her 
Will to that effect; that the defendant omitted to do so, and had 
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nvrongfully usurped the whole property left by. the deceased Be- 1820 . 
gum. " 

The defendant in reply, stited that MudarooIIah had not given monthly 
to his wife Ladlee Begum twelve portions of his propeHy abso- " 
lately; thit he certainly had conveyed to her eight portums as a ihed^fen- . 
free gift ; but that four out of the twelve portions were expressly danu, no 
reserved iu the deed of transfer, and directed to be appropriated 
to the maintenance of certiin endowments and other 
purposes ; that the widow Ladlee Begum had transferred to him i,y 
(the defend inti the whole twelve shares to be held on the same Order for 
terms ; and ihat, in p(dnt of fact, U^e present suit was instituted 
maliciously at the in?tigation of the plaintUrs relations, she having 
been married to the son of the defendant, and having quarrelled successful 
wiih him regarding the place of her residence, she wishing to party re- 
continne with her own relations, and the defendant being desirous versed* 
that she shnuld take up her abode in his dwelling. 

The original deed of transfer executed by MudarooIIah having 
been filed in Court by the defendant, it being on the part of the 
plainlifi' admitted to be authentic and genuine, and containing, 
as stated by the defendant, a provision that four out of the twelve 
portions of the property conveyed to Ladlee Begum should be 
appropriated to leligions purposes, which disposition, as appeared 
from the<»pini<)n the law officer (n), could not be altered lay the 
widow ; the Second .lodge of the Patna Court deemed this circutn- 
staiice alone sufii< ient to invalidate the claim of the plaintiff, who 
hud asserted her ri^hl to the whole twelve portions. He therefore 
dismissed the claim, but under the circumstances of the case, 
directed that the defeadaifl should pay the plaintiff a monthly 
allowance of tw'eutv-five rupees as mniiitenance, on the ground of 
her being the w idow of the grandson o*f Ladlee Begum, and of the 
son of the defeiidunt. Costs of suit were likewise made payable 
by the defendant 

Meer Ubdool Knreem beinof dissatisfied with the above decision 
appealed to the ^JouI■t of Sudder Dewannv Adawlnt. Ihe 
Offi< iatiiig .Judge (Courtney Smith), before whom the Ccuuse came 
in appeal, < bserved, that the Second Judge of the Patna Court, 
not withstanding the fact of his having dismis.sed the claim as 
groundless, on the opinion of his law officer, had nevettheless 
awaided a inonthiy stipend to the claimant, and had moreover made 
the appellant unsweiabie for all costs of suit. He was of opinion, 
that the decision of the Court below, except in so far ^s regarded 
the dismissal of the claim, should be reversed; as judgment had 
been given for that which was never claimed, and it was mani- 
festly contrary to the spirit and intent of the regulations, that the 
successful paitv should be subjected to the costs of suit. He 
therefuie ordered (subject to the concurrence of another Judge) 

• 

fa) Ft is a wril known maxim of ^foollllmmlldan law, that to render a gift valid 
Uia iieceMSHi-y tiiat the aiihjoci of it he defined, and distinct and separated from 
all otlier property not inTended lo be conveyed, or which cannot lawfully be 
conveyed hy gift. In this en.^e The property reserved for religions purposes 
could not legiillv have been transferred by gift. Conseqeeiitiy, the gift of the 
eight portions, even supposing it to have been established in fact, could not have 
been upheld in law, as they were transferred sioiultaneously with the four por- 
tioos, the transfer of which was illegal. 
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1820. that w) much of the decree of the Court l)elow as awarded a 

monthly allowance to the respondent, and made costs payable 

Moer Ub- by the appellant, be reversed; tJiat the costs of suit be declared 
doolKii- pavable ilv ihe respondent; bi.t that she being a pauper, half the 
a^*'Ount of fees of the appellant’s vakeel be in the meantime dis- 
nisuBe.- charged by him agreeably to section ‘i5, regulation 27, 1814; and 
in this opinion being joined by the Fourth Judge (S. T. Goad) on 
the 2d of August 1820, a dual decree was passed to the above edect. 


T 


1820. RAJ.All DEEDAR HOOSEIN, Appellant, 

r versus 

jjI,^ RAXEE ZUIiOORUOMSA, Respondent. 

The clai- THE parties in this were the same as those in the printed case 
mantstoa No. 7, of 1822 Some part i»f the e.state of which Mii.ssuininant 
Ziihoorooiiisa h.id obtained pos.-session was rent free, and tor tins 
poitKMi Deedar lloo'Ciii sued in the [Provincial Court, e>tiinating 
eighteen \ears at 6,‘bKi r«i[)ees. '1 he claim too rested on the s tine 
foundatiDij, natnelv, tne will of Fiikhioodeen Hoosein, the agree- 
ment of Akber Hoosein, ai;d the imiiiemonal usage of the family. 


Woosh I- 
niaiiu's 
properly 
beinir tliri* 
widows, 
three 


a mother* rejected by the Provincial Couit for the same reasons as 

were stated la the former decree. 


and a hro 
tiiei, the 
property 
should he 
made into 
72 pans, 
of whirli 


'I he case being brought l>v appeal before the Sudder Dewanny 
Aduwlut, tlie Fomtli Judge (S T. CJoftd) was of opinion that the 
decree o' the C<ni!t riehnv slionid be allirined. Tne Ofliciating Judge 
(C, Sniithi hovte\er ob.seivcd that there was an omission iii the 
decree ()t ihe Couit belnw, winch nad not been supplied bv the 
shonhlgci Jndge, and that it tlierefore required amenchiienl. The 

9, the lands for w Inch tlie pie>eiit ( I lim w i> Inoiight, it appeared, 

daiitfhrors weie not ance.sti il [uoi^itv, but had been pii?cha.>cd by Ak*»er 
and Ihiids. He was of opinion, therebne, thut 

tile hioth'^r appellant was not entitled lo the prooeitv, not from any 
3, aiiiioiie failure on his part t<» prove the existen- e of the family usage, 
ofthe which he h id pie ided, hut Iroiii the fad that such usige could 
d^dn**l)e** apoly to the landNiii dispute. On whatever ground, he observed, 
forefhedis- tdaim ol the appeilanl might be disiins^^ed, U became ne'-essary 
tribntion* to pr6\ide to whom tne rent free lands should belong, and the 
tbeestHie Fourth Judge had not expressed his opinion that they belonged of 
inadc\nto« respondent, but inereiy his concurrence as to the 

2”lC parts!* appellant's claim. As the iafid^ in (piesti'xi were 

and the acquired by Akher Hoosein alone, the Officiating Judge recorded 
Bharea of his opinion that it should be distributed among his hens acc.iidiug 
SllimLta of inheritance; and being J-aned in this 

(except the (Aiief Judge (Sir J. E. Colebrooke) a decree was 

two stop- passed awarding to the surviving heirs the following shares, to 
moiberK) which, from the fut wo. delivered by<he law officers in the case, 
appeared re^)eri\^e\y entitled. The whole rent free landed 
mealed. property was made into two hundred and sixteen shares, of which 
cooiiirun Beebee, the motlier of Akber Hoosein was to have tliiity- 
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six, Zuhooronisa, his wife, and Deedar Hoosein, his brother, 1820 . 
seventeen each, Bechee Goolchnmun and Beehee Doomunee his ' 

other wives, nine each; and Mussammaut bhinkee and Mussura- R^ja Dec* 
maut Hunka his daughters, sixty- four each, (a) 

Rnnetf Zu- . 

’ UuurooaUa* 

(a) The above was the state of the family at the time the final decree was 
passed, as .<iince ilie death uf Akber Hoosein one of his daiisrhters named 
Fyzoonisa had died, \vhl<'h broiitflit the case under the rules for vested in- 
heritances: (ser Pi'htcifiies and Prevetfentn of Mnohiimmudan LMw, pfii;c 27.) 

On the <leaili of Akber Hoosein leaving widows and daughters, and a mother, 
whose shares respectively are an eighth, twO'4hirds and a sixth ; {see Principlei and 
Precedents of Moohumniudjn Law rules 14, 17, ^13,) the property should 
originally have been nuule into twenty- four parts, (i^iV/ rule fiB.) but after the 
mother had taken her sixth oi' four, and the widows had taken their eighth 
or three, there would remain only seventeen to be divided among the three 
daughters, which obviously cannot he done without a fraction, and 3 being prime 
to 17, the rule is {see the third principle «/* distrUmtiun^ 77) that the whole 
niirabiT of heirs who cannot get their shares without a Iraction, which is three, 
be multiplied into the nniiiher of the original division. Thus 24X3=72, which 
should be distributed in this manner: — 


Mother Widow Widow Widow Daiiglitcr Daughter Daughter Brother 
Suoninin, Zuhoor Go(d< Doom- Fyzooiii- Bhinkee, Hniika, Deedar 

i-hili oonisii, chumiin, iineit, sa, Hoosein, 

12. '' respondent, 

3. 1-Slh 3- 16. 2-3dB 16. 3.* 

3. 16. 


but Fyzoonisa having died before any distribution, the estate must be subjected 
to the rule.s of vested inheritaiicef according to which {see rule 97) it must first 
be ascertained into how many shares the estate should be made to satisfy her 
heirs, who appear to he her motlier Sooinriiji, her two sisters Bhinkee and 
Hunka, and her uncle Deedar Hoosein. Here the share of the mother being 
one-sixlli, and of the sisters two thirds, the pro|u>rty should be made into six 
•hares, which in ihe first instance should be distributed as follows : 


Mother • 

Sister 

Sistgr 

Uncle 

Ziihooroonisa, 

Bhinkee, 

Hunka. 

Deedar Hoosein, 




respondent. 

1. 

2. 2-3ds 

2. 

1. 


This number should then he compared with the number of shares to which 
the deceased was entitled at the original distribution, and being found to 
be com posit, or agreeing in 2, that being their common measure, the rule 
is (see 99, ihid.) that the aggregate and individual shares of Jlhe preceding 
distriliiition be multiplied by the measure of the number of shares into which 
it is necessary to make the estate at the subseqiirnt distribution, and that 
the individual shares at the subsequent distribution be multiplied by the measure 
of the number of shares to which ihe deceased was entitled at the preceding 
one. Thus three being the measure of six 72X3=2l6, and 12X3=36, share 
of Soomrun : 3X3=9, share of widows : l6X3=48, share of the two surviving 
daughters, and 3X3=9, share of the mother; and eight being the ineasure 
of sixteen 1X8=8, additional share of Ziihooroonisa, (total 9-f 8=1;^ and 
2X8^16, additional share of each sister, (total 484-16=64) and 1X8=8 the 
share of Deedar Hoosein, (total 9-f-8=l7 ) 

There was a third cause between the same parties for the personal property 
of the deceased Raja Akber Hoosein, which was estimate^} in Ihe plaint at three 
ilakfas and ninety thousand rupees. It was dismissed in the Provincial Court, 
and also in appeal by the Sudder Dewnnny Adawliit; the sum due to the 
widow 00 accuuat of dower being considered as a set off to the claim. 



48 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1820. BALNATH SAHOO and GOPEENATH SAHOO, Appellants, 
•fc— versus 

Aug. 7th. RAJAH BUDDUN MOHUN SINGH and others, Respondents. 

The Courts 1 HE father of the respondents was a zemindar whose estate 
are not was situated in the distrirt of Bhaiigulpore. Finding dilBculty 
Itostrik'eoff in the punctual payment of his rents, he borrowed the sum of 
intiTfston eight thousand and seventeen rupees from the appellants. There 
the ground ^vere other, prcnniary transactions between them, but the res- 
^uiii*^*foi- a" po*^deiit’s father died, having discharged only the sum of one 
if the hundred and thiity-eight rupees of the debt at different times, 
claim be ' After his death the respondents, his sons and successors, paid 
otherwise about tweritv-ti\e rupees, but failing to liquidate any part of the 
cognizable. this action was instituted against them on the 23d of 

^ August 1814, in the Pro\iii< ial Court of Moor-hedabad, to reco- 
ver the sum of 15,871 rupees, being the sum lent, with interest 
to the same amount, deducting the payments made. '1 he res- 
pondents, wlio were defendants in the Court below, denied 
genei'dlly the alleged debt, and objei ted to the exorbitant charge 
of interest. Both these objections, however, were overruled by 
the Judge of tlie Court of Appeal. 'Jhey further pleaded that 
the suit was not cognizable, the cause of action having originated 
twelve years liefore. It appeared in evidence, that the debt was 
cdntracted in the veir 1790, but that within twelve years prior 
to the institution of the suit the demand hud been admitted ; 
and the decree of the Provincial Court recited that the same 
rule (sei tion 14, regulation 3, 1793),gw’hi( h prohibited the trying 
any suit vvliatever against any person, or persons, if the cause of 
action shall have arisen twelve years before the suit shall have 
been commenced on account gf it, excepts the case in \vhi(h 
the complainant can show by ^ear and positive proof tliat be 
had demanded the money or matter in cpiestion, and that the 
defendants had admitted the truth of the demand or promised 
to pay the monev. Tlitf Judge of the Provincial Coiiit therefore 
adjudged the payment of the principal claimed, but did not 
award anv interest, assigning as a reason the long period which 
the plaintiff had permitted to elapse without having prosecuted 
his claim in a court of justice. 

The appellants being dissatisfied with this judgment preferred 
an appeal to the Sudder Dewanny Adavvlut to lecover the re- 
mainder of, the claim on account of interest to the amount of 
7,854 rupees. The Officiating Judge (C. Smith) befi^e whom 
, the case first came in appeal, observed, that there was nntliing 
in the regulations to warrant a refusal to award interest where it 
may have been expressly stipulated, as in the present case, on the 
ground that the claimant had suffered a long period to elapse 
befof^ he instituted his claim. He therefore recorded his opinion 
that the interest claimed should be awarded, and that the decree 
of the Provincial Court should be amended to that effect. The 
Fourth Judge (S. T. Goad) Iiaviiig concurred in the above opinion, 
a final decree wa# passed accordingly. The costs of both Court! 
were made payable by the respondents. 
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MOULOVEE SYUD ASHRUF ALI, Appellant, * 

versus 

MIRZA QASIM and uthers, Respondents. « 

Moulovee Syud Asiiuuf instituted this action in the Patna 
Provincial Court on the 1st of Aptii 1814, for the proprie- 
tary right to certaiti altumgha mehals, situated in pergunna Nou- 
butpoor Bulia, against the respondents and Mirza Moohummud 
Nubee, Mii>suinmaut Hooseinee Khanum, and Mussiiminaut 
Aijuiniind Kljaiiuiii. The clai:ii was laid at 7,315 rupees. The 
plaint set forth, that the lauds in etiiestion were the property*of 
Imamee Begum, who died leaving her husband Mirza Moohnni- 
innd Bakir, three sous, Muza iVloohuiiiniud Kazim, Mirza Moohum- 
mnd Qasiin, and Alir/a Moohummud Nubee, and one daughter, 
Houseinee Khanum, her surviving. Subsequently, Moohummud 
Kazim died, and his father Moohummud Bakir became his heir, 
and he and Moohummud Qasim acting on their own behalf, and 
also as guardians to the minors, Moobumtmid Nubee and lioosei- 
nee Khaiium,sold the estate to the plaintiff'. The fiiice stipulated 
was 5,501 rupees. Earnest money to the amount of 501 rupees was 
immediately given, and afterwards, on the sum of 2,001 rupees 
being advanc ed in part payment, the deed of sale was made out an^ 
delivered to the plaiutitf, but various frivolous excuses were made 
when measures were about to he taken fur its authentication. The 
defendants had since fraudulently set up Arjumund Khanum as a 
joint proprietor of the estate, and guardian of the minors shares, 
and had instigated her to ^ake a complaint of dispossession 
against the pluiiitiff, in consequence of which he had been referred 
to a regular suit to establish his proprietary right. 

Arjumund Khanum appeared to defend the suit on her own 
behalf, and on behalf of the minors. She stated, that imamee 
Begum being disgusted with the conduct of her husband, Moohum- 
mud Bakir, hud majle a nunonpative will, constituting her (Ar- 
jnmuiid Khanum) guardian of her children,* which fact could be 
proved; and that Moohummud Bakir had no power to dispose of 
his childien’s estate, he having, before this transaction originated, 
foimally and in a court of justice renounced the guardianship of it. 
To this the pl iiniitf replied, that a woman was incompetent to the 
office of guardian, and that while the father survived, he was the 
only proper and legal guardian; that on the death of Imapiee 
Khanum, her estate should have been made into twenty-eight 
shares, of which Mo .hummnd Bakir, on her death, was entitled to 
seven as husband, and on the death of Moohummud Kazim to six 
as father, total, thirteen shares ; that he was guardian of the six, 
and three shares, the property of Moohummud Nubee, and Hoo- 
seinee Khanum respectively, and that he had joined with Moohnm- 
mud Qasim, the proprietor of the remaining six shares, in selifng 
the estate, which was in every respect a legal and valid transaction. 
Arjumund Khanum dying at this stage of the proceedings was 
succeeded by Moohummud Qasrm (who had in the meantime come 
of age) who defended the suit for himself, and on behalf of his 
minor brother and sister. The other defendant, Moohummud 
Bakir, did not appear. 

YOL. 111. H 
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It appeared from ihe evidence adduced in the case, that at the 
• time the i-ale rook place, Aloohummud Qasini could not have been 
more than four teen years of a^e, and it also appeared from the 
produfii*)!! of a former decree, that Alirza Aloohuinmnd Bakir was 
in DO wav authorized to exercise the poweis of guardian, and that 
he himse.f hid atisoluiely renounced ail concern over his children's 
piopeny. Ft r ihe^e considerations, on the I8ih of July 1817, the 
t hief Judge uf the Tatna t'ourt dismissed the phintiff’s claim to 
the es?a!e,« hut awarded reiiayifient with interest of the sum 
advanced by him as pi.-ri hnse money to IMoohnmmiid Bakir, to be 
re|>%id hy i^akir alone ; he b^ng declared at lj‘ eity, should he 
hive evoended the sum realized for the benefit of his children, to 
come upon them for reimbursement by the instil iitioii of a fresh 
suit (' 2 ). Ihe costs also were made payable by this defendant. 

On appeal to the Sudder Dewanny Adawlut, the Fourth Judge 
(S. 'I . Goad) seeing no reason to disturb the decision of ilie Court 
beb>w, it was athrmed accordingly. 

'ihe appellant was charged with the costs of appeal. 

fa) It (loos not Rppfnr u liother Mooli n mm iid Bakir had recourse to this mea- 
sire. If he did, it would have been nece.<isary for liim to prove that the debt was 
I Ci'fssarv for the snjiport or ediiCHtioii of the einidren. {.SeerM/etl, pnL^e 69t 
Piinciples and Pretedents of Moohummudan Low) mid for tlie 1 ‘irciims‘tHiires under 
which the sale of lauded pioperly by apuardian is leiral, ste rule 14, pmre 70, ihidm 
l^iat point however did not come into question in the present suit, as Monliiim- 
mud ilakir had cxpres.slv declined the friiardianship of his rhildrcrrs properly, 
and I lie sale uf it therefore by him could not, under any circumstances, have 
beeu legal. 
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RAJAH JYPERKASH SINGH, Appellant, 1820. 

versiU 

BABOO SAHIBZADA SINGH, Respondent. Sepi. 2bth. 

ON the 3d of June HI5, Ryih Jvperkish Singh sued Biboo Th« Court 
Sahibzada Singh in the Patna Proviin^ial Court, to recover the '''“'bier 
sum of -iQ.OOO rupees, alleged to be due from the said defendant 
to phintifT’s father, Raja Bikramgeet. The debt, it was alleged, will not en- 
was iururred in the year 1210 F. S., and an order was made by imco ihc 
the defendant to the amount of llie*debt in favour of the pi.fin- 
tiff’s father, on one Ishreepershad, against wh')m the defe.idant 
had oi»ttined a de red. The defendant simply denied the claim, miscd by 
In support of the i laim the following vouchers were adduced, 1st, A. to |{. if 
an undertaking fro n the defendant s agent agreeing to make an 
as^ignment of the decree obtiined against Ishreepersh id : 2nd, an ^ 

ikrarnama, or written obligati -n, from Sahiozada Singh t^ Bikrara- fortlie for- 
ajeet, reciting, that it had been agreed between tliem, tint, if the merincou- 
latter would become sec inty for the former, he w«)uld pav him 
22,000 rupees, that it had since become unnecessary fnrnisli p[.o,n;j.g 
securitv, but that as Bikrainajeet hid been ready to perform his wim unde 
put of the undertaking he (Sahibzadi Singh) would grant him an b“l »vvit 
assignment for the am mnt, on the deues due by Ishreepershid; 

3rd, assignment from Sah bzada Singh, on Ishreepersh id, i’B ’ ting 
the agreement made t> Uikrimajeet to pay 22,000 rupees, in the pDinise 
event of the latter becoming se mritv, whii h hiving been furnish- “lw«“ 
ed, the ass gnment was gijinted acc rdinglv : 4th. letter from *'*‘‘'‘* 
Ishreepershad t) Jvperkish, >titing that he hid paid t> Bib(^» 

Sahibzidi Singh him.''e!f, amount of the decree adjudged 
agiirist him. Siv witnesses were examined in support of the claim, 
and considerable discreuancy was observable in their testimony; 
three of them alleg iig tint the undertaking was evecnted iii coii- 
sequeuce of the pLiiutjff”.s fiiher hiving couseuled to become 
surety for the derendant; and three others, \hat the promise was 
given in consider itioii of his agreiing to eat with the defendant. 

On thi ground of the above, and other discrepancies, the claim was 
dismissed by the Se cond Judge of the Patna I'onrt 

On appeal bv Rajah Jyperkash Singh to the Sudder Dewanny 
Adawliit, the Fourth Judge (S. T. Goad) after noticing the conHicT- 
ing testimony of the witnes.ses, gave judgment to the folbiwing 
effect: It is admitted by the appellant and all his« witnesses, 
that the securitv tendered by him was never required, as the Snd- 
der Dewanny Adawlut had refused to stay the exe 'ution of the 
decree in the suit out of which it originated. It is clear that the 
sum claimed was promised in consideration of the semirity. and the 
secnritv was never accepted. The appellant’s father therefore 
sustained no detriment, and was put to no iuconveuience in ten- 
dering it It is manifestly a nude pact, an agreement without ft 
consideration, which cannot be enforced by the Court. 

The appeal was dismissed, with costs. 
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1820. ' the COLLECTOR OF BENARES, Appellant, 

1 — versus 

Nov. OOM)^ BAER (Widow), and* KUGHOONATH (Grandson of 

SL'MfiiioojiE Eatuk), Hespondeiits. 


A 1«ASC 

gniiitt'd in 
jicrpcf iiilv 
liy tlie Col* 
loci or of 
Ilewfiie**, 

U'ill 1,0 At 
tllC 

lc«**s death 
devohe on 
his iieiis, if 
it IjHve not 
been coii- 
finned liy 
the)>oaid of 
re\i'iiue or 
govern- 
uieut. 


THIS action was instituted on the 1st of March 1817, in tha 
Benares Froviiicial Court, ny the respoudetits against the Collec- 
tor of Benares, Nuiikoo Fande, Devee Dial Singh, Budlee Ningh and 
Hu main Swi^h, to recover posse&^sion of Beneepore. and two other 
iiionzas, situated in pcrgiiuna Sheopi^re, under an vtimraree 
poHuh, or lease in perpetuilv/ granted in favour of Sumbhoojee Pa- 
tur, the husband of one, and grandfather of the other resjiondeiit : 
the trieiiiiiai amount i^i jumwa was stated at .5,103 rupees. 

The plaint set forth, that the lands in qiieslioii had always been 
in farm until Suinbhoojee applied for a perpetual lease of them* 
agreeing to pay up the sum of 500 rupees balance due from the 
last fanner; that on the 1 8th of March 1805. an order was passed 
by the (>ol lector, that the balance should be received from Siim- 
bhoojee, and a le.ise granted in perf>etiiity ; and Sumbhoojee having 
paid in the balance accordingly, retained possession of the pro- 
peitv, until the year 1814, when he died; upon which the plaintiffs* 
as his heirs, petitioned for a renewal of his lease, which request was 
refu^ed. and the settlement was made with the other defendants, 
claimed as zemindars, but wh > had no right whatever to that 

title. 

For the defendant, it was urged, that the perpetual lease 
granted to Sumbhoojee had never be/>n confirmed by the Board of 
Commissioners, or by Goveinment; that the settlement had been 
made witli him net as zemindar but as farmer, (under the pro- 
vision contained in clause 2, section 18, legulation f>, 1795) whose 
interest ceased on his deuUi. and that the title of Nnnkoo Pande 
and the othei defendant^, as zemindars, having been pioved, the 
settlement had been made with them, under tl|)e orders of Govern- 
ment. • 


On the 20th of July 1818* the Officiating Judge of the Benares 
Court gave judgment nearly in the following terms : It is not at 
all probable that Nnnkoo Pande and the other defendant are the 
rightful propiietois. Had they been so, they would not have re- 
mained silei.t lor such a length of time, but would assuiedly have 
asseitcd their claims. On the death of Sumbhoojee no less than 
thiity-lour.dilferent claimants appe t-ed; and asserted their respec- 
tive rights to the zemii.daiee. and each w'as prepared to siibstan- 
tiale h's allegation by proof. This affords a strong piesiimption 
that the qne^tion as to who is the rightful prnpiietor is iiivoUed in 
consideiable obscurity, ^:u^flbhoojee clearly had a grant in perpe- 
tuity of the lauds now claimed by his heiis. The confiirnation of 
Go\%rnmenl is niii wanting. 'I his sanction is not contemplated in 
tlie second clause of section 18, regulation 6, 1795. It is only re- 
quired where the grant i.s limited in its duration; and the obvious 
reason of the diH'ereuce is that the* leaseholder in perpetuity be- 
comes the proprietor* and stands in the same point of view as an 
auction puuhaser, tr) whom it requiies no special sanction to grant 
a lease ; it being a general lule conhi'med by the authoiities in Eng- 
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land that the proprietors of the soil will be permitted to ho1d*their 1820. 

estates at a fixed assessment for ever ; but as there is no general rule 

prescribed by the same authorities* for cases where the zeipindar or 
rightful proprietor may not exist, in such cases the sanction of the » 
ruling power is unquestionably necessary to the confirmation of a Oomrf Rae» 
settlement. Besides, the words of the clause above quoted do not and Hu- 
require that sanction should be given in case of a perpetuity lease, gl*ooiiaihr 
the words being or otherwise the farm is to be let in perpetuity, 
or for such term as GovernmeiPt may direct.’* 'Jlie plaintifis are 
clearly entitled to recover. A decree was accordingly passed in 
their favour awarding to them, and* their heirs and successors in 
perpetuity, the proprietary right to the lands claimed at the assess- 
ment fixed with Sumbhoojee, and adjudging c6bts and mesne pro- 
fits to be paid by Government. 

On appeil by the Colhctor from the above decision to the Sudder 
Dewanny Adawlut^ the Chief and Fourth Judges(Sir James Edward 
Colebriioke, Bart, and S. T. Goad) gave judgment to the following 
purport; It appears thU Manikchund, the late farmer of the 
moiizis in disp ite died in balance to the amount of 600 rupees, 

W'hen Sumbhoojee, the husband of the respondent, Ooma Baee, 
presented a pettlion to the Collector for a perpctuat lease of the 
lands, agreeing to pay the balance that had accrued upon them. 

He accordingly obtained a lease in perpetuity under the provisions 
of clause 2, section 18, regulation 6, 1795, at an annual rent *of 
1,701 rupees, in consequence of no person coming forward to 
claim as zemindar, and having discharged the former balance, 
he took possession of the lasids, wdiich he retained until his death, 
a period of eight years. A 'ter his death Nunkoo Pande, Devee Dial 
Singh, Bndlee Singh, and Huruam Singh, who were defendants 
in the c’ouit below, and other individuals, preferred a claim to have 
the settlement made with them, as being the proprietors of the 
soil; and the ('ollector, on the ground that the lease granted to 
Sumbhoojee had n^tt received the sanction of the Board of Revenue, 
or of the G(jvernor General in Council, did not think proper to 
continue the settlement with his heirs; and deeming the claims 
advanced by Nunkoo Paiide and the other individuals above 
named to be superior to all others, he concluded a perpetual 
settlement with them at an advanced rate. According to the rule 
contained in danse 2, section 18, regulation 6, 1795, on the death 
of Sumbhoojiie, it would not have been legal to make a settlement 
with any other than the proprietor of the soil, supf)osiiig such 
person to be forthcoming, and admitting that when the lease in per- 
petuity was granted, no person came forward in that capacity, still • 
that lease must have become null and void, if, within the peri( d of 
twelve years fn)m the date of its execution, any person preferred a 
claim of right, and (conformably to the provisions contained in 
clauses, section 3, regulation 1, 1795) substantiated the facf, that 
the original proprietor or his heirs had been in possession at any 
period since ihe 1st of July 1775. The lease to Sumbhoojee was 
never confirmed by the BoarJ of Revenue, or the Governor General 
in Council, nor did those authorities think proper to continue ihe 
•ettlement with his heirs. The reasoning of the Officiating Judge 
of the Patna Court, that under clause 2, lection 18, regulation 6, 
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1820 . 1796, the sanction of the Governor General in roiincil is necessary 

to a lease for a limited period only, and nut to a leise in perpe- 

ThcCollec- tuitv appears t) he incnrre' t ; hn* in the first danse of the abo\e 
torot Be- quoted section, it is laid down, that on the death of the firiiier the 
• Ootii^t Baee Collector is to have recourse in the fir^t instince t • the am ient 
AtiiJ Wi- zemindars of the village, with the sanction of Ike Board of Reve* 
glluouutii. nue. It is oitvions from this provision, that mi perpetual settlement 
can be made without the sanction of the lioird of Itevenne and the 
Governor General in Council. Brides, the Odici iting Judge of t])e 
Cutiit below himself admits that the ^dll( tion of those authorities 
is fevpiisite to a lease for a lintited period, and it >tLnds to reisou 
that such sanction is more essentially necessary in cases of a per- 
petual sett.etnent with a view to the protection of the rights of 
GovernmeMt. As the sen lenient with Sumlihoojee d;d not rece ve 
such siiiction, it c.inn it, aftjr his de ith, avail his heir>. And the 
Collector was ( leirly at iibertv under the f«»nith clause of se^ tion 18, 
regiiLtion f>, 171)5. to make a new settiemect with the individuals 
who came forwaid and est liJished the r proprietirv nglit. 

The de. ree of tlie Court be'ow wa>» reversed for the reasons 
above stated. 'Iheco-ts of appeal were unde payable bv the 
parties respecti\ely, and the (‘c»lie> t«»r was ordered to re iind to the 
heirs of Sumbhuojee the balance of the revenue paid by that 
individual. 


1820. GOPAUL L.^L, and others, Appellants, 

■ vr rsf/s 

Nov. :ath. MUllARAJA PITU.MBER SINGH, Re^poi.dent. 


In n rase of 
mnrtifHire 
With ron- 
ditional 
sale, tlie 
trndtT to 
the morf- 
jraarre of 
the money 
borrowed, 
bv n sfr;in- 
ger to file 
tran^ar- 
tion, ia not 
snffieieiir to 
prevent a 
forei’lo- 
««ure. 


THE facts of this case, as admitted by b( th paities, were in 
substance as follow s : 

In the year 1201, F. S., Pitnmber Singh borrowed 5 OOO rupees 
from Gopanl Lal and the other defendants, ai.d exen ted a deed 
of bt/e bit wuffa^ or mortgage, with conditional sale in their favour, 
of inonza Malawan and 14 < ther villages as secnr.tv for the debt, 
giving them an assignment on the rents as ii>terest un the lodii; the 
coiid^ional sale to become absolute if the sum borv^wed were not 
rep i d wjibin five >ears, SubseipientlY to this transaction, the 
Board of Revenue instructed the Collect- r of F;ehar to sell the 
villages in qne-tion, in satisfact'on of a debt due bv Pitnmber Singh 
to Raj ih iVlitterjeet Singh, on account of a decree passed in his 
favour in the Couit of Sudder Dewanny Adawlut. Itajah Mitterjeet 
Singh, on finding that the villages were clogged with a conditional 
sale, and conserpieutly that they con'd not be brought to sale in 
satisfaction of h(S debt, deposited the .sum lent by the conditional 
purchasers in the Civil t ourt. Nnticp of this deposit was conveyed 
to the conditional purchasers, but they would not receive it, and 
ultimately thev prevailed in preventing the sale of the mortgaged 
lands, and Rajah Mitterjeet Smgh recovered back from the trea- 
•ury Uie sum which he had deposited. 
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Pitiimber Sing sued the conditional purchasers in the Patna ^820. 
Proviiici^il Court to redeem the mortgaged mouzas, and to o) tain — — • 
possession, on the ground of their Slaving refused to receive back Gopanl Lai 
the monev bon owed which was deposited by Rajah 
Si ig, and whit h was tendered t ) them previously to the period 
fixed for the foreclosure of the conditional sale, and liefore such Sing. • 
sale h id become absolute. It was alleged also by the plaintiff, 
that he had subsequent y tendered repayment, which had been 
refused, and that the defendants had enteied into a private agree- 
ment w.th him to re»tiire his lands \vher.e\er he should wish their 
restor itioii. In reply, it was urged •for the defendants, that theT 
fathers h id made the conditional purchase of the lands in dispute 
in their names in the \enr 1203 F. 8., and thi^.t it was stipulated 
in the deed th .t (he sale should become absolute in the event of 
repayment n t baing made within the pe iod of fi\e years ; that 
the sale became alisol >te accordingly, and that their father having 
died ill 1203 F. 8., they succeeded him in posseshion. whnh they 
had ever since retuned, \^ith the sinition of the ('olieettir: and 
couseqnenilv that under clause 3. section 3, legnlatioii 2. of 1805, 
the claim of the plaintiff was not cognizable. The tender of pay- 
ment by the plaintiff', and the execution of a private agreement by 
themselves they positively denied. 

On the 15th of September 1819, the Second .ludge of the Patna 
Provinciil Conit gave jiidgme' t in taunir of the piaintiff', on thef 
ground that it had been proved that before the conditional sale 
became absolute, the amount of the purchase money was depo- 
sited in Couit, a 'd that ihcL conditional fiurihasers refused to 
receive it, notwithstanding iTie fact of their ha\ii'g been duly 
informed of the deposit. He considered ^he case of B\Jnath >Sahoo 
versz/s Vi/eer Sing (reported as No. 26 of causes decided by the 
Sudder Dewanny Adawlut in 1806) to be precisely in point, and that 
the principle of the decision in the one case should guide the 
decision in the other. He therefore ordered the villages to be 
restored to the pos>essioii of the plaintiff,* who was periniited to 
bring a separate suit f r the mesne profits, after deducting the 
principal and interest of the sum received as purchase money. 

On appeal by the defendants to the Court of Sudder Dewanny 
Addwiut from the above decision, the Chief Judge (Sir E. Cole- 
brooke) gave judgment to the following effect : Pitumber Sing's 
claim is not prnpeiiy cognizable under the provisions of clause 3, 
se tioii 3, regulation 2, of 1805, after a period of moi^ than 15 
years has elapsed since the date on which it was stipulated that 
Che conditional sale should become absolute, and the institution 
of the claim on the part of the plaintiff. It is by no means proved 
that the plaintiff ever personally tendered payment. The money 
deposited by Rajah Mitterjeet Sing cannot be held to be the 
money of Pitumber Sing.^ It was not deposited on his account, 
nor intended fur his benefit in any way. It was not deposited with 
a view to save his estate from the conditional sale, but with the 
view of bringing it to an absolute sale by public auction in satis- 
faction of the claims of the depositiii|f party, aAd it was with- 
drawn by him on his realizing the amount of his debt from another 
quarter. The case cited by the. Second Judg% of the Patna Court 
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1820 . as a* precedent, and as having^ been de(‘ided by the Court 

• 1806, is by no means parraliel (a) As ihe transaction between the 

Gopaul Lai pai ties which led to this suit'took place before the enactment of 
and others, i-eaiiiat ion 17, 1806, the mortgage must beheld to be foreclosed 
iaPicuiuber conditional sale absolute ; nor can the estate now be legally 

Slug. * redeemed. 

The Fourth Judge (S. T. Goad) concurring in the above opinion, 
the deoiee of the Court below was reversed, and costs of suit in 
bolhCouLti^ were made payable by the respondent. 


^-820. THE COLLECTOR OF BUNDELKHUND, Appellant, 

versus 

Nov. 30tb. ILACIIEE GEER, Respondent. 

• 

The re- THIS was an action instituted by the respondent, Ilachee Geer, 
of*a rent* Jormd pauperis, in the Benares Provincial Court, against the 
free tenure ^^il^ctoi' of Biindelkhnrid, and three individuals named Futteh, 
tlioiigh Buijoo, and Sirdha Pande, to recover possession of mou/as 
cuithrnied Bulooha and iSuisinda, in pergunna Rahta, eighteen times the 
nliard of produce was estimated at 10,800 rupees. 

Revenue claim, as Stated in the plaint, was to the following effect: 

is not valid The lands in question were granted to plaintiff's ancestor, Mehunt 
without iiie Mohuri Geer, by Hridya Sal and 4nggut Raj, the sons of the 
reeled ^in^* Chuttersul, as a rent-free tenure; since which lime hun- 

aectlonsS dreds of years hai e elapscifl, and during all thut interval every 
and 4, re- mehunt who has successively 61 led the place of the original 
giilaiioiiS, donee, has enjoyed the lands w'ithout paying any revenue Ihesa 
lands are the means of supporting upwards of two hundred indi- 
viduals. Ever since the Company’s rule commenced, the f^rede- 
cessor of the plaintiff',* Muthoora Geer, was allowed to hold the 
lands exempt from assessment, and on his death the plaintiff', 
as the next mehunt^ succeeded him in the enjoyment of the 
property. No sooner, however, had the Collector received infor- 
mation from the telisildar of the death of plaintiffs predecessor, 
than he orderec^the lands to be sequestered to the use of Govern- 
ment, and gave a lease of them to the other defendants, on which 
the plaintiif complained to the Board of Commissioners (6), but 
could get no redress from that quarter. In reply, it was urged 
on behalf of the Collector, that agreeably to the rule contained 
in se< tion 6, regulation 8, 1811, the claim of the plaintiff should 
be dismissed, inasmuch as it had not been adduced until afler 
six months from the day on which the order for resumption wae 
issutd; and that the grant was never intended to convey an 

(a) There was one material difTerence in the rase cited which destroyed all 
analogy between it and the present case, that suit judgment was given for 
tlie mortgagor on pcoof that offtirs of clearing the mortgage were made witliin 
the term by the mortgagor himself. Jn this suit the person who made the oM 
was a stranger to the parties, and wholly unconnected with the ttransactioiu 
Now the Rosrd of Kg venue for the CenUvl Provinces. 



CASES IN THE SUDDER DEWANNY ADAWLirr. 

hereditary tenure in perpetuity, as the terms generation after 
generation,'’ were not inserted in the Arabic or Sanscrit languages. 
The other defendants did not appear. On the 9th of July*1818, 
the Officiating Judge of the Benares Provincial Court gave judg- 
ment to the following effect : I'he plea of the Collector that the 
plaintiffs claim bhould be dismissed, from the circumstance of 
its not having been preferred within the limited period, that is, 
within six months from the date of the order of resumption, is not 
entitled to any weight, because the Tact is, as proved by Ividence, 
that he actually did prefer his claim within four inonihs and 
twenty days from the date of the order ; but admitting, for the 
sake of argument, that he had not done so, the omission could 
not bar his claim. In section 6, regulation 8, 1811, there is the 
following provision : “ Any person who may consider himself 
aggrieved by the decision which may be passed by the Board of 
Commissioners under the rules contained in sections 4 and 5 of 
this regulation^ shall be at liberty to institute a suit in the courts 
of judicature against Government to try the merits of the said 
decision ; provided that such suit be instituted within the period 
of six montlis from the date on which it may be passed,” but in 
this case it does not appear that the decision of the Board of 
Commissioners was passed under the rules contained in sections 
4 and 5 of the above regulation. Cn the contrary, it apf^ears 
to ha\e been passed in direct opposition to those rules, 'ihe 
Collector acted solely upon the infonnation received from the 
tehsildar of the death of the plaintiff 's predecessor, and the Board 
of Commissioners contented ih^tnseives vith the Collector's report; 
but in the third and fourth sections <yf regulation 8, 1811 (o), 
it is provided, that whenever a Collector shall have reason to 
believe that any land is held exempt from the public assessment 
on an invalid or illegal tenure, he shall report the circumstance 
to the Board of Commissioners, who, should they be of opinion 
that proper grounds# exist for an enquiry^ are to direct the 
Collector to call upon the holder of the lands to adduce any docu- 
mentary or other eNidence tending to establish his right thereto; 
and that the Collector shall afterwards forward the whole of his 
proceedings on the subject to the Board of Commissioners, who 
ivill then, upon the second information, decide whether the land 
shall be deemed liable to the public assessment or otherwise. 
The Collector has not denied that no investigation whatever took 
place. His plea is, that it could not have benefited the ^plaintiff 
to be made acquainted with the intended resumption. There is a 
distinct admission that positive rules have been infringed, and 
the courts of justice are bound to protect the rights of private 
individuals from being injured by disregard to the established 
regulations. The documentary and oral evidence by the plainti^, 
are in the highest degree favourable to his claim. The objection 
of the Collector that the grant does not contain the terms gene- 
ration after generation'^ in the .Arabic or Sanscrit language, is 

• 

(a) Although this regulation has been rescinded by section 2, regulatioa 
2, 1819, yet the provisions of these clauses have been in substance ra-enacted 
by the several clauses of section 5 of the latter legaUtloa. 

VOL. 111. I 
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1820. 


The Collec- 
tor of iluu- 
deikhund, 
r. llHchtse 
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1820. frivolous, parJiciilarly in the present case of a grant made to Fakeer 

Gosainsj where it would be Jnappropriale to have made use of 

The Collcc- such lenns ; for among this class of men the succession does not 
torofJJuii- go i,y birth, the son dues not succeed the father, but the chela 
bnchce disciple succeeds the gooroo or spiritual priest. It was evidently 
Gccr. intention of the grantors that the tenure should descend to 

e\ery succeeding Mehnnt in evidence of which the grant contains 
the words har kumeuh (for e^^er) which, though neither in the 
Arabic nftr Sanscrit language, certainly signify perpetuity. The 
Courts are bound to attend^ not merely to the terms but to the 
• spirit and intent of deed>. Judgment was accordingly given for 
the plaintitf with costs. 

I he Coileclur being dissatisfied with the a1)o\e deidsion, ap- 
^ pealed to the Couit of Sudder Dewanny Adawlut, but no nevr 

pleas haxing been uiged, and the Fourth Judge (S. T. Goad) 
• being of opminn that those advanced in the Court below had 

been satisfactorily oveiiulcd, the decree of the Paina Court 
was afiiiiiitd, and the costs of appeal made payable by the 
appellant. 


1820. SlUlMSHEEll Al.l KHAN, Appellant, 

versnii 

Dec. nth. MUS.SU.MMAUT WILAYUIEE BEGUM, Respondent. 

The heirs THE appellant, who was the |rlainiiff in the City Court of 
of a Moo- Moorshtdabud, sind tor p•s^essl(m of the talook of Plft>sev, situate 
beinjr'liis '^dthin that jui isdiction f toi mei ly the property of Ruzia Begum, 
widuxvand of Hajce Moohurnniiid Ah. '1 he annual pioduce was 

three estimated at 3, ‘2*25 rupees. It was agreed by both parties, that the 
(luii{,diters, said Begurii had become entitled to ilie whole of her husband's 
shoHld he P'operiy, in con.>ideruiion of dower, in Ib u pf which it had been 
ma le into tjunferred on her b\ /inn, and the claim of eacli was alleged to have 
24 parts, been derived from her; the plaintiff claiming in virtue of inheri- 
of which tance, and the defendant in viitne of gift. Tliis Ruzia Begum was 
takes an”^ plaintifl’s father’s sifter, and the defendant’s father's wife. The 
eifrhihor 3, -^tidge of the (iiy Court being of opinion that the deed of gift set up 
aud the by the delendant was a genuitie and authentic instrument, and 
learnt fioni his law officer that such gift might be valid even 
though n. brother’s sou of the donor was living, he dismissed iho 
claim with costs. On appeal to the Provincial Court of Dacca, the 
• Ihiid Judge, for the reasons stated in his decree, came to the same 
conclusion as to the deed of gift under which the respondent 
claimed, and deeming the claim of the respondent to be entitled to 
preference, the appeal was disnii.ssed with costs* 

The appellant being still dissatisfied, presented a petition to 
the Sudder Dewanny Adawlut for the admission of a special ap- 
peal, which was allowed on the gj^ound of an opinion delivered by 
the law officers to the following effect : If a woman dispose of 
certain immoveable pioperty by gift, and subsequently, the donor 
herself, until the day of her death, continue in possession of the 
thing given; and the douee during the life time of the donor never 
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made seizin, the gift is void in law; unless the donee be a nfinor 1820. 
child of the donor, or of some other person, and living in the house 
and under the protection of the dohor, in which last mentioned 
cases the seizin of the donor is equivalent to that of the donee. It 
appearing that Ruzia Begum had ne^er resigned possession of the uiHut Wt- 
property given, t(; the day of her death, and that the respondent I^yuteeBe- 
was not a minor, the ca«e seemed deserving of some further con- * 

sideration. After an attentive perusal of all the proceedings 
and documents in the suit, the Fotirth Judge re^’orded his opinioo 
that the authenticity of the deed of gift under which the respondent 
claimed had by no means been prcAred^ and that admitting it* to 
have been proved, still it was void and of no effect according to 
the Moohutnmudan law, as the property it purported to convey 
had not gone out of the posses>ion of the donor, or been put into 
that of the donee, and consequently that the decrees of the Courts 
below should be reversed. The Officiating Judge (C. Smith) con- 
curred in this opinion as to the propriety of reversing the decisions 
of the Courts below ; but it not being in his judgment satisfactorily 
proved that Hajee Moohiinimud Ali had made over his property to 
his wife in lieu of dower, he recorded his opinion that the estate 
left should not devolve on the heirs of Rnzia Begum alone, but on 
those of her husband Hajee Mouhummiid Ali; and that it should 
be made into twenty- four shares, of which twenty-one shares, or 
seven each, should be taken bv Uleeoonisa, Hukeema Beebee and 
Wilayutee Begum (respondent), the three daughters of that indivi- 
dual, and that three shares should be taken by the appellant as 
the eighth, or widow’s share, ^f his paternal aunt Ruzia llegtim (a). 

This order, however, was ultimately issued, as the Chief Judge 
(Sir E. C^olebrooke) coiiciiiTed with the Fourth Judge in opinion 
that the property of Hajee Hoohnmmiid Ali had been duly made 
over to Kuzia Begum, of whom the appellant was the sole heir. 

The decrees of the (\>urts below were reversed accordinglv, and 
the costs of all three^Courts were made payable by the respondent. 


RANEE BUKHSH BEEBEE, Appellant, 1820. 

versus - - 

NADIR BEEBEE, Respondent. .. 

• 

THE respondent. Nadir Beebee, sued the appellant, in formd The heirs 
pauperis, in the Zillah Court of Ramgiirh, on the 5th of August «f^ 

J8I3, to recover pos'^ession of forty-fmir out of two hundred and 
thirty-six moiizas situated in pergunna Shurhurghatee, the estate two 
of the late Rajah Gholam Hoosein Khan. The plaint set forth, sons and 
that Gholam Hoosein died leaving a son. Imam Bukhsh, ana a f‘»'»*daiigli^ 
daughter, Qaim Beebee, by his wife Oomda Beebee, and a son, Ali 

• should l)e 

(a) Wlipre a wife inherits from her husband, leaving children, her sliare in made into 
that case being one-eighth, and there are other claimants entitled to one^sixth, 54 ports, of 
one: third or two-thirds, the divisiona must be by twenty-four.-^er /’rifici|»/c« which the 
mmd Preetdents 0 / Moohummudan Law, page 13, §§ 66 . 
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I 82 n. Bnkhsh, and three daughters, Sanih Beebee, Niamut Beebee, and 

the plaintirt, by his wife hutasoo Ranee ; that the two suns got 

possession of the whole of thrf property left by their father and 
enjoyed it exclusively, and that whenever the plaintiff applied to 
them for her share they promised to put her in possession as soon 
as the incumbrances were cleared off the estate, and the Govern- 
ment revenue paid up punctually; that Qaim Beebee formerly 
sued All Bukhsh (who defended himself as well on his own 
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hjs mother, account of the imnor sons of his deceased brother 

hiswidow Imam Bnkhsh) tor tlie amount of the dower due to her mother, 
Oomda Beebee, a .d obtained *a decree partly in right of that dower 
and partly in right of inherit ince, fora third of the estate left by 
Gholam flonseiu, which third has since been separated and is 
now ill the possession of her son Mooqurrib Khan and her 
daughters ; and as the share of Imam Bukhsh inherited bv his sons 
Qadir Bukh'^h and Ho'>sein Bnkhsh has i)een sold by public 
aiK tion, and as All Bukhsh is dead, the plaintiff now sues his 
widow wIk) has got possession of his share, and who obbtinateiy 
refuses to surrender the >h:ire legally due to the plaintiff. 

Jhe defendant at tir^t domiiiTed to the plaint as irregular, and 
ronf()undmg two distinct claims which ought to have been pre- 
ferred separately, the one invoBing the right of inheritance to a 
biotlier and the ether to a father. ^*116 afterwards, however, 
f leaded that tlie third share of the estate which had devolved on her 
inun her late husband was considerably encumbered with debts 
w hich had accrued in the time of the original proprietor; tint her late 
husband had paid *29,500 rupees of tli^ debt, and she herself 6,595 
rupees, that the sum of 4-1,0 1() rupees was due to her (the defen- 
dant) on account of dow'er, and that the estate was still char^^eable 
with no less a sum than 106,397 rupees; that she herself had been 
obliged to contract heavy debts, from the fear of participUing in 
winch the piairiiitf had hitherto delayed to assert her claim. The 
defendant, in conclusion, urged the propriety 9 f taking the opinion 
of the law officer as whether the payment of debts did nut le- 
gay l^ecede the satisfac tion of the claims of inheritance. 'I'he 
p aiii tiff rejoined, that the allegations of the defendant were 
entirely false and unfounded, and tliat she was perfectly readv, on 
tieesta ihhinent of her claim, to take upon herself the respoiisilii- 
1 \, in proportion to lier share, of all claims of del>t that had been 
or might be preferred against the estate. I’he Judge of /Allah Ram- 
gur i een*nig it necessary to consult w'ith his Mooftee in tlijs case, 
prit tohim the following questions; first, Rajab Gholam Hoosein 
IVIiic"’ pergiiniia JShiirhurgatee, died leaving a widow 

Raja Imam BuW. and 
Ni mI daughters Qaim Beehee, Sanih Beebee, 

hotl mil plaintiff’. Under these firciimstanoes, to 

tn lir ^ k B';^^'’®»’ty left by him, is the plaintiff entitled ? and 

entitled? And afterwards, when All 
w ^ow tttpf .4 “ ‘ ».'« “«ther. Butasoo Ranee, hie 

Beebe’ and^ whole sisters, Sanih Beebee, Niamut 

fon on, ' Bee'-ee. and two 

Jn these two cases, how much in right of her father, aud how much ia 
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light of her brother, will devolve on the plantiff? Second!/^ the 1820 . 

state of the family being as above described, supposing one of the = 
heirs, Qaim Beebee, to have sucdbeded by a decree of the Sadder 
Dewaniiy Adawlut to one-third of the estate in virtue of the dower 
due to her mother Mussummaiit Oomda Beebee, and in virtue of her Bee** 
share as dau[^hter, and of the two-thirds remaining, one to have bee/ ^ 
devolved on the widow of Ali Bukhsh(the defendant) atid the other 
on the two sons of Imam Bukhsh, and this last share to have been 
sold by public anoiion, under these circumstances, is the^ third share 
held by the widow to be distributed among the heirs of Gholam 
Noosein, and subsequently ihe share«of Ali Bukhsh among his heirs 
as enumerated in the former question ; and if so to how much of 
such third share will the plaintiff be entitled as heir of her father 
Gholam Moosein and of her brother Ali Bukhsh? In reply, the 
JVlooftee delivered the following opinion : The whole estate left 
by Gholam Hoosein Khan should be made into sixty-four shares, 
of which eight parts are the right of Beebee Biitasoo, his widow, 
fourteen parts each the right of his sons, linam Bukhsh and Ali 
Bukhsh, and seven parts each the right of his daughters, Qaim 
Beebee, Saiiih Beebee, Niamnt Beebee and the plaintiff. On the 
death of Ali Bukhsli his estate, which consisted of fourteen parts 
out of the whole, should be made into 39 paits (a), of which nine 
shares are the right of his widow (the defendant, Bukhsh Bee- 
bee) and six shares the right of his mother, Butasoo Beebee, and 
eight shares each the right of Sanih Beebee, Niamnt Beebee and 
the plaintiff, his three whole sisters; but his half sister and the 
sons of his half brother are %oi entitled to any portion of the pro- 
perty left by him. It consequentlv appears from the above calcu- 
lation, that the plaintiff is entitled altogether to a two ana, nine 
dam, seven cowrie share of the estate. In reply to the second 
question, he observed, that it would be sufficient to deduct fourteen 
parts, the share of Imam Bukhsh, and seven pads, the share of Qaim 
Beebee from the number (sixty-four) into which it would have been 
necessary to make t^ie estate had they sharJd, after which deduc- 
tion there would remain forty -three parts, of whicli eight shares 
are the right of his widow Butasoo, fourteen shares the right of 
Ali Bukhsh, and seven shares each the right of Sanih Beebee, Nia- 
iiiut Beebee and the plaiiitiffi. On the death of Ali Bukhsh, his 
estate, which consisted of fourteen parts out of the third share of 

•• 

(rt) The property of Ali Biiklish slioult! originally bare been ma4e into twelve 
parts, as where a wife inherits from her childless husband, her share in this case 
being one-foiirtli, and there are (Ulier claimants entitled to one-siztb, one-iliird, 
or two thirds, the division must hr by twelve. (See Principles and Precedents of 
Moohummudun Law^ pagt» 13, §§ 65,} hut after one-foiirili or three^has been de- 
ducted for the wite’s share, and one sixth or two for the mother's, it will be 
found that there do not remain two -thirds for the sisters. Consequently the 
Dumber twelve must be augmented to thirteen, by the process called the enerease 
(see pages 14 and 22, Ibid) but even thirteen will he found insufficient, for, 
after six shall liave been deducted, there will remain Mven for the three other 
sharers, which cannot be distributed amonir them without a fraction, but the 
shares and the sharers being prime," recourse must he had to the third pHne^ 
pies of distrihution (see page 1.5, Ibid,) under which rule cht^estate of Ali Bukhsh 
flhould have been made into thirty-nine parts, thirteen, the number of shares, 
being multiplied by three, the uumber of sharers who ciionot get their portions 
without a ftacUou* 
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1820. the original estate should be increased to thirty-nine, and distributed 

among his heirs in the same proportion as tbrineily. Consequently 

Ranee the plaintiff' is entitled aItogetht?r to fifteen shares ; to seven out of 

Biikhisli forty-four left by her father, and to eight out of thirty-nine left by 

Na^r bee' brother. 'I hie Ziliah Judge recorded his opinion, that although 
Lee. ‘ agreeably to the principles of the Moohnmmiidan law, the pay- 
ment of debts precedes the claims of inheritance, yet it did not follow 
that the plaintiff' should be deprived of the possession of her share 
of the thiidrof the estate left by her father and brother until she 
had paid her proportion of the debts that had accrued upon 
it. 'She wa^ declared, however, to be liable for her proportion of 
the debts which had accrued during the possession of her father 
and of her brother, but not for those which had acc’rucd since the 
possession of the defendant. It appearing that the plaintiff* was 
entitled to a 3 ana, 13 dam, 9^ cowiie share of the estate in the 
possession of tlie defendant, immediate possession of that share 
was awarded to lier accordingly. 

In appeal to the Fatna Frovin^'ial Court, the defendant pleaded 
her right to the entire estate left by her husband in satisfac- 
tion of dower, Imt the Second Judge of that Court being r)f opi- 
nion that the claim to dower being distinct and unconnected with 
the present case, should be brought forward in another suit, and 
not attaching any weight to the oiher pleas of appeal, affirmed the 
decree of the Zillah Judge on the 23d of February 1818. 

A special afipeal having been preferred and admitted from the 
above decisions to the Court of Sudder Dewarinv Adawlut, the 
legal opinion delivered by the Moofteepf the Zillah Court was made 
over to ihe law ofBceis, Moohiimmud Rashid and Hamid Oollah, 
who were desired to state w'hether or not the exposition it contained 
was correct. It appearing fiom their reply, that the disti il)iition 
of shares as indicated by \\M\futwa of ihe zilluh law officer was 
just and proper, the decrees of the Courts below were affirmed by 
the Officiating Judge {C. Smith), and the apj^eal dismissed with 
costs, (a) * 

(a) AUlioiigb the /uiwa of the law officer of the Zill.*ih Court wn« so fur cor- 
rect that it dUl uot operate unjustly in respect lt» any of rhe heirs, yei, as it did 
not appear that any distribiilion of the properly had tiikcii place imlil after the 
death of All Biikhsh, the/urwa ought to have been delivered according to the rules 
prescribed in a case of vested inheritance. This observation was made by the law 
officers of the Sudder Dewanny Adawlut, but as it appeared that by this mode 
of calciflation ^tlie result would be in substaricc the same, no fiirllier notice was 
taken of the omission. For the rules ti» be ob^el•ved in cases of vested inheri- 
tance, that is, where a person dies and leaves heirs, some of whom die prior to 
any distribution o/ the estate ; See pages 27 and 28, Principles and Precedents of 
Moohummudan Law, 
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MEER SHEER ALI, and RAJAH SHEOLAL DOBE, Appellanto, ww. 

versus — — 

SHElKfl LOOTF ALI, Respondent. Dep. I2tli. 

• 

THIS action was instituted on the 4th of February 1810 , in Lands se- 
the Benares Com I of Appeal by Sheikh Lootf A I i, against iLe 
Collector of Benares, iVleer Sheer Ali and Sheolal Dobe, to ob- ing been 
tain the reversion of the sale gf lalook Shumspoor ^nd moiiza publicly 
Dhangecpoor in perguiina Oonglee, the annual jumma of which "J tlic 
was stated at 2,190 rupees ; audio be allowed a deduction 'an- 
Dually of 700 lupees on account of the produce of 277 beegas set nsidc as 
from the year 1204 to the year 1214 B. S., total claim 7,700 illcgaU 
rupees. 

The plaint set foith, that the lands in dispute were the plain- 
tiff’s hereditary property ; that he obtained a settieinent fur the 
taiook at an annual jummfi of 2,040 rupees, and for the mouza 
at 150 rupees; and accoidingly paid the revenue of both with 
punctuality; that from the year 1204 B. 8. certain Oude zemin- 
dars forcibly took possession of 277 heegas of the lands, at 
the instigation of Sheolal Dobe; that on the 21st of September 
1807, the Collector issued notice for the sale of the plaintiff's lands, 
on ihe ground of an alleged balance of 5.777 rupees, which 
the teh&ildar (Sheolal Dobe) reported to be due from hiin ; 
that the plaintiff obtained an order of Court for the postpone- 
mMit of the sale, uhich was nevertheless carried into effect by 
the Collector in defiance of that older, and the lands were pur- 
chased nominally by IVleer Sheer Ali, but in reality for the use 
and benefit of sheolal Dobe, of whoip the former was the mere 
tool. 

The Collector in reply, stated that the sale of the plaintiff’s 
lands had taken place by public auction in a fair, legal, and 
regular maniier, and that ihe reason of its not being postponed 
was the inability bf the plaintiff to furnisti security for the pay- 
ment of the balance whirh had accrued on the estate. The 
other defendants denied the collusion imputed to them, and 
Sheolal Dobe contended that, even admitting the transaction of 
the purchase to have been fictitious, as alleged, still that was no 
reason for reversing the sale, it could only operate to create a 
forfeiture of the lands to Government agreeably to sectiop 29, 
regulation 7, 1799. • 

It appeared on investigation, that the lands of the plaintiff 
had been put up to public sale for balances which had accrued 
from the year 1209 to the year 1214 B. S.,and that in the year 
1810, a Svzawul had been sent to take possession and to collect 
the rents; consequently the plaintiff could not be answerable for 
the collections during all this interval, and that the colledlions 
were not regularly and punctually made depended solely on the 
report of the tehsildar^ Sheolal Dobe, who was unable to furnish 
any evidence of the tiuth 6f the allegation. In point of fact, 
therefore, the lands were sold for the balance cTf 1,209 rupees, a 
measure which was clearly unnecessary ; although the plea of the 
plaintiff that part of his estate had been wrested from him was iuad- 
missiblei inasmuch as the auction purchaser had regularly paid 
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18^20. the rents, and had never come into possession of more lands than 
■ ■ ■ had been held by the plaintiff. Jl appeared also to the OfHriating 

Meer Sheer Judge of the Couit of Appeal, that a gross irregularity had taken 
^a'ahVbe Conducting the sale. The talook of Shuinspoor, and 

oiaVotfbe^* the moiiza of Dhangeepoor had been separately and distinctly 
F. ftheikl/ assessed, and had continued so to the very day of the sale; and 
LootfAii. yet the Collector had, in contravention of the rule contained in 
the third section of regulation 5^ 1796, (extended to Benares by 
regulation 5, 1800) exposed them both for sale in one lot. On 
this« ground alone the Judge«was of opinion that the plaintilf 
* was entitled to have a decree in his favour; independently of 
which, tliere seemed ample ground for suspecting collusion and 
underhand practices between the nominal purchaser and the 
tehsildar. On the above grounds, the sale was oidered to be 
reversed, and tlie plaintiff' declared entitled to recover possession 
of his estate at the jumma for which the seltlemcnt was originally 
made; iiajah Shculai Dobe, the iehsildar, was at the same time 


instructed, that he was at liberty to prefer an action against the 
plaintiff for the recovery of any balances that might have accrued 
between the years 1*209 and 1214 B. S ; but that, under the 


circumstances of the case, he was not authorized, without obtain- 
ing a decree, to expose the lands for sale by public auction, 
bheolul Dobe, on the ground of liis having fraudulently caused the 
sale, was fuither desit cd to make good to the auction purchaser 
the sum of 6,001 rupees, the price paid by him for the lauds, and 
also to pay the costs of all parties. I'he plaintiff' was declared at 
libel ty to bring a fresh action for ihe^recovery of mesne piofits. 
'J'he deductions claimed by him were disallow'ed. 

JVleer 8heer Ali being dissatisfied with the above decision, 
appealed to the Court of Siidder Dewanny Adawlut, and Shcolal 
Dobe snbsetjiiently presented a petition, praying that he might 
be included in the appeal, w'hich was complied with, he being 
dissatisfied with the order which rendered him liable for the 


costs of all the parties in the suit. When the cause came to a 
hearing, the Fourth Judge (S. T. Goad) being of opinion that the 
decree of the Court below, was, for the reasons therein stated, 
in every respect just and proper, affinned it accordingly. The costs 
incurred in the .Sudder Dewanny Adawlut were made payable by 
the appellants, in the proportion of their respective interests in 
the ajjpeaL^ 
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THE COLLECTOR OF MOORSHEDABAD, Appellant, * 1821. 

versus 

LA LLA SO HUN LA*L» Respondent. Jan. 3rd. 

THIS was a suit instituted in the Moorshedabad Provincial Thesure- 
Court, on the 3d of May 1813, by the Collector of the above zillah, ty of » na- 
to recover 10,451 rupees, 1 4 anas, on account of money embezzled, 
by the late Lalla Dhurumnarain, stamp darogha in the Collector’s un^ier a 
office. • • Collector, 

The plaint set forth, that the defendant was the security for Lalla » liable 
Dhurumnarain (who died on the 7th* of April 1813,) on his ap- 
pointment to the situation of stamp darogha in the Moorshedabad faication 
Collector's offic'e, and that, on his death, the defendant, in confor- discovered 
xnity to an order from the Collector, appeared and examined the «fter the 
stamp office, when a defalcation to the above atnount was dis- guch native 
covered, for the payment of which the defendant, as surety for officer. • 
Lalla Uhurumnarain, was responsible. This was the ground of 
the suit. 

'I'he defendant, in reply, denied that he had become security for 
the payment of Dhurumnarain’s debts, and stated that when that 
individual was appointed stamp darogha^ he (the defendant) was 
in the service of Nuwab Shahamut Jung, by whose orders he had 
proceeded to Calcutta, and that Sohun Lai was also the name of 
Dhurumnarain’s brother, who might perhaps have entered into* 
security for the darogha. The defendant further contended, that 
the plaint was irregular, inasmuch as it did not state in what year 
this defalcation occurred, nor #rhether it was for a single year or 
for several years. 

Onthe2l8t of June 1816, the Senior Judge of the Provincial 
Court decided against the claim, observing, that alth'>ugh the 
plaintiff had brought this action stating the sum claimed as due 
from the late Lalla Dhurumnarain, and had produced the surety 
bond, purporting to Ije signed by the defendant, yet the quantity 
and value of the stamps entrusted to the carS of the darogha were 
not mentioned in the plaint, neither did it appear how much money 
and stamp paper, and of what value, had been recovered, so as to 
leave the above deficit ; that from the surety bond it did not 
appear under what regulation Dhurumnarain had given secu- 
rity; that it was not satisfactorily proved by the depositions of 
the witnesses or the other papers of the case, that the defendjint 
was the identical person who entered into security for Dkurumna- 
rain, and executed the bond ; but that even if this had been the 
case, the defendant, according to the 16th section of regulation 3, 

1794, would not be liable to make good any sum due b^y the de- 
ceased, because the above regulation expressly declares that in 
the event of the death of any officer on the Collector's establish- 
ment, who may have given security agreeably to that regulation, 
the surety is to be exonerated from all responsibility, and the Col- 
lector is to proceed against his heirs by a regular suit in the Court 
0 which they may be amenable for any claims which Government 
may have upon the deceased, and that it appeared fn evidence that 
the Collector had, in fact, on his death, sola the property of Dbur- 
umnariUD, and received the proceeds of it. 

TOL. 111. K 
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The plaintiff appealed to this Court, and the cause came to a 
hearing before the Officiating J.udge (C. Smith), who observed that 
the security bond, dated ‘i9th of Jeyt 1212, B. S. appeared to 
have been executed according to regulation 3, of 1794, by Sohun 
Lai the respondent, but that as no exception appeared to have 
been taken against Lalla Dhurumnarain, the principal, during his 
life time, for the mode in which he conducted the duties of his 
office, his surety would, even if the defalcation on his part were 
fully proved, be exonerated from all responsibility, agreeably to the 
riijes contained in the ena9tiiient above quoted. He therefore 
dismissed the appeal with costs, and affirmed the decree of the 
Pro\iiicial Court. 


MUNOHER LAL, Appellant, 
versfis 

RAiMNARAiN GHOSE, Respondent. 

TH E respondent brought this action on the 4th of February 
1809, in the Zillah Court of the twentv-foiir pergunnas, against 
the appellant to recover 6,1 19 rupees, 14 anas, 15 gundas, princi- 
pal and interest. 

The plaint set forth, that Messrs. Perreau and Stephens, mer- 
chants and agents, who resided in Calcutta, drew a bill, bearing date 
the 4th of February 1799, for 5,000 fupces, on Mr. Prager payable 
at the end of three months; that the bill was duly accepted by the 
.drawee, that the defendant indorsed it on the 11th of February, 
and received the amount of it from the plaintiff; that at the expi- 
rsltion of that peril id the drawer, the drawee, and the endorser above 
named, all absconded to Serampore, to avoid paying the money, 
upon which the plaintiff sued them ail in "the Supreme Court, 
caused a great part of their property to be attached and sold, and 
recovered the sum of 3,275 rupees, 15 gundas; after deducting 
which from the amount of the bill, and allowing 576 rupees, 14 
anas, for expences, costs and charges in the Supreme Court, and 
98 rupees, 4 anas, and 10 gundas, for the expences of the sheriff's 
officer, there is a balance of 5,696 rupees, 2 anas, and 10 gundas, 
in favour^of the plaintiff, due to him by the defendant, which, with 
interest from the time the note was due, amounts to 6,119 rupees, 
14 anas, and 15 gundas, the sum now claimed; and as the 
defendant is living in mouza Belsingha, in this zillah, and refuses 
to pay, the plaintiff has now instituted the suit against him. 
At this stage of the proceedings all the papers filed in the cause 
inithe Zillah Court were transferred, according to the 13th regula- 
tion of 1808, to the Calcutta Provincial Court. 

The defendant, in reply, denied having borrowed any money from 
Ae plaintiff, and stated that Mr. Perreau, who was a merchant in 
Celcutta, became insolvent and absconded, and is now in the 
Company's employ at Penang ; that he (the defendant), who was 
in the above gentleman’s service, as a writer, became insolvent 
Also, disposed of his property in mouza Belsingha, and of his ta- 



GASES IN THE SDDDER DEWANNY ADAWLUT. ST 

• 

looks, &c. and paid a great part of his debts ; but as the procfeeds 1820# 

arising from the sale of his property would not cover all his debts, . 

he was forced to retire to 2Sera1npore: that the plaintiff had Mnuolier 

deducted 460 rupees, 6 anas, from the amount of the note, as 

discount and interest in advance, which was contrary to the 9th 

section of regulation 15, 1793: that no regulation authorized the 

plaintiff to institute this suit solely against him, although the * 

abovemeiitioned gentleman was alive; that the plaintiff, conscious 

of having acted illegally in having received interest an^l discount 

in advance, went several times to Serampore and agreed to take 

3,750 rupees in full of all demands, and received a draft for 1,BS0 

rupees of that sum on l.ukee Kanth Burhal, and a draft for the 

rest on other persons. On the 21st of May 1813, the plaintiff 

was nonsuited in the Provincial Court, under section 12 of regu* 

lation 3, 1793, it appearing to the Senior Judge that he had 

brought an action in the Provincial Court whilst he had a suit 

pending in the Supreme Court in tl^e same matter. On appeal 

to the Sudder Dewanny Adawlut, the above order was reversed, 

and the Provincial Court were instructed to try the case de novo, 

and decide it on its merits ; for although the propriety of refusing 

to hear a claim which was still pending in the Supreme Court was 

fully recognized, yet it appeared in point of fact, from a certificate 

of the Prothonotary, that the claimant had there discontinued his 

action. It appeared also that the defendant had landed propertjt 

in the zillah of Hooghly. The case came to a hearing again beibre * 

the Provincial Court on the 25th of February 1818, when judgment 

was delivered to the following effect : 

On the 4th of February 1799, Messrs. Perreau and Stephens 
drew a bill payable at the end of three r^onths for 5,000 rupees on 
Mr. Prager in favour of the plaintiff, which was endorsed by the 
defendant on the 1 1th of the same month, and delivered to the 
plaintiff, and the amount of the bill was received from him ; the 
plaintiff has at different payments received 3,27.5 rupees. 6 anas, 

15 gundas, out of the above sum, but t!he balance has never 
been paid : the defendanCs allegation, that the plaintiff had agreed 
to cancel the debt on the payment of 3,750 rupees, and that he 
(the defendant) had once remitted through Lukee Kanth Burhal, 
the sum of 1,880 rupees, and the remainder through other persons, 
cannot be credited ; inasmuch as if any settlement had been made 
between the parties, some kind of document would'- be forthcoming, 
or the defendant would have produced a receipt from ths plaintiif 
acknowledging pavment in full : the evidence of the witnesses called 
by the defendant does not prove any settlementofaccounts between 
him and the plaintiff, nor the payment of any thing besides 1,880 
rupees, through Lukee Kanth Burhal, which the plaintifl'had lumself 
allowed ; the plaintiff has however, in his claim, reckoned compound 
interest, which is contrary to section 7, regulation 15, 1793, Aid 
cannot be sanctioned; the sum of 576 rupees, 14 anas, men- 
tioned by the plaintiff in his claim, on account of expeaces in the 
Supreme Court, cannot be decreed, as this Court has nothing to 
do with the Supreme Court, neither can the dlher contingent 
expences included in the claim, as the plaintiff has not prodpced 
any vouchers in support of them ; as this is a dispute of old dat^ 
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1820 . the interest of the original sum of .5,000 rupees has exceeded the 

■ principal, and the interest on the sum of 3,275 rupees, received by 

Miiiiohcr the plaintiff, has also exceeded that sum. It seems therefore 
Lai, i».. equitable to decide the case according to the Gttnga Jumna (a) 
priiK iple. The Court therefore awarded to the plaintiff 5,000 rupees 
** principal, and the same sum interest, after deducting from it the 
sum of 3,275 rupees received from the defendant, and interest to 
the same amount; and allowed the plaintiff to receive interest on 
the sum of 5,000 rupees principiti, from the date of the suit, viz. 
4th of February 1809, till payment should be made, or until the 
int'erest equalled the principal. On appeal to this Court, there 
appeared no good reason for altering the decision of the Provincial 
Court, which was accordingly contirmed ; and the appeal by tb8 
Second Judge (Courtney Smith) dismissed with costs. 


IB2I. MOHUNT RUNJEET GEER, Appellant, 

■■ — ■ versus 

Feb. 12th. KUNHYA i^AL and others, Respondents. 

Held that * THE appellant brought this action on the Slst of January 1810, 
the institu- against the respondents and one GonUee Geer in the Mirzapoor 
Zillah Court, to recover 1,999 rupees principal and interest, on 
recovery of account of a loan, with interest thei'eon, from Auyhun to the 6th 
a deiif be- of M^tugh of the year 1866 Sumbuf, 

fore the 'j plaint set foith, tljat Gomtee Geer induced the plaintiff ta 
advance the above sum to the defendants, Kunhya Lai and Ram- 
payment, is pershaud. by agreeing to become security for the payment of it; 
not a siif- but that those defendaiits had failed in business, and payment was 
ficient withheld both by them and by their surety. 

deprh'in^^ The defendants, Kitnhva Lai and RampersH'aud, stated in reply, 
thecredi- that before their business failed. Debee Churun, the plaintiff's 
tor of in- gomashta, came to their house, settled the accounts between 
th^debt^*^ them, and took a bond for the sum now claimed ; for the payment of 
has become of two years, they then mortgaged their dwelling- 

due; hou^e. Five days after this transaction, the plaintiff instituted 
thoiipli snf- the present suit, which is contrary to the customs of trade, 
ficient <or and* the rpgulations of Government, and therefore ought not to be 
ofVostsor allowed; for the 8th section, regulation 17, 1806, declares that 
for noujuit. “ the Judge on receiving petitions in cases of this nature shall 
cause the mortgager, or his legal repr.esentative, to he furnished 
with a copy of it, and shall at the same time notify to him by a 
purwannn, under his seal and official signature, that if he shall 
ndl redeem the property mortgaged in the manner provided for 
by the foregoing regulation, within one year from the date of the 
notification, the mortgage will be foreclosed, and the property 

(a) This mode fff adjustinfir nccoiiDts was, until lafely, almost exclusively con- 
fined to the Weatern Provinces. It consists in aliowinf^ the creditor interest on 
the original debt until the whole is liquidated, and the debtor interest at the 
tame rate on-bli several instalmeuts. 
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fcold whereas the plaintiff had maliciously brought this ifction >I820. 
and ruined their trade and character, although they (the defen- 
dants) were willing to pay the debt Vithin the term specified. Mobunt 
The defendant, Gomtee Geer, replied, that the plaintiff had 
represented in his petition that the other defendant had contracted ^nn'hya 
the debt through his (Gomtee's) means ; but as the plaintiff had lbI and 
made a settlement of accounts, and had taken a fresh bond, for oiben. • 
the payment of which the other defendants dwelling-house had 
been mortgaged, he had nothing 4'urther to do with Ihe^matter, and 
the present suit did not affect him. 

On the 11th of May 1811, the Judge being of opinion, foi^ the 
-reasons stated in his decree, that the deed of mortgage mentioned 
by the defendants was informal, and that the plaintiff’s claim was 
just, from the admissions of Kunhya Lai and Rampershaud, that 
the above sum was due to him from them, atid for the payment of 
whi( h Gomtee Geer had also acknowledged that he had become 
security, passed a decree in favour of the plaintiff, ordering Kunhya 
Lai and Rampershaud to pay the amount of the claim with costs ; 
and in case of their failing to do so, directing the sale of the house 
(which had come under attachment by the Court) and the proceeds 
to be given to the plaintiff, and if the money thus realized should 
prove insufficient to liquidate the whole of the debt, making Gomtee 
Geer liable to the payment of the deficiency. 

From the above decision, Kunhya Lai and Rampershaud appealed 
to the Benares Provincial Court, as paupers; and on the 2(3th of 
November 1814, the Judges of that Court observed, that the paper 
executed by the appellants in favour of the respondent was not a 
regular deed of mortgage, but a simple obligation ; which declared, 
that if the money was not paid in t\^o years the house therein 
Specified should be sold and payment made ; that the respondent 
had admitted that he caused the appellants to execute the above 
deed for the purpose of securing the amount of the debt, and 
although he alleged that the deed did«ot partake of the nature of 
a mortgage, yet it was evident from his Keeping it for five days, 
that he^had consented to it, and was satisfied with the security 
which it afforded ; and therefore that the institution of this suit 
before the expiration of two years was contrary to the provisions 
^hich it contained. But as the appellants had in that Court 
allowed the justice of the claim, and as more than two years had 
elapsed above the period specified in the obligation, and as the 
appellants statement that their business had failed in •consequence * 
of the respondents act, had not been proved, they were of opinion 
that the amount of the claim ought to be paid by the appellants,, 
and the Zillah Court’s decree confirmed, and that Gomtee Geer 
was still responsible, notwithstanding the obligation of the prinri- 

S als. As the respondent, however, had sued without any actual 
efault on the part of the appellants, it would be unjust to*make 
them pay costs and interest from the date of the zillah decree. 

They therefore ordered the appeal to be dismissed, the zillah decree 
to be affirmed, and the respondent to pay the costs of both Courts. 

'I he present appellant preferred a petition foi( a special appeal 
to this Court against the Provincial Court’s decree, on the ground 
of its not having awarded him interest on the amount decreed in 
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his fdvour in the Zillah Court, and of his having been ordered to pay 
costs, which appeal was granted, and the case came to a hearing 
before the Fourth Judge (S.T. Goad) who recorded his opinion that 
the circumstance of the respondents having instituted this suit 
before the expiration of the period specified in the obligation, was 
not a sufficient reason for the refusal of interest as allowed by 
section 3, regulation 13, of 1796, but warranted the refusal of 
costs, and would have justified the dismission of the suit. He 
therefore w’g:h the concurrence ofi the First Judge (W. Leycester) 
ordered the decree of the Provincial Court to be amended, award- 
ed tha appellant interest on i,999 rupees, at the rate of twelve 
per cent per annum from the date of the zillah decree, and made 
the costs of this Court payable by the respondents. 


KISHNANUND CHOWDREE and others, Appellants, 
versus 

-MUSSUMxMAUT ROOKUNEE DIBIA, Respondent. 

THIS was a suit instituted by the respondent against the 
appellants in the Rungpore Zillah Court, on the 29ih of May 1813, 
t<f recover 510 rupees per annum on account of maintenance. 

The plaint set forth, that on the death of Ramchunder C'howdree 
(the plaintiffs husband) his own brother Ramanund Chowdree 
entered upon the hereditary estate of j)ergunna iVIinpoor, as well 
as tiiruf Ramchunderpoor and other mehals, which had been 
purchased with the profits of the above pergunna, in the name of 
Kishenchurid Chowdree, the plaintid‘’s step-son, and punctually 
paid the public revenue, maintaining ail the members of the family; 
that afterwards, at the instigation of Hurischund and Kishnaiiund, 
who were also the piaintitf's step-sons, Kisheuchund, with the 
consent of the parties,* drew up a deed of partition, allotting a 
seven ana share of the estate to Ramanund Chowdree, a four 
ana, five gunda share to himself (Kisheuchund), and a two ana 
seven and half gunda share each to Hurischund and Kishnaiiund ; 
and they obtained separate possession of their respective poitions; 
that as the plaintiff had no children of her own, her thiee step'* 
sons Kishenchund, Hurischund and Kishnaniind allowed her a 
mainffinancf ; that after the death of Kishenchund, whe'n the 
plaintiff was going to sue for the pa>ment of her maintenance, 
which had been suspended, Jydoorga (Kishenchund’s widow) and 
Hurischund and Kishnaniind prevented her, and entered into an 
agreement to pay it, and did for two years allow her a small sum, 
but ultimately refused to continue to her any provision ; that as 
JydcAjrga and Kinhiianund and Bhyrochund (after the death of 
his father Hurischund) enjoyed her husbands nine ana zemin- 
daree, and derived large profits from it, the plaintiff being deprived 
of subsistence, now sued to be allowed a stipend to defray the 
expences of food And raiment. 

Jydoorga Dibia and Kishnanund Rai, in their replies, stated 
that the plaintiff had lived with them for 25 years, but separated 
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in the year 1215 B. S., and had since received a monthly allow- t82U 
ttnce of eleven rupees for her maintenance, although the sum o 
•even rupees and a half was amply sufficient for ^ nund 

and that the present suit was wholly groundless, and had bc^ Chowdree 
instituted at the instigatfon of, and in collusion with Ramanund, 
to defraud the other heirs. 'I’he defendant, Bhyrochund, suffered 

judgment to go by default. v ry-ii i. hunee Di- 

Onthe l5thofJune 1816, judgment was given in the Zillab bia. 

Court in the following terms : Froth the answer of the Piindil ot the 
Court it appears that the plaintiff^ is not entitled to any thmg 
as a share, but she has a right to a certain proportion ot the pronU 
of the estate, for the purpose of defraying the charges of food and 
raiment and of performing the exequial ceremonies of her late 
husband. In her petition the plaintiff claims 510 rupees per 
annum for these purposes, and the defendants in their reply state 
that they allowed her 11 rupees per imnsem. In the account 
of disbursements produced by the plaintiff, she has estimated her 
expenditure at the rate of 50 rupees per mensem^ which ex- 
ceeds the amount of 'the sum claimed in the plaint, and is dis- 
proportioned to the husband’s estate, as there are two other wives 
besides the plaintiff', who also have a great many relations, and the 
aemindaree is incapable of paying a like sum to them. Se^ral 
the items stated to be requisite are rated exceedingly high, anp 
some of the articles of food mentioned as being necessarjf are 
forbidden by the shasters to Hindoo widows. The surviving 
brothers and the heirs ift possession of the two deceased brothers 
shares, however, should contribute, each in proportion to his 
interest, to the payment of 40 rupees per mensem^ or 480 rupees 
per annum to the plaintiff, after deducting the sum of 25 rupees, 
which appeared from the receipts of 1219 B. S. to have been 
already paid ; but as no sum had been before settled and agreed 
on for maintenance by the parties, they should be answerable for 

their respective costs. • ivii 

The defendants appealed against this decision to the Moor- 
shedabad Provincial Court, and on the 22d of July 1818, the First 
Judge, finding from the vyuvustha of the pundit of the Court 
that the respondent was entitled to maintenance at the rate only 
1 1 rupees per meneem, was of opinion that the zillah decree 
ought to be amended ; but in consequence of a difference of 
opinion between the pundits of the Zillah and Provincial C^rU, 
as to the right of the widow to perform the sradSha of her 
deceased husband, the two vyuvusthas were transmitted to the 
Sudder Dewanny Adawlut for the purpose of obtaining the opi- * 
nion of the pundits of that Court as to their relative accuracy. 

The vyuvustha of the pundits of the superior Court coincided 
with that of the zillah law officer, in declaring that a vri^low 
without children had a right to perform the funeral obsequies of 
her husband, in addition to her right of maintenance ; that no 
sum was fixed by the law for a widow's maintenance, but that 
•he was entitled to such an allowance as might J)e proportionate 
to the property left by her husband. The case came to a hear- 
ing again on the 1 7th of February I^l^t before .the Third and 
Officiating Judges, who were of opinion that the zillah decree 
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ought to bo affirmed, and it was affirmed accordingly, on tha^ 
grounds oY the opinion of the ^pundits of the Court below, and 
of the superior Court; and on its appearing that the net prohU 
of the estate amounted to 6,236 rupees per annam^ the appellanU 
were made to pay costs. . 

!. A special appeal to this Court having been admitted, the case 
came to a hearing on the 10th of January 1821, before the Fourtht 
Judge (S. T. Goad) who was of opinion that Kishnanutid Chowdry 
alone shout'd be responsible for Ihe widow’s maintenance in pro-- 
]>ortion to the share of profits he enjoyed, the pundits having' 
declared, in answer to the questions of the Court, on the 18th 
of June 1819, that the step-son alone was liable for the payment, 
of the widow’s maintenance, and that the wife and son of a step- 
son were not at all responsible ; but at the request of the res- 
pondent’s vakeels^ the case was again referred for the opinion of 
the pundits, who delivered the following reply to the questions of 
the Court : If the respondent’s step-son, the wife of her step- 
son, and the son of her step-son, obtain possession of the zemin* 
daree left by her husband, the wife and son of her step-son are 
not liable to the payment of maintenance, inasmuch as uterine 
brothers, on succeeding to and dividing their father’s property, are 
not enjoined by the shasters to give a share to their childlesa 
s}ep-mother, but they are enjoined to allow her food and raiment. 
The maintenance of a step-mother rests on her step-sons alone. 

Sricrishna Tarcalancara in his commentary on the Dayabhaga^ 
treating of the partition between brothers by difierent mothers, 
says, that there is no provision for giving a share to the step- 
mother, because she is not the mother of all the sons; For thia 
purpose there should exist the same degree of relationship 
among all the persons dividing, when each widow of the proprie- 
tor would have a share equal to that of her several sons. The 
same principle applies in assigning a maintenance. The son of 
her contemporary wif^ is in' the first instance bouud to maintain 
his step-mother ; in default of him, the son of the widow of the 
rival wife, and in his default the son’s son of the rival wife, ac- 
cording to the proximity of their several relations ; but they should 
not be required simultaneously to support her, as that would be 
a deviation from the spirit of the law. In the opinion of Jimuta 
Valuinaj the assignment of a share to the widow of the original 
proprietor, and of maintenance, are to be considered as resting 
with the {Person who is nearest in degree of relationship, and 
not with the more remotely connected coparceners, 'llie son of 
a rival wife, whether he has received the whole of his father’s 
estate, or a part of it only, must supply his step-mother with 
food and raiment, and other necessary expenoes for the perform- 
ance of her religious duties. This view of the case is confirmed 
by the doctrine of Menu and other legislators, who contaod 
that a son is bound to maintain his father and mother, and may 
even commit a crime to effect this object. In fine, the son of the 
rival wife should support his step-mother out of the ancestral 
or acquired property, or out of both, aird, if he should be dead or 
unable to do so, the duty should devolve on the son of the step* 
aoQ or other parcener, but not otherwise. This opinion is 
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farmable to the Daya Bhaga, Daya Tutwa^ Daya Crama Sungrnkttj 1821. 

Vivada Bhungamuva, and other boQks of law current in Bengal. 

•Authorities. — ** Here, since the term mother relatee to the Kiabna- 
naturai parent, the step-mother does not (>articipate, but she must 
he maintained with food and raiment.*' Daya Crama Sungraha. and 'otUers 
** When partition is made by sons no share need be allotted to v. Mussuin^ 
the step-mother who has no male issue, but food and raiment maiit Roo- 
must be assigned, for the late owner of the properly was bound 
to support her.’* Vivada Bhungdrnuva, “ In childhcJbd must 
a leinale be dependant on her father ; in youth on her husband ; 
her lord being dead on her son.” Menu. ** All the ui«es of th'e 
father are considered mothers.** VasiUha. 

Thus, if among ail the wives of the same husband, one bring 
forth a male child. Menu has declared them all, by means of that 
eon, to be mothers of male issue.’* 

” All the paternal grandmothers are declared equal to mothers.” 

Vyasa. 

The Fourth Judge, after perusing the above legal opinion, gave 
judgment to the following etfe. t : By the vyuvustha of the pundits 
of this Court, Mussummaut Jydoorga (wife of Kishenchurid, and 
proprietor of a four ana, Hve giinda, share of a nine ana zemin- 
dary left by the respondent’s husband), and Bhyrochund Chowdree 
(son of Hurrischund, proprietor of a two ana, seven gunda, 
two cowrie share) are exempted from the payment of any allow- 
ance 6) the respondent. Jhe Judges of the Zillah Court and 
the Moorshedabad Provincial Court have fixed the sum of 40 
rupees per mensem for the respandeiit’s maintenance, with reference 
to the annual profits of the whole property ; and have made all 
the three shareholders liable to the payment of this allowance, 
fiut as Jydoorga and Bhyrochund Chowdree are exempted from 
contributing, Kishnanutid Chowdree, the respondent's step-son, 
is alone liable for her maintenance, whii’h however must be pro- 
portioned to bis share of the annual profits of the estate, which, 
on computation, amounts to 1,644 rupees; deducting therefore 29 
Tupees, 8 anas, for the shares of Jydoorga and Bhyrochund from 
the 40 rupees per mensem, fixed by the Zillah Judge and the 
Provincial Court, there remain 10 rupees, 8 anas to be paid monthly 
by Kishnaniind Chowdree to the respondent; and the Court are 
of opinion that the above sum is sufficient. The case having been 
referred for the opinion of the Chief Judge (W. Leycester) he 
briefly expressed his concurrence in the opinion delivered by Kis 
colleague, and a final decree was accordingly passed, amending 
the decision of the Provincial Court, and directing Kishnanund to 
p^y to the respontlent during her life, the monthly sum of 10 
jijpees 8 anas from the year 1219, B. S., after deducting the sum 
which the respondent had already received in consequence of thf 
Zillah and Provincial. Courts decrees. ^ 


VOL. III. 
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’ MUSSUMMAUT DOORPUTTEE, Appellant, 

^ versus 

Feb. 20tl». HARADHUN SIRCAR and others, Respondents. 

Lands ac- THIS action was instituted on the 4th of May 1816, by the 
'fon^nnH brothers, in the Provincial Court of Moorshe- 

v diMl Hin- dabad, to recover possession of half an estate comprized in 
doo bro- pergunnas Uundyau), .lyasun, Chuiterhalee, Chiinderghatee, 
tilers will Hiihmun*Gaoii and Kvbakul, Hhe triennial jumma of which waa 
deatVlir*^ stated at 47,612 rupees. 

made into * * plaint set forth. that'Ramgnpanl Sircar, the grandfather of 
four shares, the plian tiffs, had four sons, namely, first, Annndeeram the father 
and one of tlie plaiiititfs, second, Bhiiggutram, tliird Rumcootnar, and fonith 
to tlie re^'i-e” ^‘‘dhainohnii. The piaintifl s father supported his bnithers en- 
*sentniives by his own means, and disposed of them in marriage. By 

/ifenchhro- trading and farming to a great extent the plai. tiff’s father accu- 
tlier, unless mnlatcd a large capildl, and continued to live as a jfiint aivd 
proveiMljAt family with his brothers. In J20*J B. S. Miuggutram 
there WHS bi years of discretion, and entered into the service of Kajah 

nny inrqiia- Ran;ki^helJ Buhadoor. Jn the year 1207 B. IS. the pergnnnas of 
lity ill the Hui dyaul and Jyasun were advertised lor sale on account of arrears 
l«h(?uror public revenue; ajid the lesidence of the plaintiff’s futher being 
funds Slip-, former pergunna, and hearing a great deal of the capabilii- 

plied by one ties ol the latter, he sent his brother Bhnggutram with a person 
or more of named Piinchaniin Singh to make the purchase for him of those 
niS2 the substituted name of the latter individual. Accuiv 

acquisitioQ. pergunna Hundyaul was i-oiight by Buggulram in his 

own name tor the sum of 4,Hi0 rupees, and pergunna Jyasun 
in the name of Punchaiyin Singh for the sum of 5,025 rupees, the 
funds being supplied by the plaintitf’s father. Soon after this he 
dispatched his servant Deenooram to make the purchase of 
Chutterhulee, which was also to be sold by public auction, and gave 
him a power of attorney to make the pur* base in his name; but 
the form being irredulap he was unable to present it, and conse- 
tjiiently was obliged to purchase the estate in his own name fof 
1,208 rupees. 1 he funds for this pur* base were also supplied by 
the plaintilPs father, partly raised by a mortgage of the purchased 
estate, which transaction was ol course conducted in the name of 
Deenooram, who, however, executed ,a deed admitting that he was 
merely the nominal proprietor. The plaintiti’s father, on repre- 
sehting^the true state ol the case to the public authorities, was 
acknowledged as proprietor of this and the other pergunnas. In 
the year 1208 B. S. Ramcoomar and Radhaniohun died childless, 
and in the same year died Ramgopaul anii Anundeeram, the 
plaintiff’s grandfather, and father, the latter leaving three sons, 
nan-ely, Haiadhuri, Ramkomul, and Soorujnarain (the plaintiffs), 
who being minors, their uncle Bhuggutiam got possession of the 
entire estate as proprietor, and as iheir guaidian and protector. 
Siiiisequently to the death of the father of the plaintiffs, their 
uncle, with the view of appropriating the whole estate, prevailed on 
the nominal purchasers of Chutterhalee and Jya'siin to execute a 
deed of sale of them to him. At different times the other per- 
guiiuas were bought at public sale, Chunderghatee in the name 
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rtf the plaintiff Haradhun, and Ruhmun Gaon and Kybakul, 1821. 

in the substituted' name of Funchanun JSingh. All these pur- 

chases were made with the profits ot* the joint estate, and during IVfiissnm- 
the whole of this time Haradhiin carried on joint concerns of trade Door- 
''[ith bis uncle lihuggutrafn, and was li\ing in a state of union with Haradiiin 
him. Bhiiggutraiii having no child» adopted a boy named Kam- sircar a&d 
cJiurn in the year 1222, and falling sick the same year at Monrshe- others, ' 
dabad, he made a will in favour of Haradhun, admitting that of 
the entire joint property one moiety belonged of righk to him 
(Haradhun) and his brothers, and bequeathing to them a two ana 
out of the eight ana share of the property which appertained to 
himself. He further appointed Haradhun to be guardian of his 
minor adopted son, and then di<;d. After Bhuggu tram’s death his 
widow in collusion with others, made an effort to get possession 
of the whole property, and applied to the Collector of Rajeshahve, 
who, in consideration of the entry rrf Bhiiggutram^s name in the 
books, decided in favour of his widow and adopted son, and the 
estate was ordered to be placed under the charge of the Court of 
Wards. 'I'he plaint concluded by setting forth, that an ineffectual 
appeal had been made to the Board of Revenue against the above 
de ci'iioii of the (collector. It was averred in reply by Miissummant 
Doorpnttee and Rdinchnnder Talapdtiir (who had been appointed 
guardian of the minor), that the plaintiff^s father had no concero 
whatever with Bhnggutram (the minors adopting father), who * 
lived separate and apart from all his brothers, and made the 
acquisitions of landed property now claimed, solely and exclusively 
by his own means, by bond jfide private purchases. The defen- 
dants denied that any gift or will had been executed by the 
det'eased in favour of the plaintiff, as alleged by him. Much (Con- 
flicting evidence, both oral and documentary, was adduced by the^ 
parties ill support of their respective allegations. On the 21st of 
June 1817, the Second Judge of the Provincial Court decided in 
favour of the plaintiffs, on the following grounds; It is> highly 
improbable that Dhug’gutram should, as allegefd by the defendants, 
have purchased the pergu tin a ofJyasnn from Punchanun Singh, 
and that of Chiitterhalee from Deenooram, by private purchase. 

On the contrary, it is clear from the evidence adduced, that those 
lands were purchased jointly by Bhnggiitram and the father of 
the plaintiff, at public auction, between the years 1207 and 1208 
B. S ; because, after the former pergunna was purchased at pub- 
lic auction ill the nameof Puiichanun Singh, that individual corl- 
veyed it by a deed of sale to Radbamohun, the uncle of the plain- 
tifl'i and caused such deed to be dulv registered, and besides, Bhiig- 
gutram himself, in a former suit, alleged that he purchased the 
pergunna in question at public auction in ■ the year 1207; and 
after the pergunna of (.'hutterhalee had been purchased at public 
auction in the name of Deenooram, Aniiudeeram took a written 
ohiigatibn from that individual to the effect that he had made the 
purchase with his means, on his behalf, and for his benefit. It 
appears also, from the evidence of thirteen witnesses adduced by ‘ 
the plaintiff, especially from the evidence of Punchanun Singh, 
that the pergunna of Jyasun was bought at auction in his' 
name, that Aoimdeeramy Uie father of the f^undffai aad Bhuggui^ 
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1821. ram, the husband of Doorputtee during the life time of Ramgopaul 

their father, and Ramcoomar and Radhamohnn their brothers, were 

Miiesimi- living together as an united ’and undivided family, and with their 
maul Door- I'm, jg pergunna of Hundial in the name of 

Ilaradhun Hhuggutrani, that of J yasiin in the name of Piinihamin Singh, 
Sirchraud and that of Chutteihalee in the name of De-iiiooram ; that ihe^ 
•oiliejs. faiher, from the capital he h-id in his possession and by means of 
borrowing, supplied the funds for the latter purchase, thata wriiten 
acknowleilgeinent was taken fnmi Deenooram, to the effect that the 
estate was purchased bv him for Anundeeram, and that Punchanun 
Singh transferred by deed \)f sale the estate purchased in his 
name to Itadhamnhuii, that all the brothers ccmtinued in joint 
possession, and that after the death of Anundeeram and Ra- 
dhamohun. 1 hugg'.tram caused deeds of sale of the estates 
in their n:.mes to I e made in his fiivonr, and procured his name 
to be registered as proprietor of them ; and that when Hara- 
dhuii came of age, he took possession of the landed and other pro- 
perty joint y with his uncle bhMggnirarn, and legnlarly enjoyed the 
piobts. 1 be will executed bv Bhuggntrani has iieeii fully proved, 
and it has been also proved, that Dooi puttee at knowtedged its va- 
lidity; but there is no necessity to enquire i.*to its validity or other- 
wise. for as theie is abundant testimony to prove th :t the family 
was joint and uiidi’. ided, the plaintiffs are at all events entitled to 
•one moiety of the estate in right of inheritance 'Ihe surplus two 
ana share which they claimed in \irtue of the will was devised to 
them on condition of their educating the minor adopted son of 
Bhnggutram ; but in consequence^ of existing ditierences, and 
another guardian having been appointed, this condition cannot be 
fulfilled by them, and th^v have therefore relinquished the claim 
to this p<»rtion. The plaintiffs were therefore declared entitled to 
one moiety of the estate, consisting of pergunnas Hundval, and 
the other pergumias claimed. I'he appellant and Nundkishore 
Nuiideefwho had since been appointed guardian to the minor), 
being dissatisfied with the above deci>ion, appealed from it to the 
Court of Siidder Dewaiiny Adawlut. Shortly after the admission 
of the appeal, the minor (Kamchund) deceasing, Miissumiuaut Door- 
puttee was allowed t«> conduct the appeal, as his next heir and 
representative, 'I he Fourth and Officiating Judges (S. T. Goad 
and W. Dorin) before whom the appeal was heard, made the fol- 
lowing comments on the evidence adduced : It has been established 
both by yral and documentary evidence, that the estate of which 
the respondents claim one moiety was not acquired by bhuggut- 
ram by his own exclusive industry, and his own exclusive funds. 
The meAa/s of Hiindyal, Jyasiin and Chutterhalee, were acquired 
at a time when all the four brothers (sons of Ramgopaui) were liv- 
ing together as a joint and undivided family, and we e trafficking 
iwth joiiit stock. This was about the year 1207 or 1208 B. S., and 
at that time thev were all in possession of lands as coparceners. 
In like manner the three other meka/s of C hunderghatee, Buhmun 
Gaon, and Kybakul, were purchased between the vears 1211 and 
1219 by means of the joint funds of the copartners. Such parts 
of the estate as had been purchased at public auction were after- 
wards recofiveyed by the nominal to the real purchasers. That 
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tbe lands were purchased with the joint funds is clear from Ihe i82I* 
evidence of the witnesses of both parties, as well as from the docu- 
meiitary evidence: especially from*the will of Bhugguy-am, 
which there is a distinct admission of AnuAdeeram*s right of par- 
ti' ipation, as well as from the answer of the same individual in a Harudiiim 
former suit, in which the same admission is unequivocally made. Sircar and 
It also appears that Ramcoomar. the third son, died childless, others, 
leaving a widow, in the year 1208 B. S., after the purchase of the 
mehdh Hnndyaul, .lyasun, and Chutterhalee ; that in the^ame vear 
Radhamohnii. the fourth sun, also died childless, leaving a widow : 
and lastly, that Anundeeram died in the same year, leaving three 
sons (the respondents) and his brother Bhnggutram, the husband 
of the appellant. In the year 1222, Bhuggutram died, leaving 
his widow and an adopted son Ramchiiriin, he being at the period 
of his death living with his nephews (the respondents) as a joint 
and undivided family. 'I'he adopted son has since died. 'Ihere 
being then surviving of Raingopaui*s family, the three sons of 
Anundeeram, who are the respondents, the widow of Bhnggutram, 
who is the appellant, and the widows of Ramcoomar and Radha- 
niohuii, the Judges deemed it advisable to consult the pundits as 
to the mode in which the estate should be distributed among the.'C 
survivors. 'J'hey were according’y de^^ired to expound the law on 
this point, according to the doctrine current in Bengal. The pun- 
dits replied by stating that the proper mode of distributing an es-* 
tate acquired by a joint and undivided family, was to ascertain the 
quantity of funds and labour supphed by each individual member 
of the family, and to apportiqn the shares atxordingly; but that 
where this fact was not to be ascertained, the rule is, that the pro- 
perty should be equally divided among tlje copircensrs; according 
to which rule, the three sons of Anundeeram, the widow of Bhug- 
giitram. and the widows of Ramcoomar and Radhamohiin, were 
entitled to the portions of those whom they represented respectively. 

After per ising the above opinion, the Judges, on the 20th of Fe- 
bruary 1S21, recorded their judgment, that 'as it was impossible 
to ascertain with any degree of accuracy the quantum of labour 
and funds supplied by each of the brothers, it was equitable to dis- 
tribute the property agreeablv to the rule laid down bv the pundits 
among the survivors. A final decree was accordingly p-assed 
amending that of the Court below, and awarding one share of fhe 
estate to the appellant, as widow of Bhnggutram, one share to 
the respondents as sons of Anundeeram, and one share e^ch ti/'the 
widows of Ramcoomar and Radhamohiin. Both parties were or- 
dered to account to the widows of Ramcoomar and Radhamohiin 
for ihe mesne profits of their shares during the period of their 
dispossession, and the appellant was ordered in like manner to 
account to the respondents for the mesne profits of their share. 

The costs were made payable by the parties respectively. 
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ARMAN PANDE and others, Appellants, 

■ versus 

Feb. 20ih. NOURUTTUN KOONWUR/ (widow of Btja SiNGH, deceased, 
and guaidian of his iiimorson Khetur Singh), Respondent. 

(ii case of a ON the 31st of January 1815, Byja Singh brought an action in 
sale of land the Patna City Court against Arman Paode and Jeolal Rai for 
ration of”' P®®*®**'®" o"® h®'*’ moMza Mufawar Khas, situate in per- 

ils beioft gunna Stehpoorineer, the trieimial revenue of which was stated 
cancelled in to be 565 rupees. 

the event of 'Ii was stated in the plaint* that half the mouza in question be- 
ca8e**mo- lodged to the plaintiff, and the other half to one Oodhoo Singh; 
ney beinir and that they had, in the year 1212. joined in making a 

repaid with- conditional sale of ic to the defendants, in consideration of their 
ifi nine having advanced them a loan of 1,001 rupees; that long before the 
colilpanicd Specified, the plaintiff tendered repayment of the money 

at the same borrowed, reMoesling a receipt for he same, and that his half of 
time by nil the estate should be given up, with which re piest lioweier the 
iir^^ofi*thc refused to comply; whereupon the f>laintiff was de- 

}>a^t*^oVthe depositing the money in Court, but he was informed by 

sellers that ibe Judge that there was no necessity for that, as the conditional 
a portion sale could not become absolute, agreeably to the provisions of 
17, 1806, until the purchaser should present a petition 
sold which ^ of one vear should be served on the seller, but that 

had been the* plaintiff was at liberty, if he pleased, to institute a regular suit 
previously for ihe immediate lecovery of his share, which proceeding he now 
JhaU bTre^ accoidiiigly. , 

deemed* The detail ot the transaction as given hy ihe defendant, Jeolal 
within ihree was as follows : On tb© I6fh of Kartkk, Oodhoo Singh, pro- 
inoiithsi or pnetor of one hall of the mouza in dispute, having 6xed the sum 
X*rcofiiiat rupees, 8 ana-^ as the price of his share, took from him 

theconrli- defendant) the sum of 50 rupees, and ga\e him a written 

tional side ^gieenient that he would within the space of two nmnihs execute 
shall imtiip- a formal deed of sale;*bnt in consequence of ifie existence of dis- 
couie^bso- P"*®® Wro a'“l 'h® plaiiitilF, he (Oodhoo Singh) had re- 

lute, held, many excuses, and delayed the performance of hU promise 

that such three years and seven months; at length matte s being amica- 
contract bly adjusted between them, the plaintiff sold his share for 500 
L'eiiforced ^ anas, to Arman Fande ; and Oodhoo ^ingh sold his share 

aabeiiif^ * jo bljm, Jcolal, ft»r the same sum. leceiving the difference of what 
unjust to- be had ior/nerly received. 'Ihe deeds of sale for both shares and 
wards the the receipts were made out on the same paper and registered at 
contrary to time. After* the date on which Oodhoo Singh originally 

the provi- »be purchase money, bin in ihe same month and \ear, he 

siong of nioitgaged eighteen beegas of land situated in Lut efahad, a> 
reffulation dependency of Muhwar. to Ishq Oollah, Akioo Miihtoon and Dyal 
37, Jb06. Chfiwdhree, for a loan of.one hundred and fifty-one tiipees, and^ 
there being this incumbrance on the estate, the plaintiff and 
Oodhoo Singh, at the time of the transaction with the defendant 
and Arman ande. took from the latter an engagement that the 
sale was not to be considered absolute until nine years after date* 
they themselves entering into another engagement that they would, 
on or before the full moon of the month of Bhadoon of the same 
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year (1212 F. S.), procure from the mortgagees and deliver up to 
-the conditional purchasers the mortgage deed Tor the eighteen bee- 
gas above specibed, or in the event of thfir inability to do so, that 
the obligation executed by the defendant and Arman Pande should 
be considered void and of no effect, and the conditional sale should 
become immediately absolute. As they failed in the engagement, 
it became necessary for the defendant and Arman Pande them- 
selves to redeem the mortgage, which they did accordingly, by 
paying to the mortgagees the sum' borrowed from them.* Oodhoo 
Singh has since executed a written obligation in his favour to the 
effect that the conditional sale had become absolute, and the 
defendant therefore has nothing to do with the plaintiff. 'I'he r ther 
defendant. Arman Pande, made a defence nearly to the samo effect ; 
but added that after the redemption of the mortgage of the eighteen 
beegas by himself and the other defendant, the plaintiff also gave 
an acknowledgment that the sale had lawfully beccMne absolute, 
and that this acknowledgment and all the other documents in the 
case were with Jeolal Rai, in collusion with whom the plaintiff had 
brought the action ; and lastly, that had there been any foundation 
for the plaintiff's claim he would undoubtedly have been joined in 
it by Oodhi.o Singh. 'Jhe plaintiff, in replication, wholly denied 
that he had ever made any declaration that the sale had become 
absolute : he stated that the tnoiiza in question was the paternal 
property of himself and Oodhoo Singh, that it was never divided,' 
but by the advice of his father registered in the name of Oodhoo 
Singh alone ; but as by the niismanagemeut of this individual the 
estate fell into arrears, and w|is about to l^esold by public auction, 
it became necessary to burrow nu>riey, and the plaintiff ^was about 
to borrow a sufficient sum from PrankUh^n Pande, father of Arman 
Pande, on the security of a conditional sale, when that pereon 
stated that he would rather be joined in the transaction by Jeolal 
Rai, with whom he had some pecuniary concerns, and wiUi whom 
Oodhoo Singh had also been in treaty for an advance of money on 
the same security ; ''that the deeds were not* drawn out separately 
with the view of avoiding expence ; that the plaintiff was ail along 
willing to pay his share of the debt due to the mortgagees, which 
he tendered before the expiration of the stipulated period to the 
defendant and Jeolal Rai, and when they refused it, to Ishq Ooilah 
and the other mortgagees, who all, one after another, declined to 
receive it, on the plea that their dealings were with Oodhoo Singh 
alone; that the plaintiff then tmk the amount to' the Coysee of "the 
pergunna, and wished him to receive it in deposit, but on his re* 
fusing to do so, the plaintiff caused him to register the date on which 
the tender was made, and deposited the money with a neighbour 
named Hiirdhee Muhajun, with whom it now is,, at the service 
of any of the parties who may be entitled to it ; that inasmuch as 
the mousa is held in joint tenancy, the plaintiff was necessitated Co 
bring his action against both defendants ; otherwise, in reality and 
point of fact, he had no claim against, and no transaction with, 
Jeolal Rai. Arman Pande rejoined by denying the tender, and 
i&eistlng that he had no separate transaction wHh the plaintiff. 
Jeolal Rai rejoined by reasserting that his share of the transaction 
leas eptirely disUnct and separate from that of the other deftndant, 
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1821. that he had nothing to do with the plaintiff, and that his concern 

was with 0(<dhoo Singh alone. On the 30th of’ July 1816, the 

.Annan Offici'iting Judge uf the Patna City Court gave his judgment in the 
Pan lie and following terms: The Helendants admit th.it their purchase of 
Nonniuun lands in dispute was originally a conditional purchase only, 
KuJnwur. l^nt they bring forward a written engagement executed by the 
pluintitf and Oodhoo Singh to render the condition inoperative 
and the sale absolute They allege that tlie terms of the engage- 
ment iiot«having been fuifined,*the plaintid'*s right and interest in 
the lands have ceased. But, in point of fa 't, the engagement exe- 
cuted by the plaintiff' cannot be held to have the effect of doing 
away the condition under which the purchase was made. It is not 
the usual or regular course of proceeding in case of a conditional 
sale that the condition contained in the deed should* be avoided by 
the execiuion of another instrument; besides, it appears that ac- 
cording to the terms uf this engigement it was stipulated that the 
mortgage on eighteen beegas of land, comprised within the estate 
conditionaily sold, should be redeemed a \erv short time after the 
date on whit h the conditional sale was made ; and it has been 
proved by evidence, th tt within the stipulated term the plaintiff 
did actually tender to ihe mortgagees half the monev borrowed, 
which they refused to receive, on the plea that the whole must 
be repaid at once. Two of the mortgagees admit this fact. The 
*eiigagement therefore adduced by the defendants as having been 
executed by the plaintiff ought not to operate to exclude him from 
possession of his portion of the estate, or to have tlie effect of 
converting the conditional into an, absolute sale. But as the 
estate in dispute is held in joint tenancy, and as, when it was con- 
ditionally sold there was^no attempt made to separate and define 
the shares of the respective sellers, the plaintiff cannot be eniiiied 
to recover possession until he repay in the first instance the entire 
amount uf the purchase money as specified in the deed of condi- 
tional sale. He therefore decreed that the plaintiff should pay to 
the defendants the si/tn of 1,001 rupees, and* enter on possession 
of the entire mouza, of which he should be considered the sole 
proprietor, unless his partner Oodhoo Singh preferred, without 
delay and without reserve, to reimburse him in the moiety of the 
sum which had been advanced by the plaintiff on his account. 
The co.«»ts were made payable by the parties respectively. 

The defendants being dissatidfied with the above decision ap- 
pealed tl^eiefrom to the Batna Provincial Court, and Jeolal Kai 
deceasing after the admission of the appeal, was succeeded in ihe 
prosecution of it by his sons and representatives Hooineil Rai, 
Phouleil R:ai, and Gutiga Bishen. At this stage of the proceedings, 
Oodhoo Singh, the partner of the original plaintiff, came forward 
and petitioned to be admitted to a participation in defending the 
apf)eal, on the plea that he was proprietor of a moiety of the 
estate, and had in compliance with the decree of the City Court 
deposited his portion of the purchase money due to the original 
defendants. I'he prayer of this petition was complied with, and the 
necessary proceedings and pleadings having been gone through* 
the Senior Judge of the Court of Appeal gave judgment in the 
following terms ; 'I'he appellants have not satisfactorily proved 
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Aat the respondents did really make any written acknowledgmelit 
of the conditional sale having become bond fide absolute. Had 
such an acknowledgment been execdted, it is most probable that 
it would have been duly registered, and the deed ot' conditional sale 
canceled. The subsidiary obligation relative to the eighteen bee- 
gas of mortgaged land comprised within the estate conditionally 
sold, is in reality repugnant to the spirit of the provisions contained 
in section 8, regulation 17, 1816; and it was possible moreover 
that the fulfilment of the conditioi) contained in that obligation 
might not have been in the power of the obligors, as the mortga- 
gees might have refused their consent to a redemption of the mort.; 
gage. Under these circumstances there appears to be no good 
and sufficient reason for interfering with the decree of the City 
Judge. He further directed that the respondents were at liberty 
to sue the appellants for any excess which they might suppose 
them to have realized from the profits, after refunding to them-- 
selves the money advanced to the mortgagees with interest, 
and that the appellants were at liberty to sue the respondents in 
the event of their not having realized the sum advanced by them 
to the mortgagees, with interest from the profits of the estate con- 
ditionally sold. 

Arman Pande and the successors of Jeolal Rai being still dis- 
satisfied, presented a petition to the Court of Sudder Dewanny 
Adawlut, praying that a special appeal from the above decision 
might be admitted; and the reasons assigned being considered suf- 
ficient, an appeal was admitted accordingly. Shortly afterwards 
Byja Singh died, and his widow Nouriittun Koonwtir appeared as 
the respondent on her own bedalf, and on that of her minor son 
Khetur Singh. Oodhoo Singh was not made a party by the 
appellants, but he presented a petition to the same effect as that 
which he had preferred to the Provincial Court. On the 20th of 
February 1821, the Fourth and Officiating Judges (S. T. Goad and 
W. Dorin) after an attentive perusal of the evidence and pleadings, 
recapitulated the substance of the case, and delivered their judg- 
ment in the following terms : The respondent, who was formerly 

J Iaintiffiin this case, brought an action against Arman Pande and 
eolal Rai, to recover possession of half of mouza Muhwar, on the 
ground that he (the plaintiff) and Oodhoo Singh, his partner (joint 
proprietor of the mouza in question) had, on the 6th of Jeth 1212, 
P. S., conveyed the same by a deed of sale for the sum of 1,001 
rupees to defendants, taking from the purchasers at the same time 
a written obligation, that in the event of the purchase monfty being 
refunded within the period of nine years, the sale should be can- 
celled. This transaction seems to be clearly of the nature of a con- 
ditional sale, which is in frequent use in the province of Behar. It 
also appears, that before the execution of the deed of sale, eighteen 
beegas of the lands sold had been mortgaged on a loan of 15J 
rupees to one Ishq Oollah and other mortgagees. Arman Pande 
and the other defendant declared that the plaintiff and his part- 
ner executed to them, on the same date as above, a writing, under- 
taking that by the full moon of the month of Bhadoon 1212 F. S., 
they would redeem those mortgaged lands, and in the event of 
their failing to do so, that the obligation executed by the purchasers 
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1820. to'canrel the sale in the event of repayment of the purchase money 
‘ within the period nine years« should be void and of no effect, 
ArinHo and (he conditional sale should immediately become absolute. 
Paiwle and q jjg del’eiidants fiirther«alleged, (hut the mortgaged lands were not 
Nounittiin *®dee!iied within the period stipulated, in consequence of which the 
Kopawur. defendants themselves repaid to the mortgagees the money lent by 
them, and thereby redeemed the mortgaged beegas, and converted 
the conditional into un absolute sale ; aiid that, subsequently, the 
plaintiff himself, and his parti^r. had acknowledged the fairness 
and validity of the transaction. From the proofs advanced in this 
case, it is evident to the Court, that the undertaking to redeem the 
mortgaged lands, alleged to have been executed by the plaintiff and 
his partner, were really so execute^, and it is equally clear, that in 
consequence of their having failed to make good their engagement, 
the defendants redeemed the lands for them. But a doubt exists 
as to the authenthity of the written acknowledgments alleged to 
have been executed by the plaintiff and his partner, admitting 
that the estate had become fairly and absolutely sold : had this 
been the case, the written obligation executed by the purchasers 
would have been cancelled. In the opinion of the Court, the inten- 
tion of the plaintiff and his partner was merely to borrow money on 
the security of their e!^tate. As to the mortgage transaction, ad- 
mitting the fact to be as stated by the defendants ; admitting that 
the plaintiff at'.d his partner entered ii to a written undertaking, 
that in the e' ent of their not redeeming the mortgaged beegas in 
iihadoon 1212 F. S. (that is about three months from the date of 
the undertaking) the sale, which otherwise would not have become 
absolute for nine years, should he'perfected in three months, still 
such a transaction cannot be upheld, as it bears on the face of it 
manifest over- reaching atid injustice towards the plaintiff and his 
partner. Besides, as a case of conditional sale, which in point of 
fact it is, it cannot stand, consistently with the provisions con- 
tained in regulation 17, 1806, uhich are applicable to this spe- 
cies of contract, and^dgreeably to which no conditional sale can 
beer me absolute without the prescribed notice of one year to the 
seller. P'or these reavsons, therefore, it was decreed that the r^- 
presentatixes of Byja Singh (the original plaintiff) and his partner 
Oodhoo Singh were entitled to possession of the properly in dis« 
pute, on payment of the principal sum of 1,001 rupees, leaving the 
profits of the estate enjoyed by the appellants to be held as a set off 
to, their claim of interest, and on payment also of the principal sum 
of 151 rupees, with interest to the same amount, to reimburse the 
appellants for the amount advanced by them to the mortgagees. 
The decree of the Provincial Court was amended accordingly. 
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JOWAHIR SINGH, Appellant, 1821. 

versus* 

CHUNDERNARAIN RAI (his Mother),«and RADHAMADHO March36th. 

GKOSE (his Guardiati), Ruspondents. 

THE appellant sued the respondents in the Piirneah Zillah , 

Court on the 1 5th of March 1809, to recover 1,208 rupees, princi- 
pal and interest, on account of the proceeds of a haut called minor laud- 
Gunge Shukrbaree in pergunna Sheershabad. * bolder and 

'I'he plaint set forth, that although the above pergunna, which his K«anii. 
was the property of the minor defendant, Chuiidernarain, had to recover 
been farmed by the Collector to the plaintiff for ten years, from rents undu- 
1210 to 1219, B. S: the defendants had taken possession thereof, ly levied 
claiming it as the farm of one Gunganarain Mujmooadar deceased, f„“”orit^^*of* 
and causing the net profits of it, which amounted annually to the [he*formcr* 
sum of 207 rupees, to be paid into their own treasury, instead of held that * 
into that of the pergunna cutcherry ; that the plaintitf had sued Oie latter is 
one Goureechurn, who was the ostensible under tenant of the 
aforesaid Gunganarain, in whose name the defendant'i had realized [n. ‘ 
the profits, and on its being proved that Gunganarain was dead, stance, not- 
that Goureechurn was not actually his under tenant, and that the witlistaiul- 
defendants in reality were in possession and enjoyment of the kaut 
and its profits, obtained a decree on the 30th of July 1807, since Juahicd to 
which time he had been in possession of the haut, that the plain- in»]oriiy 
tiff therefore now sued for mesne profits from 1210 to the 30th of b»*f«>retlie 
Phalgoon 1215 B. S., (the period it had been possessed by 
defendants) which according tto the account produced, amounted 
lo 865 rupees principal, which sum, together with 343 rupees for 
interest, formed the sum now claimed. « 

The defendants, in reply, denied that they had been in the 
possession and enjoymeiit of the profits of the haut of Gunge 
Mhukrbaree, and stated that the records of the Collector’s office 
would prove tiiat it ^as held by Gunganaraip Mujmooadar, under 
an istimraree tenure ; that when the plaintifF sued Goureechurn 
as the under tenant of the istimrardar, to obtain possession of the 
.kaut^ he was unable to prove either that Gunganarain was dead, 
or that the defendants had, under a fictitious name, enjoyed 
the profits of it ; and that the decree obtained by the plaintifF on 
that occasion awarding him possession of the property in dispute, 
and against which Goureechurn had made no appeal, did not 
affect them. « 

The papers of this case were afterwards sent from the Dinage* 
poor Zillah Court, for decision to the Second Register at Malda, 
who on the 24th of December 1817, observed, that although it had 
not been clearly ascertained in what year Gunganarain died, it 
appeared from the decree filed by the plaintifF, that after his death 
the profits of the haut, which was a part of the plaintifTs farm, wdl'e 
enjoyed by Chundernarain, and that from the depositions of the 
plaintifTs witnesses, it appeared that he had been out of posses- 
sion of the huut from 1210 to Assar 1214 B. S., during which time 
the annual profits were 201 rupees. He was therefore entitled to 
profits at that rate f>'r four years and three months, which amounted 
to 838 rupees, and to 333 rupees ioterest thereon^ altogether 
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18^1. 1,171 rupees, 14 anas, 2 gundas, 2 cowries ; but as it appeared 

that Chuiidernarain Rai had become of age, and was in the 

Jowaliir enjoyment of his propecty, and that the guardianship of Radha- 

Sinirh, tf. rnadho Ghose had ceased, and as his mother was a woman living 

n^arniuRai retirement, he passed a decree directing Chuiidernarain alone 
<Bn(l Kadba- 10 P^y (be above sum to the plaintiff, with interest and costs, 
tnadlio Chiindernaraiii Rai appealed to the Moorshedabad Provincial 

Gbo>e. Court, and on the 2‘2d of August 1818, the First and Fourth Judges 
passed a* decision to the following effect: Duting the year in 
which the plaintiff represented the defendants to have received 
tlie produce of the fiaut of Gunge Shiikrbaree, Chuiidernarain was 
a fiiiiKir, and his zemindaree was under the charge of the Court 
of Wards. Radhamadho Ghose had been appointed his guaidian, 
and a sum allowed by the Collector for his expences. If therefore 
the guardian, Itadhamadho Ghose, in addition to the above sum, 
collected and expended the pioduce of the haut in question, he, 
and not the appellant, was re>ponsible ; besides, wlien the Collector 
gave the above peignnnain faim to the respondent, he presented 
him with a statement of what it contained, in which statement 
the haut of Ounge l^hukrbaree was included, and from which 
he might have leainl that it constituted a part of his farm. If 
therefore he did not obtain possession of the above haut, in conse- 
quence of the proceeds of it being collected by the defendants, he 
ought immediately to have represented it to the Collector, and to 
have sued the guaidian. But as he had not done so, Chunder- 
narain was not lespraisible. 1'hey therefore passed a decree in 
favour of the appellant, reversing t the decision of the Second 
Register at Malda, and dismissing the claim with costs, and 
referred the respondent, i/'he had any claim to mesne profits, to an 
action against Hadhamadho Ghose the guardian. 

7'he present appellant preferied a petition for a special appeal 
to this Court, v^hich was granted, and the cause came to a hearing 
before the 7'hiid and Officiating Judges (S. T.^Goad and W. Dorin) 
whose final jiidgmen't in the case was recorded to the following 
purport: It appears, that in the vear 1210 B. S., the pergunna of 
Shershabad, which was the zemindaree of Chundernarain Rai, onO 
of the respondents, was, in consequence of his being a minor, 
farmed by the Collector to the appellant for ten years, who, on ac- 
count of not obtaining posse.'sion of the haut of Gunge Shukrbaiee 
sued one Goureechuin, the ostensible tenant, and obtained a decree 
in the Piurneah Zillah Court on the 30ih of July 1807, declaiing 
him entitled to the possession and enjoyment of the profits of the 
above haut. It had been proved that the property in question was, 
as stated in the plaint, a part of the appellant's farm, and that the 
profits of it from the year 1210, to the 16th of Srawun 1214 B. S. 
had been collected (as admitted) by the gomashtas of the zemin- 
dA*. to defray (as they stated) his domestic expences, but it had not 
been proved that the sums so collected had been bond Jide expended 
in that way. As, however, in the year 1210 B. S. the zemindar 
was only eight years old, and a guardian had been appointed for 
him, if the prohts of the haut had not been enjoyed by the farmer, 
and had been expended in an unauthorized manner, the fault 
was not the zemindar’s but the guardian’s, and he was raspon- 
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•ible. If, on the other hand, it coujd be proved that the sums col- 1821. 
lected were really employed to defray the domestic expences of the — — 
minor, and if such expences were proper apd reasonable, the guar- Jowahir 
dian might recover the amount from the zemindar, but if other- 
wise expended, he alone was responsible, and had no just claim to 
reimbursement. They therefore passed a decree against Radha- and Raiba-, 
madho Ghose, in favour of the appellant, reversing the Judgment of madbo 
the Provincial Court, and ordering the decree of the Register to be 
amended, awarding to the appellant the amount of his cfoim with 
interest from the date of the decree till payment should be made by 
Radhamadho Ghose, who, if he could prove that the sums realized 
had been expended for the use of the zemindar, was at liberty, 
if he thought proper, to sue that individual for reimbursement. 


KOONJBEHAREELAL, Appellant, 1821. ‘ 

versus 

GOVERNMENT, Respondent. March26th. 

THIS was a suit instituted by the appellant in the Patna Pro- The surety 
vincial Court on the 20th of February 1816, against the respon- * ficti- 
dent, to recover 14,445 rupees, 10 anas, proHts for eight years 
talook Burreerah Hureesiug, in pergnnna Tulleah, in the Zillah of tied to sue* 
lirhoot, from the beginning of Cheyt 1213 to 1220 F. S., and for profits, 
10,110 rupees, 10 anas, interest thereon, from 1214 to the end of pies 
Poos 1223 F. S., total 24,556 jupees, 14 anas. ' leasc\*iad 

'I’he plaint set forth that Uie plaintiff, in 1211 F. S., obtained beenu'^ust- 
the above talook at vl jumtna of 6,883 rupees, 3 anas, from the. ly cancelled. 
Collector (Mr. James Rattray) on a ten years lease, until 1220 F. S., that ho 
under the name of Modee Lai Mutusuddee, on his own secuiity ; 
that \\i0 pottah and kuhoolceyut of the above talook weie drawn real lessee, 
put separately by the Collector in the name of Modee Lai, subject 
to the approval of thfi Government and the Board of Revenue, and 
given to the plaintiff, who obtained possession and paid the reve- 
; that afterwards apurwanna, dated 20th of August 1 804, was 
issued by the Collector in the name of Modee Lai, notifying that 
tl^ Governiuent and Boaid of Revenue had approved of the lease 
fflif ten years. The plaintiff, in consequence of the revenue of the 
pergunna having been collected in advance by the Collector's 
mumeens and the tehsildars^ previously to his. obtaining possession, 
presented a petition to the Collector to deduct the sum ^collected 
by the above persons ; that Gouree Dutt was consequently ap- 
pointed an, aameen to examine the accounts of the talook ; and 
the Collector finding from the report made by him, that after de- 
ducting the wages of the aumeens and tehsildarst and the money 
received by himself, the sum of 762 rupees was. due from 
aumeens and others, ordered on the 19th of October 1804, the above 
eum to be remitted, and accordingly it was deducted from the year 
Government revenue ; and the remainder of the revenue for the year 
1211 F. S., was received from the plaintiff, to whom the Collector 
gave an acquittance for the whole year; that in 1212 F. S , the 
Collector (Mr. Robert Graham) issued an advertisement, notifying 
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Koonjbe- 
haree Lai, 
V. Goveru- 
mem* 


the sale of talook Dishenpoor, the plaintifTs milkeeyut^ on account 
‘ of the above sum, which wasx^laiined as due, although it had been 
remitted ; but, in consequence of a petition presented by the 
plaintiff under the name of Modee Lai to the Board of Revenue 
and the Zillah Judge, the sale was deferred according to the 
precept of the Court, and the revenue of that year was paid ; that 
when, in 1213 F. S., the Collector again issued a notic'^ deinand^ 
ing the abjve sum, the plaiiititf sent the money by the hands 
of Modee^ Lai, who having explained the circumstances of the 
remission of the above amount, petitioned the Collector to receive 
it*as a deposit, but he refused to take it, and, disregarding the acts 
of his predecessor, attached and advertised the plaintiffs milkeeyut 
for sale, on the plea that there was an airear of 3,828 rupees down 
to Phalgoon 1213 F. S., but on its appearing that no such sum 
was due from the plattiiiff, the sale was postponed according to 
the order of the Board; that although the Board, in consequence 
of plaintiff' s petition, consideied tire claim for the arrear of 1211 
F. S., improper, and gaveoiders for the remission of it, still the 
Collector would not give possession to the plaintiff, although 
the term of the pottnh had not expired, but made a settlement for 
it with the proprietor, on which gioiinds he now sued to recover 
the profits of the lease of which he had been unjustly deprived. 

The defendant, in reply, stated that Modee Lai in whose name 
the lease was granted, was not the plaintiff in the present suit, nor 
had he transfened his light to the plaintiff, who was his surety; 
and theiefore that the claim for indemnification of the loss sustained 
by the lease being annulled ought not be allowed; that section 
12, of regulation 3, 1794, declares, ** that if a Collector shall de- 
mand a sum of money from a proprietor or farmer of land, and the 
propiieior or farmer shall deny by a writing to that effe« t, addressed 
to the Collector, the justness of the whole or part of the demand, 
but to prevent any further process being issued against him shall 
discharge the whole of the demand, the propii^etor or farmer shall 
be at liberty to sue \he Collector in the Dewanny Court of the 
Zillah tor the recovery of the sum and as the plainlitf had riQt 
adopted this line of conduct, and the Collector had continued to 
issue processes against him, the 6ih clause of the 23d section of 
regulation 8, 1799, authorized the cancelling of the lease; 
that no other person was entitled to the profits or subject to 
the losses arising from a nonob-ervance of the regulation ; that 
the* purwanna under the Collec:tor’s signature to his tehsildar, 
and the acquittance for the whole of ihe year 1211 F. S., which 
had been produced by the plaintiti', could not be found in the 
Coliet'toi’s books, but in the papers for ihe year 1211 F. S., the 
sum stated by the plaintiff as havim; been remitted is described as 
arrears; that the contents of the purw a fina dated 17th of Octo- 
ber 1804, did not agree with the Collector’s order of the same 
date, written on the plaintifi’s petition ; that in the lime of Mr. 
Graham it was found, after strict enquiry, that the above sum was 
due from the plaintiff, which could be proved by that gentleman’s 
orders, dated 27th of March 1805, and that although Modee LaFs 
lease had been annulled in the above gentleman’s time (in 1806X 
no suit had been instituted to have it reversed till 1810 ; that even 
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if the order and acquittance produced by the plaintiff were correct, 1B21. 
hie claim ought not to be allowed, as the Acting Collector had no — 
power, without the sanction of the Ooard of Revenue, to remit the * 

above sum, for the Board, on receiving the report made by the U‘‘*^vera- 
eucceeding Collector, reversed the order, and directed the above aient. 
sum, tvhich had been improperly deducted, to be taken from tlie 
farmer. Besides, by the 6th section of regulation 14, 1793, a far- 
mer must claim tlie collection of previous months from the aumeens 
who had charge of the lands before he obtained possession, and 
not from the Ciovernment; and that this lease, which had been 
duly sanctioned, was not cancelled on the authority of the Board of 
Revenue only, but in consequence of a special order of Government, 
dated March 20th, 1806, directing it to be annulled on the grounds 
of an arrear of 762 rupees revenue for 1211 F. S. 

On the 11th of December 1818, the Acting Judge recorded his 
opiiiioti, observing that the plaintiff had represented Modee Lai as 
the Hciitioiis lessee, and himself as ihe surety ; but that it did not 
appear that the Collector, at the time of making the lease, consi- 
dered the plaintiff in the light both of lessee and surety; on the 
contrary, it was not known at that time that Modee Lai was a ficti- 
tious person, nor was it discovered that he was so until enfjuiries 
were made ; that the Collector, with the consent of the Board, made 
the lease to Modee Lai, for whom Koonjbeharee Lai offered secu- 
rity on that occasion ; that if the surely had died, the lease would ' 
still have continued good, on the lessee's giving the security of ano- 
ther person, but if the lessee had died, it would have ceased at 
once, and that therefore, as Modee Lai was a fictitious person, there 
was no actual lessee, neither had the surety any claim to the 
profiu of the farm ; that even admitting the lease to Modee Lai to 
have been valid, the plaintiff ought, if the*re was an arrear fur 1211 
F. S., (which was evident from the plaintiff's admitting that he 
petitioned the Collector to deduct the sum collected by the aumeem 
and tehsildaru from the revenue of the talook) to have paid the 
Collector's demand,^ according to regulation 3 of 1794, and he 
might afterwards have disputid the justness of it ; but as he has 
not done so, the lease was cancelled, with the approval of the 
Governor General in Council, according to regulation 7 of 1799; 
and no Court was authorized to pass orders about lands the lease 
of which had been annulled; that the plaintiff's statement, that 
he had been in the enjoyment of the profits of the above tulook for 
two years, and consequently that he was entitled to the pfohts for 
the remaining eight years, was altogether absurd. He therefore 
ordered the suit to be dismissed v^ith costa. 

The plaintiff appealed to this Court, and the cause came to a 
bearing on the 26rh of March 1821, before the Second Judge 
(Courtney Smith) who having weighed the statements of both par- 
ties and the whole of the proceedings in the case, recorded his 
opinion that as the lease was cancelled in the usual manner and in 
conformity to the regulations of Government, and as in this case 
Modee Lai (the lessee) was a fictitious person^ no, one. was liable 
for the profits of the farm, nor, could tbe surety in the lease, claim 
tbe. profits of it on the. plea that bo was the actual lesjiee* 
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1831. THE COLLECTOR OF BENARES, and BlRJRUTTUN DAS,' 
» ■ ■»» and 01 ) his death CAWN DOSS, Appellants, 

April 4tb. ^ versus 

COSA GIR and RAJ GIR, Respondents. 

jThe non- COSA GIR and Raj Gir were the plaintiffs in this case. They 
payment of sued the Collector of Benares, his Roobukaree nuvees (Jymiingul 
cribe^de- Biijruttun L)as. The latter was the auction purchaser 

poVitonthe ^ estate called Bhuttowlee Kulan, belonging to the plaintiffTs. 
day of sale which had been sold for arrears of revenue. The plaint was filed 
by an fine- in* the Benares Provincial Court on the 19th of April 1824. It 
cliaser ir ® former occasion when arrears accrued on the 

not a snffi- estate, Mr. Salmon, the Collector, advertized it for public sale on 
cient rea- the 1 1 th of May 1812: on which the plaintiffs appeared, paid a 
•^on to 5ft considerable part of the arrears, and promised to pay the rest by 
in '‘tal merits, giving Gyan Gir as their surety that the revenue 
the Vnr- should be regularly paid to the end of the year. This security was 
chase mo- received as satisfactory, and the sale was accordingly put a stop to ; 
ney be paid the 2 1st of October of the same year, the Acting Collector 

period re^ proceeded to sell the estate on account of arrears. The plaintiffs 
qiiired, but attended and remonstrated, stating that they had furnished security 
a sale may already, and that they would mortgage their estate with a view to 
be annul- realize the balance in the event of the sale being postponed. In 
eon o'fiu*" consequence of this remonstrance the Acting Collector postponed 
being made sale until the ensuing day; and then, although the indulgence 
on R date of only half an hour’s delay was solicited, he would not grant it, 
ditferent disposed of the property for the tfifling sum of 1,235 rupees to 

which\vas ^omungiil Singh, who was in collusion with the other defendant, 
adreriised. was urged, moreover, that the property was worth upwards of 
20,000 rupees, being in the immediate vicinity of the city of 
Benares, and containing 1,600 beegas of land, upwards of 1,000 of 
which were arable, in reply, it was alleged that the plaintiff’s 
property had been fairly sold on account of arrears of revenue ; 
that the measure had’iiot beeu adopted until 'after repeated eva- 
sions and excuses on the part of the plaintiff's; that the time 
of sale had been postponed to the latest hour in the evening, and 
just when the Cutcherry was about to break up ; and lastly, that' 
the security bond alluded to by the plaintiffs had not been regu- 
larly and duly executed. 

On the 10th of August 1818, the Officiating Judge of the Bena- 
res* Court* (C. Smith) after an attentive perusal of all the evidence, 
documentary and oral, adduced in the case, recorded his judgment 
to the following effect ; In the first place, it appears that the pro- 
perty of the plaiiitifffs was sold by auction for the sum of 1,235 
rupees, which sum was paid into the Collector’s treasury by instal- 
ments on the following dates: on the 21st of October 179 rupees; 
Off the 29th of the same month 552 rupees ; and on the 6th of 
November 504 rupees. Admitting therefore that the whole of the 
purchase money was paid previous to the expiration of fifteen days/ 
the period fixed by the Collector s order, still a deposit of fifteen 
per cent was not made on the day of sale, because the per centage at 
that rate, on the sum of 1,2.35 rupees, would amount to 180 rupees* 
some anas, whereas, on the day of sale, only 179 rupees were 
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f aid in. This act being contrary to the provisions containech in ^32i. 

section 2, regulation 1*2, 1796, mtist necessarily vitiate and invali- 

tlate the sale. In the second place, it appears that when the estate The Collec- 

was first advertised for sale, the plaintiffs treally did, as stated by 

them, furnish security for the punctual payment of the rent to the Bj^puiiun 

end of the year, and the Collector in answer to the question why Das, v..Co« 

he did not call upon the surety previously to resorting to the mea- rs Gir aad , 

'Sure of a public sale has nothing to allege, but that the security l^<uGir. 

bond was drawn up in an irregular manner. From an inspection of 

that document, however, it appears that the body of it contains a 

clear and unequivocal declaration by Gyan Qir that he had become 

the surety of the plaintiffs, and that tt is duly signed and attested, 

and is in every respect a complete and valid instrument, except 

that on the back of it the name of Cosa Gir is carelessly and 

negligently written by one of the Collector’s officers, instead of Gyan 

Gir. I'his error is not sufficient to invalidate the deed, and the 

surety was held to be sufficient by the former Collector, Mr. Salmon. 

The Acting Collector must have concealed from the Board’s know- 
ledge the fact of security having been given; otherwise he would 
have been instructed to call upon the surety for the payment 
of the arrears prior to exposing the estate for sale. In the third 
place, it appears that the sale took place in the evening, just as the 
cutcherry was about to break up, at a time when there was no 
other bidder present but Cawn Das the brother of Birjruttun Das, 
who was an interested party. Such precipitancy in conducting a 
public sale is clearly at variance with the spirit and intent of the 
regulations. 

He decreed therefore in favour of the plaintiffs, ordering that 
they should be put in possession and the sale annulled, and that the 
Collector should proceed to recover the arrears from their surety 
in the mode pointed out by the regulations. The costs were made 
payable by Government. 

The Collector being dissatisfied with this decree appealed to the 
Court of Sudder Dei^anny Adawlut. and the cause came to a hear- 
ing before the Fourth Judge (S. T. Goad) on the 4th of April 1821. 

The decision of the Court below was affirmed on the following 
grounds, as recorded in the proceedings 6f the above date : The 
first and second grounds stated by the Officiating Judge of the 
Benares Court of Appeal, are sufficient to set aside the sale : but 
the first reason, namely, the non-payment of the prescribed deposit, 
is not entitled to any weight, because it is laid down in the 
section of regulation 6, 1 795, that in the event of a deposit of five (a) 
per cent on the amount of the purchase money being paid, and of 
the purchaser omitting to discharge the purchase money within the 
period which may be stipulated, he is to forfeit the deposit to Qo- 
verniuent, and the lands are to be resold at his expence, but it is no 
where provided that a sale shall be set aside by reason of part of 
the prescribed deposit not being made, supposing the purchase 
mohcy to be duly discharged (6). llie Fourth Judge too adduced 

,(«} Increiued to fiftcon per cent by sectloO 2, regnlsfioti 12, 1796, snU by 
seimo 14, regulation It, 1822, the deposit may be at any rate that the Board of 
RSVentip or other similar antboriiy, may from time to time direct. 

(k^ Neither of these reasoua would, under the prewat nguistions, apparently 
VOL. 1X1. V 
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1821. ancther reason why the sale should be set aside, which reason did 

not appear to have been noticed in the decree of the Court below, 

Ttir Collcc- and this was that the estate was adveitised to be sold on the 2l8t of 
nar«^ and Acting ^Collector had carried the sale into effect 

Rirjruiftiio any fresh notice or advertisement of the post- 

Das,.!'. Co- ponement, which measure was clearly illegal and injurious to the 
f#i Gir and interests of the defaulting proprietoi, and indeed its illegality had 
K»j 6ir, repeatedly recognized in the judgment of the Superior Court. 


KALI KHAN, Appellant, 
versus 

RAJAH MITfERJEET SING, Respondent. 

THE respondent, former plaintiH\ on the llth September 1813, 
wbomTheir Dewanny Court of Zillah Behar, for 

husband possession of one half of niouza Kutharee and three other mouzas 
bad settled situate in perguuna Snnwat, the annual produce of which was 
bis proper- estimated at 1,060 rupees. 'Ihe plait. t was to the following 

ty in equal etfect : 

lions, one above mouzas were formerly a part of the plaintiff’s estate, 

dyinir, the He disposed of them to one Bhnggoo Khan, who held possession 
other has fn„n the year 1 196 F. S., until the year 1206 F. S., when he died, 
hdierftance wives, Mussummaut Fearee Begum and Mussuminaut 

agreeably A-usima Khanum, heirs to his pr(>j)erty, 'Ihese vtomen accord- 
tutbe.vsoo- inglv took possession, having appointed the defendant their agent. 

law^^bur" ^ BegiKii died, and Ausima Khanum 

the *de- <’ontinued in sole possession of the mouzas until 1217 F. S,, when 
ceased wi- she sold them to the plaintiff, ha\ in g procured his name to be 
dow's bis- substituted for her own in the Collector's books. 'Ihe defendant 
wiiuake a niiscellaneous petition to (he Zillah Court, praying that 

the proper ^asima Khanum might not be allowed to sell the property to the 
tyiudefault p-aintiff, on the plea that Bhnggoo Khan, who had adopted him 
of nearer (the defendant) had during his life time divided the above property 
heirs. between his two nives, and conferred the proprietary right on 
them, in lieu of dower, the first of whom, namely. Pearee Begum, 
was his aunt, and had assigned to him all her property. Upon this, 
an order was passed directing the defendant to prefer a regular 
suit agreeably to the regulations; this, however, he did not obey, 
but by creating disturbances greatly hindered the collection of the 
revenue, and both parties having applied to the Criminal Court for 
redress, a decision was given against the defendant, who, upon this, 
agreeably to section 23, regulation 9, 1807, appealed to the Court 
of Circuit. The Third Judge of that Court directed that the 
defendant should be put into possession of one-fourth of the 
property, and on a further appeal to ihe Superior Court, possession 
or one moiety was awarded to him, leaving the plaintiff at liberty 
io prefer a regular suit, which he now preferred accordingly. The 


1821. 
May I9lh. 
'Of two wi- 


bc sufficient lo set Mule « public sale, as by section 4, regulation II, 1822, such 
•ale cannot be nnoiillcd by auy error, irregmlarity , or omission whatsoever, not 
involving the failure of one of the conditions specified in the different elaitset of 
section 5, to be casential to the validity of public m1«j. 
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plaint further went on to ttate, that the defendant had no risht to 
possession, for, although he would represent himself as being the 
adopted son of Bhuggoo Khan, according to law he has no here- 
ditary right; again, if he called himself the nephew of Mussummaut 
Pearee, still accordintr to the furaiz^ov law of inheritance, he has 
no hereditary right to the propeity of his deceased aunt, and ad- 
mitting also that Mussummaut Pearee had made over to him, as a 
free gift, all her share, yet, as there had been no regular division 
of the property, such disposition /)[i her part was illegal ; that the 
defendant, during her life time, was never in posseslion, which 
proves the deed of gift set up by the defendant to be invalid, and 
that the property of Mussummaut Pearee, owing to her leaving no 
heir, necessarily escheated to Government, by whom a settlement 
had been made with the plaintiff, who is, according to section 6, 
regulation I, 1793, the only lawful proprietor. 

'J'he defendant replied in the following terms : 

If the disputed property had, as the plaintifi' states, been for a 
great length of time a part of his hereditary estate, how was it that 
in the Collector’s books the name of Bhuggoo Khan was inserted, 
and not that of the defendant X again, the plaintiff rests his claim 
upon the purchase made by him of the share of Pearee Begum, 
together with the other lands from Ausima Khanum ; the legality of 
the sale, however, on the part of Ausima, rests on her right to the 
lands sold, which right she did not possess according to the law 3 
of inheritance. The deed of sale was therefore illegal. 3 he true 
state of the case is as follows; Bhuggoo Khan having given the 
lands in question to his two wives, in lieu of dower, in the year 
1207 F. S., together with oflier property real and personal, they 
took possession accordingly. Pearee, the defendant’s maternal 
aunt, during the life time of Bhuggo^Khan, after she had taken 
possession of her share, having aaopted him, gave to the defen.-i 
^ant, and put him in possession of her property real and personal, 
including her share of the lands. The widows were in separate 
possession of their ^spective shares, and cotisequently in virtue of 
the deed of gift the defendant has a right to the ^hare of Pearee, 
independently of which, however, he w^s, by l:aw, heir to her pro- 
perty. 

On the 24lh of February 1816, the register of the Zillah Court 
decreed in the following terms ; hv a former suit institoted for 
mesne* profits, the present plaintiff was then plaintiff, and the 
present' defendant, together with two others, were the defen- 
dhiits. A copy of the decree in that case, bearing date the 
12th of May 1814, lias been produced in the present investiga- 
tion by the plaintiff. From this decree it appears, that after 
all due investigation into the statements of both parlies, the 
right of the plaintiff to possession of the moiety of the mouzas 
in dispute was fully established. He ordered, therefore, that, 
agreeably to the opinion expressed in the above decree, the 
plaintiff be put in possession of the above mouzas, and that the 
costs of suit be defrayed by the defendant. The defendant th^n 
appealied to the Provincial Court at Patna ; and on the 2d of June 
ISIS', the Second Judge, on the same grounds, confirmed the Regis- 
ter*! decision of the 24th of February 1816, dismissed the appeal^ 


.91 

J82I. 


Knii Kliati, 
V. RnjHli 
Mitteijeet 
Slug. 
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Kali Khan, 
V. Knjah 
Mitieijeel 
Slug. 


an^ adjudged the coats of suit, in both Courts, to be paid by the 
appellant. 

The appellant then petitioned the Court of Sudder Dewanny 
Adawlut for the adiitissien of a special appeal, which being granted, 
the case came to a hearing before the Third Judge (S. T. Goad), to 
whom it appeared necessary in the first instance, that the following 
questions should be put to the law officers of this Court; Is Ausima 
Khanum, according to law, heir to the property of Pearee Begum, 
her rival wife, and in case she be not, is the appellant, who is her 
nephew oV son of her sister, her legal heir I On the 2'id of January 
1B21, the desired futwa^ together with the documents filed in the 
Froviricial Court, and pleadings of both parties in this Court were 
read. It appeared from these papers that the decree of the Pro- 
vincial Court had partly been founded on the erroneous supposi- 
tion that the former cause relative to mesne profits had never been 
appealed, whereas, it appeared, from the copy of a petition of 
appeal, where Kali Khan was appellant, and upon the top of which 
was written an oider admitting the appeal, dated the 1st of Decem- 
ber 1814, that such uas not the case. It also appeared, that it 
been referred back for further investigation ; and that the final dis- 
posal of it was postponed for the decision of this case. 

The answer of the law officers of this Court to the question pro- 
posed was to the following effect : Ausima Khanum has no right to 
any part of the property left by Pearee Begum, her rival wife^ and 
as they are the only two widows of Bhuggoo Khan, and as the 
appellant is the only relation of Pearee Begum living, he has^an 
hereditary right to her share, that is. one half of the property of 
Bhuggoo Khan, the other half being (be portion of Ausima Khanum. 
Under these circumstances, the Third Judge recorded his opinion, 
that the appellant should be put in possession of the disputed 
property, that the proceeds of that portion from the time of his 
dispossession, to the present period, should be refunded, and that 
the costs of suit should be defrayed by the respondent. 

On the 19th of tlie papers in the caso being taken up by 
the Officiating Judge (W. Dorin) he recorded his concurrence 
with the Third Judge to the following effect : 

It appears that the Second Judge of the Provincial Court having 
made a former decree of the Register the groundwork of his 
own decision, confirmed the decree of the Zillah Court. The 
former decree by the Register was in the case of the respondent 
(then plaintiff) suing the present appellant, and two other per- 
sons, for«485 rupees, 4 anas, the proceeds of the present disputed 
property for the year 1218 F. S. It might be said that the Regis- 
ter had power to decide this case, and as the Second Judge sup- 
posed that the case had not been appealed, he considered the Re- 
gister's decision as final. It appears, however, from the order writ- 
ten on the petition, a copy of which forms a part of the proceedings 
of this case, that on the Istof December 1814, the case was appealed, 
and it does not appear that up to the present day any decision has 
been passed ; as far, however, as regards the present case^ it appears 
that the disputed share, together with the other moiety, were for- 
merly in the possession of one Bhuggoo Khan, who during his lV'<s 
time divideid it equally between his two wives, Pearee Begum a^d 
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Ausima Khanum. Pearee subsequently died, leaving her nepKev 
her heir, and the respondent's claim is founded on his having pur* 
chased both shares from Ausima. The appellant, however, denies Kali Khaa, 
the right of that woman to sell both shares. As then the law offi- 
cers of this Court have declared the appellant, independently of the 
deed of gift, to possess the hereditary right to one moiety, the claim 
of the respondent cannot be upheld. It is here worthy of mention, 
that at the time of the above ^cree, under date the 1 2th of May 
1814, it was not competent to the^Register to decide cases beyond 
the amount of 500 rupees; and although the sum suedTfor nomi- 
nally was not more than 500 rupees, yet as the investigation involved 
the question of proprietary right, it was really much more. The 
question of proprietary right, moreover, was under appeal, gnd it 
certainly was not proper for the Register to decide in the interim a 
case of mesne prohts of that self-same property before the derision 
of the Court of Appeal was known. It was finally ordered, there- 
fore, that the decisions of the Courts below be reversed, that the 
costs of suit in all three Courts be charged to the respondent. 

That the appellant be put in possession of the moiety in dispute, 
and that he receive from the respondent the proceeds of the said 
moiety from the time of his dispossession (a). 


GOPEE'CHURUN BURRAL, Appellant, 1821. 

versus 

MUSSUMMAUT LUKHEE ISHWUREE DIBIA, and RAO Junesih. 

RAM SING, (Guardian of the Minor, Suruswuteb Dibia), 
Respondents* 

ON the 27th of March 1810, Gopee Churun Burral sued Lukhee Money 
Ishwuree, and the minor widow of her son (Suruswutee Dibia), hsvingbeeor 
zemindars of pergqnna Museeda, dec. and Neelkaunt Surma and 
Nundkoomar Surma, the former agents of those individuals, in the arrets of 
Zillah Court of Dinagepoor, to recover the sum of 4,940 rupees, govern^ 
being the principal and interest of a debt on bond. reve- 

7 he plaint set forth, that in the month of JetA of the Bengal IJeJ^n^er- 
year 1219, Lukhee Ishwuree deputed the defendants Neelkaunth rooeousl^ 
Surma and Nundkoomar Surma from Moorshedabad, with a power registered 
of attorney to borrow on her account, from the house of the plain*-^*® proprie- 
tiff, the sum of 4,000 rupees, for the purpose of discharging the*^[2^ 
arrears of revenue which had accrued on the pergunna of Musee-r rightful 
da : that they accordingly, on the 25th of the above month and projirietor, 
year, borrowed the money from the plaintiff, executing a bond for ?" coming 
the amount, which bond, after it was duly registered, they deliver- 
ed to the plaintiff, together with the power of attorney under held liable 
which they had borrowed it; that subsequently to this transaefion forthedebt: 

the name of Mussuminaut Suruswutee had been registered as pro- snd tbiaU 

® ^ confor- 

mable to 

(a) In tbja case the appellant came under the deacrlption of that class of heirs the Hin- 
who rank third among the distant kindred, and who take the estate in default of doo law. 
theme heirs who are teclioically termed legal sharers aud reaiduaries.— iSre Prin- 
and Freceienii of MooAummudan Law, page 8, §{ 45. 
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1820. ppietor of the above pergunna in lieu of that of Liikhee Ishwuree. 

■■■ The plaint went on to state, that the sum now claimed was for 

GopeeChii- the principal and interest which had accrued on the debt, and 
*■““ ^“***‘’**» prayed further that interest might be awarded up to the date of 
niaurLuk°’ decision. The defendants, Neelkaunth Surma and Nundkoomar 
heeisli- Purina, in their reply, admitted the justice of the demand; butthe 
wiireeDibia Other defendants did not appear. 

1816, the Zillah Judge passed a decree to 
*iii iiig. the following effect : It has been established by the evidence of 
the witnesses and the documents adduced in this case, that the 
sum claimed bv the plaintiff was really lent by him in the mode 
slated, and paid into the Collectors office on account of the 
revenue of pergunna Museeda. When this transaction took place 
Liikhee Ishwuree was registered as proprietor of that pergunna. 
She is living with Nuruswiitee Dibia as a joint and undiiided 
family, j he plaintiff advanced the money under the belief that 
Lukhee Ishwuree was proprietor of the pergunna, a supposition 
which was justified by her having been recognized as such by the 
officers of Government, although, at that time, ^u^usw'utee Dibia 
was not recognized as proprietor, yet she was, in point of fact, the 
proprietor all along, and now that she has been formally- acknow- 
ledged as such, she cannot have any reasonable pretext for refusing 
to discharge the just demand of the plaintiff; she being in realitv 
, the person benefited. Had she not been conscious of her inabi- 
lity, she would unquestionably have ap{Ilared to answer the claim. 

It does not seem necessary to enter into any particular enquiry as 
to the cause of the transfer of the proprietary right. It is indeed 
clear that the name of Lukhee Ishwiltee was inadvertently registiJr- 
ed as proprietor. Suruswutee Dibia should consider herself to stand 
in the same predicament afs if the estate had devolved upon her bv 
right of inheritance ; but should she, being dissatisfied with this 
order, appeal from it to a superior tribunal, and should her appeal 
prove 80 far successful as to exonerate her from the liability to 
which she is now considered subject, and should Lukhee Ishwuree 
not possess assets to meet the plaintiff’s demand, he will then be 
at liberty to come upon the authorities by whose error, in registec- 
ing the estate of one individual in the name of another, he was 
induced to advance his money. Both the defendants, Lukhee 
Ishwuree and Suruswutee Dibia, for the reasons above st.ated, 
were included in the judgment, and they were ordered to pay to 
.the. plaintiff' the sum of 4,000 rupees with interest, at the rate of 
twelve per cent, from the date of the bond to the date of the 
decree; which amounted to 1,568 rupees. They were further 
adjudged to pay the costs of suit, and the plaintiff was directed 
to hie a supplementary plaint on a separate piece of stamp paper, 
corresponding in amount to the additional interest decreed, 
which he did accordinjrly. 

An appeal having been preferred by the guardian of Suruswutee 
Dibia from the above decision to the Provincial < 'ourt of Moorshe* 
dabad, the Third and Officiating Judges of that Conit, on the I6th 
of May 1819, passed a decree amending that of the Zillah Court, 
exonerating Suruswutee Dibia from the demand, and making 
Lukhee Ishwuree solely liable for the debt, on the ground thal^Uie 



€ASES IN THE SUDDER DEWANNY ADAWLUT. 


95 


former had neither received the money borrowed, nor authorized iS2l» 
the execution of the bond. 

A petition for a special appeal against this judgment was pre- ruTaijmill 
seiited by the creditor Gopee Churun Bugral; and the Judge to iVliissuin- 
whom it was presented deemed it expedient to take the opinion of maut 
the Pundits oh the following question : Liikhee 

Lukhee Ishwuree, at the time of her being registered as proprie- 
tor of perguiina Museeda, borrowed four thousand rupees for the hho Rant 
purpose of paying arrears of revenue, which had accrued on the Sing, 
above estate, and bond fide applied the money borrowed to that 
purpose ; subsequeittly to this transaction Suruswutee Dibia (the 
minor widow of her son) was registered as proprietor. Undef 
these circumstances, is the latter individual liable for the payment 
of the debt by reason of her having come into the possession of the 
landed property, for the purpose of discharging the arrears on 
which the money had been borrowed ? 1 he reply to this question 

being in the aihrmative, it was deemed equitable to admit the 
special appeal, and it was admitted accordingly. Rao Ram Sing 
(the guardian of the minor Suruswutee Dibia) appeared to answer 
the appeal. Lukhee Ishwuree did not appear. On the 1 4th of 
May 1821, the cause came to a hearing before the Second Judge 
(Courtney Smith), who recorded his opinion to the following effect: 

This case involves a simple question as to the rights of debtor 
and creditor, rather than a question of inheritance ; and therefore 
there was no apparent necessity for taking the opinion of the 
Pundits on the point of Hindoo law; nevertheless, their opinion, 
that Suruswutee is liable for the debt specified in the bond, seems 
conformable to reason and gowd sense. She ought to be held lia- 
ble. and so ought Lukhee Ishwuree; they should be considered to 
be jointly and severally responsible. 'I he judgment of the Zillah 
Court appears to have been in every respect sound and reasonable, 
and should not have been disturbed by the Court of Appeal. At 
the sail e time, the Second Judge recorded his opinion that Surus- 
wniee Dibia should b® considered at liberty ip sue Lukhee Ishwu- 
ree for the recovery of the amount, after she had reimbursed the 
appellant. On the .5th of June the cause came on again before 
the Third Judge (.S. T. Goad), who briefly expressed his concur- 
rence in the judgment of his colleague. A final decision was 
accordingly passed, annulling that of the Moorshedabad Court of 
Appeal, and affirming the decree of the Zillah Judge ; and it was 
adjudged that Gopee Churun Burral should recover the sum^.f ^^ 

4,000 rupees, with interest at the rate of 12 per cent per mnnum on 
that sum, up to the day of payment, from Lukhee ishwuree Or Su- 
ruBwutee Dibia, or from both of them; and that the estate registered 
in the name of the latter individual should be sold in satisfaction 
of the .debt, in the event of its not being liquidated without delay. 
Suruswutee Dibia was further made liable for the costs incurred^in 
the Provincial Court and Sudder Dewanny Adawlut. 
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1821. , JEETUN DAS, Appellant, 

* — — — 

Jane 18th. LAL ROODUR PURTAB SINGH, Respondent. 

« 

A bond IN the year 1860 of the Sumhut eera, corresponding with tha 
liariiigbeen year 1803 A. D., Rajah Lai Isruj Singh, since deceased, the lather 
before*t}ic the respondent, borrowed from the banking house of the ap- 
'utofJan. pellant the sum of 15,000 rupees, and gave a bond for the pay* 
1804, bear- ment of the amount, with interest at the rate of one per cent per 
■"^the^ra^e*^ wensewi, with an engagement that the money should be repaid 
of I2;»er ^i^hin the period of four months from the execution of the bond; 
cent per bot on the expiration of the above period, not being able to make 
annim, and payment, he executed a fresh obligation on the 1st of Asarh 1861 

15,750 rupees (being the amount of the 
period *a^ principal and interest of the former bond), bearing interest at the 
Second rate of on<$ rupee, four anas per mensem, and assigned over to the 
bond, (the house of Sahoo Bullum L>as, and Dwarka Das, in trust for the 
first re- benefit of the appellant, the rents of tnouza i^ursa and* nine other 
uncTncel i^ouzas situated in pergunna Chowrasee, which lands were let in 
led) for the farm to one Sewun Lai at an annual jumma of 10,000 rupees, pay* 
same debt able by eight different instalments. In consequence of this assign- 
rate**hdd*^ ment the appellant received at different intervals the sum of 7, 133 
that’agree- rupees, 4 anas, through the house of Sahoo Bullum Das and 
ably to re- Dwarka Das, in part payment of his debt; but Kajah Lai Isruj Singh 
gulntum35, subsequently dying, and leaving his son, the respondent, in a state 
Ic^ al in-* of minority, his landed property was taken under the care of the 
tercst is Court of Wards. The appellant applied to the Collector for 
not there- payment of the debt due to him, but he was informed in reply, that 
by forfeited, his demands could not be attended to until the estate had been 
cleared of the other mortgages with which it was encumbered. 
The appellant on these grounds instituted an action in the Benares 
Court of Appeal on the 1st of July 1815, against the respondent, 
and the Collector of Ziilah Allahabad, claiming the sum of 22.866 
rupees, 12 anas, beiqg the principal and ivterest to an equal 
amount (deducting the sums already received), of the debt incurred 
in the manner above stated. Lai Rooder Piirtab Singh was not 
forthcoming to answer the demand, and it appearing that he had 
attained the age of majority, and had come into possession of hU 
estate; the Collector was of course exempted from all participation 
in the case. 

This cause came to a hearing on the 4th of July 1818, and the 
following was the substance of the decree passed by the Officiating 
Judge of the Benares Court : It appears that the plaintiff took 
from Rajah Lai Isruj Singh a bond for the sum of 15,000 rupees, 
and afterwards another bond for 15,750 rupees, by adding five 
months interest to the principal of the original bond. The original 
bond therefore became cancelled, and in its stead a second ob- 
ligation was executed, in which it was stipulated that any part of ; 
the debt remaining unpaid at the end of Jeth 1861 Sumbut^ 
should bear interest thenceforward at the rate of one rupee four 
anas per mensem. The date of the execution of the second 
bond is the 15th of November 1803, or eight months subsequent 
to the promulgation of regulation 34, 1803, which provides that 
the Courts are not to decree any interest whatever in any ease 
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^6r8 the boad ehall ' specify a higher * rate of interest than ns i8dl« 
authorised by that regulation. Now it appears that the plaintiff has • ■■ 

acted wilfully in contravention to the provisions of this enactment, Jeetun Das, 
for the 1st of ilsarA 1861, Sumbut^ corresponds with tha 24th of »• Lai Hoc^ 
Jline 1804, A. D., and it is clearly laid down in the regulation 
above quoted, that after the 1st of January 1804, no higher rate of ° ^ 

interest than twelve per cent per annum shall be allowable. The 
plaintiff therefore is not entitled to any interest, from the fact of his 
conduct having amounted tb an In^ngement of' the regulations, 
and . what he has already received interest should be deducted 
from the principal debt, which will leave the sum of 8,616 rupees^ 

12 anas, to be received by him. This sum was accordingly 
adjudged to be paid by Lai Rooder Purtab Singh, and the costs 
were made payable by the parties respectively. 

Jeetun Das being dissatisfied with the above decision, appealed 
from it to the Court of Sudder Dewanny Adawlut. The cause' 
came to a hearing, in the first instance, on the I Sth of June 1821, 
before the Officiating Judge (W, Doiin).who recorded his judg- 
ment to the following effect : The claim of the appellant appears 
to be founded on the second obligation executed by the respon- 
dent’s father. Its authenticity is indisputable. The point for 
consideration is whether or not the appellant should have interest 
awarded to him in addition to the principal of his debt. The 
. Officiating Judge of the Court below seems to have been of opinion , 
that all interest should be forfeited, it having been stipulated to be 
paid at the rate of 1 rupee, 4 anas, per mensem, in opposition 
to the provisions of regulation 34, 1803. The case must certainly 
be tried agreeably to the provisions of the above mentioned regu- 
lation, because both the bonds were executed in the district of 
Allahabad, and not in the city of Benares? but the third section of 
4he enactment above quoted has this provision,' that if the cause of 
action shall have arisen on a date subsequent to' the tenth day of 
November one thousand eight hundred and one, the Courts are 
not to decree any interest whatever above th[p rate of twelve per 
4!eni per annum; and by the seventh section Of the same enact- 
ment it is provided that the Courts are not to decree any interest 
whatever in any case'where the bond or instrument given for the 
eecurity and evidence of the debt shall have been granted od a 
' date aubseduent to the first day of January one thousand eight 
hundred and four, and shall specify a higher rate of interest than 
is authorized by Section 3, of that regulation. But the first boipL 
is dated the 15th of November 1803, that is before the 
January 1804, and the creditor therefore appedrs to be entitira to 
recover interest equal to the principal of his debt, because the rule 
contained in the above provision has reference only to bonds exe- 
cuted after the Ist of January 1804, and can bjr hb means warrant 
an order for the total forfeiture of interesiid tm ease. The decree 
of the Court below should therefore be aitmndedv add the amoutic 
of principal and interest claimed by the appellant should be'awarded 
to him. It was further incklentaliy remarked by the Officiating 
Judge, that even admitting the propriety of the order for the for^ 
feiture of interest, agreeably to the rnie contained • in section 7, 
regulation 34, 1803, still it was not legal to direct a refund^ or to 
lllr o 
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1821. iKHke a deduction on that' account from the principal,- on the 

ground of the receipt of any pai-t of the interest which had been 

Jeeinn Dm/ stipulated for at a higher than the authorized rate, there befing 

dii^*Pur^*b eiiactmant in question which could justify such an 

iir ur b 

On the same day the case having been brought before the Third 
Judge (S. T. (3oad), he expressed bis entire concurrence in the 
above opinion, observing that the aecond obligation was not intend^ 
ed to cancel, but was rather adminicular to the original bond, an 
infereiK?^ which was suppoitedVy the fact that the latter insirii men t 
continued in the possession of the appellant after the execution of 
'the former, which did not fall within the provisions of section 7, 
regulation 34, 1803. The decree of the Provincial Court was 
therefore amended, and the respondent was adjudged to pay to the 
appellant the sum of 14,^4102 rupees, being the balance of the claim 
preferred by him on account of principal and interest, after deduct- 
ing the sums already received. The costs of both Courts were 
made payable by the respondent. 


MEER ASHRUF ALT, Appellant, 
versus 

July 9tU. MUSSUMMAUT GOURMUNEE and others, Respondents. 

broViirby ' plaintiffs in this case were^ussummaut Kishoree, widow 

certain ^ MeghoQ 8ah and mother of Cheitun Sah deceased, and Mussum- 
joiRt Bin- maut Birjmnnee and Mussummaut Gourmunee, widows of Cheitun 
d<»o pro- 2 ^ 12 ; and the claim was to recover one third share of the joint 
Rsa1n8”\he appertaining originally to the three brothers, Ramdas Sah, 

Collector Meghoo Sah^ and Kishenchiinder Sah. The claim was instituted 
and the on the 31$jt of January 1817, ?» form^ pofiperis^ in the Dacca 
surety of Provincial Court, and |he property claimed on the above account 
partner' valued at l7,d0Q rupees. 

(who was set forth ill, the plaint, tliat Megboo Sah (the husband ef 

treasurer, one and father-lnrlaw of tha other two ptaintiffe) and Ramdas Sah 
and hi^ de- Kishenchiinder Seh, were three brothers,* who lived as a joint 
absconded) imdiv'ided fauiily, and who carried on trade together by means 

for the ret; f*^rtune which thfy had inherited from Uieir father. The 

covery iSt were conducted in the names of Ramdas $ah, and Meghoo 

their shares 33 ^^ and they bed extensive dealings in Dacca, Moorshedabad and 
pro^pJ,®^y“*Vother cities. By these means they acquired considerable property 
whidi in money, laqdg, jei^els, drc. amouotiDg in value to about a lakh and 
beensoldoD ^ ha^lf of rupees, Meghoo Sah died, Jeaving a son (Cheitun Sab) 
fh^d*fSca-''^^® was married to the plaiutids, GoiiriUMnee and Birjmunea, and 
Sah having alsp. siihsequeutly died, the business was con- 
ment in ^ in the name of Kiahfnchunder, by reason of the minority 

voiirof of Cheitun Sah. On the. death qf Kiehenchunde^bts son,Suroop 
Cheitun Sah purchased a commodious house in. the cUy^ 
that the and. set up as bankers under dia firm of Cheitun and Suxoop^ and 

surety was . , 

solely liable ; he having pointed out the property a# exclusively belonging to tliadefaeltea 


Singh. 


1821. 
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*ei|uinBd taM)«idafabIe pM>p6rty. I{i.tha.year>l9U B* S.» Cheitmi I 82 i. 

diad, and Suroop, with th8 piaiatiffs parmiMioo, retainad the ex- — = 

clasiTe mana^aiQenjt of ihabaakidg aim houaeliold cohcerne. < la M«er AtH- 
1214 B^S.^he becarnetfeaBurerto.tbeGeHecitprof 0acca’jelalpofe« Aii,tr. 
under the secority of Meer Ashraf All and Moulovee Hafeesoollah, ^^Qonr« 
and in the year 1221 he abecoaded with Large euanf^ of the public muneeaod 
property, up6n which the saretiee caused the whole jjMnt. property, others. * 
moveable and immovealila ta be sequesteredf incluaing eveu the 
jewels and the other peculiar property bebnging to the plaintiffs. 

The plaintiffs objected to tbis proceSdingi by a summary eipplica- 
tion to the Ziliah Court, but ihetr application was, unattended to. 

I'he Provincial Court deeming the case such as to warrant a suoik* 
luary enquiry, directed the Judge to'make it accordingly, but their 
order was reversed! on appeal by the Judder Dewanny Adawlut, 
and the plaintiffs were refbrred^to a regular suit. The property 
was accordingly sold by public aucion, and the proceeds deposited 
in the Collectors treasury. Moulovee Hafeezoollah replied J>y 
alleging that he was merely a nominal surety, and that aktmugh Us 
name was coupled to that of Ashruf Ali in the security bond, yet 
that it was merely for the sake of form ; that he had received an 
indemnity bond from that individual, and that he had nothing to 
do with the seauestration and sale of the defaulter’s estate. The 
Collector urgea in answer that no responsibility rested with him ; the 
property which wasteised having been pointed out by the sureties of 
the defaulter, as belonging exclusively to him, and they having under- 
taken to answer the demands of any claimants who ihigbt subse- 
quently appear. The remaining defendant, Ashruf Aii, replied that 
nil the property which had be^ pointed out by him and sold in 
consequence of the defalcation of Suroop^ did ’bimd belong 
exclusively to that individual, that no partmf it was joint property; 
for that Meghoo Sah had been dead for 35 or 36 years, and t hei- 
tun Sah for 14 or 15, and that' the tatter person moreover v^as in- 
sane, blind, and wholly inconipeteut to be a partner in any business. 

On the 24th of January 1626^; thb Sebior Ju^ge of the Frovineial 
Court having ascertained from his Hindoo law odti'er that, of the 
property originally held jointly by Meghoo,. Ratudas,, and' Kiriieii- 
ehunder, Cheitun Sah, the of the first vtamedindividtial, Was 
entitled to one-third', and that after hh death, his widows Birjmunee 
and Qourmiinee were Ubtltled to the same portion, enbjeet to. the 
maintenance of his mother Kishocee. and it being proted that from 
the property sold the sinn of 32;797 rupees', 2 anas; IS pies, haj^ 
been realised, he decreed that the sum of i0,93t iUpees, ^analf^ll' 

g ies, or a third of the sum realised, should ba^patdto^fhe 
f the surety, Ashruf Ali, conceiving that Mie CbHector 
OoUah thoUra be exonerated from all responsibility^ Widdh 

they had respectively adduced being fuily esihblWhed'Ahi^ ddfriit- 
ted by the other defendants. Ashruf All 
Aeir dosfs, besides a proportion of those inourbid'bf 
• Au appeal to the Sudder DewaUny Adawldtllttt'^ AdiU^ 
having been preferred by Ashruf Alt, the cash wda^brdhght to a 
taeufil%before the Third Jinj^e (S. T. Goad) on the'diifidf 1821^ 
and tim judgmebt of^ the COuH below was afBrOiieil ; it appeerlhg 
ihat -tLdtoug& on' the death of Cheitun, the partnership bOtwheix 
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1821 . hiip and Suroop was tpjo facto dissolTed, although hit heirt ^ould 
■ not be held to be sharers of the profits and losses of the survivort 

Bfeer Ash- and although it was probable Suroop had added considerably to 
ruf All, V. ’ acquisitions since thq death of his partner, yet the appellant had 
maut Gonr> never given in a true inventory, and had unjustly causea the whola 
miinee aud to be sold without any regard to the rights of the heirs of the 
othars. deceased partner. On this ground the award seemed equitable. 
The costs of appeal were made payable by the appellant. 


1821. RAMDHUN SEiN and others. Appellants, 

- versus ‘ 

’ July J7ih. EISHENKANTH SEIN and others. Respondents. 

in a suit by ON the 28th of December 1811, Ramsoonder Sein, the father 
aHindow of the respondents, sued the appellants and Kishnanund Sein, 
oMds^iw^-* Zillah Court of Backerguiige, to recover a one ana, six 

ternal gundah, two cowrie, two kraut share of certain talooks situated 
grand-fa- in that zillah. 

tber's pro- xIiq plaint was to the following effect : A moiety of the talook, 
that^tlie ^ known by the name of Mahadeo Moonsbee, equated in pergunna 
rule of lU * Futtehjungpoor and other talooks, was the property of Cubbee 
luitation Riittun Rai, and after his death his three sons, Kamdeo, Ramakanth 
should be and Ramnath succeeded him. On their death the property went, 
frmThe agree&hly to the laws of inheritance^ to their surviving heirs in the 
period of following proportions: to Hurreepershad, son of Rainakanih, a 
Lie mo- five ana, six gunda, tws> cowrie, two krant share ; and to their 
tber’s or uncle Rampershad, the plaiotiff’’s maternal grandfather, a two ana, 
motber^s' thirteen gunda, one cowrie, one krant share. 'Jhis Rampershad 
death, Hod had six wives, four of whom , died childless. By his wife Puru- 
Dot from mesree he had a daughter named Surva A{ungla, mother of the 
that of his plaintiff*; and by his wife, Puddummpokhee, be had a daughter 
ther’s se- named Kishenpria, the mother of the defendants. On the death 
cond wi- of Puru mesree (who had succeeded to her deceased husband) the 
dow, who aforesaid Hureepershad, a relation of the mgle branch of the family, 
had gotpos- seized upon his portion ; and as the plaintiff’ was nut the next 
heir, he could not sue in his own right, but he and Kishnantind 
crccpf prom pted the other wife (Puddummookhee) to . come forward and 
<^urtrvtr’*aslbit bar right in a court of justice, which she did accordingly, 
right hav- and Obtained a decree in her favour on the 28th of May 1784, cor- 
to^ac^ue responding with the Bengal year 1191. The plaintifiF was shortly 
on the afterwards compelled to abscond owing to the pressure of his 
death of debts, but he was continually in the habit of receiving remittances 
the former estate. These, however, having since been discontiauedt 

^’^laurnal ^ separate share of tbe property, which ; wae one 

modsoiis laoiety^pf that enjoyed by his maternal grandfather Ramperehad. 
by different The oe^pdoots replied by stating, that both the grandmother and 
myhere mother ^tli6 ^plaint iff h ad died before Rampershad, the maternal. 

coptoMd grandfather the parties, and the grandino^er of the 
not per dents .had survived him, and had ^een in possesrion pf the esUU/or 
sfeywa 
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IbftyHiiro yean;. tMt 1^^ them (the dfAia- 

4anta)^f the proptety^whiWIMP^' ^ : a»d that they — ^ — 

had beea^io poeaeenoii paribd of twenty- 

one years. \ v,- ; # others,®. 

On the loth of Jane 1815, tteZUIah JndgedUmieeed the claims Kishen- 
consideiine that tbare. was j^iffieuMtt endailde to trmse a presump- kaoth Ma 
tion that tbe'^plaiot^e mother and graado^thef ^ died before toe ow'*; 
husband of the latter, and on the ground^, that after th# death of 
Rampershad (maternal grandfather of the parties,) his second wife 
Puddummookhee (gran4||siother * of the defeDdants,]r obtaiDed 
possession of the properly, and made apft of it to them, and that 
the plaintiff had never advanced any claim since the death of lie 
maternal grandfather, 'Which happened in the Bengal year 1191. 

The plaintiff being dissatisfied with the above (fedmon, appealed 
to the Dacca Provincial Court, and dying, was succeeded in the 
appeal by his sons Kisheokanth, Radhahanth , and Nubkishore.' 

On the 15th of Jane 1819, the Senior and Officiating Judges of 
that Court, for the reasons stated in their proceedings, reversed 
the decree of the Zillah Judge, and awarded, to the appellants 
possession of the share claimed. 

A special appeal was subsequently admitted by the Court of 
Sudder Dewanny Adawlut, on its appearing from an , opinion 
delivered by the pundits, in answer to a reference made to them on 
this occasion, that the decision of the Court below was at variance, 
wHh the principles of the Hindoo law. They were asked if Piid* 
dummookhee was competent to dispose of bv gift to the sons of 
her daughter the property which had deTolm bn her at her hus- 
band’s death, notwithstanding the existence of Ramsdohder, the ’ 
daughter’s son of her rival wife ; and if not, to what portion oKhe 
estate left ^his maternal grandfather was the said Ramsoonder 
entitled ? 'To the first part of the question the reply was in the ne- 
gative, and to the second that Ramsoonder was entitled to an equal 
•hare with the other grandsons. On the I3tb of June 1821, the 
cause came to a healing before the Second Jydge (CburtUey Smith) 
who gave judgment to the following effect: }tli'(^pears that Surva 
Mungla, the daughter of Purumesree; wife of M^persbad, the 
maternal grandfatW of both, parties, he'd one sdit named Ramsbon- 
der, the fotber of the respondmita; and that Kishenpria, the 
daughter of Puddummookhee, the other wife of Rkmpershad, bad 
four sons, namely, KUbkanund, Rani^utt^ Hurannun, a^ Mud- 
deomohun, of whom the since died ebitih^ - 

Here then were thme fmiHbone and Admitting thtpriffi^ty 

to have formed a fit iubject of dislnbhtib,n,vyat iik^iirt iwt 
the award of Om^PtbeinctM wiii^ W estate 
ihould have been made into, thfoe eq^i sfaaM^wil Mtotlefi to the ^ 
three grandsons accordingly. therefore, 

the decree of the ProvineuM OoUft^ bue out of tiro 

shares to Ramsoonder, should be set aiddei^);fBfi decree of 1 784 or 
JJRl S., awards the entire Jj^ien ofi Rath^hi^^ to his widow 
Puddummookhee, without mafcitig. lhe ali^bteti>aHu«ibn to any 
odtar sharer or claimant. It foeiteis, fiifo, ffiq six^ 

wives of Rampershad had dfod, gud, ffob passing 
joif that decree up to the time whbfi Ramtoondef iim forward wim 
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isn. his szomplaint, in the year 1219 B. S., (which comprises a period' 

— of twenty-eight yearsh H does not appear that any claim was* 

Rariuiinm ever laid to the property whkh had devolved on Pudaummookhee 
mi‘i'ei’s"v death of her husband Rampershad. The Judges of the. 

Kisben-'^* Dacca Court of Appeal seem to have made a capital error in sup- 
kAticb^ Sein posing Ramsoonders cause of action not to have originated until 
i^nd others, the death of Puddummookhee, which occurred tn the year 1211 
B. S. In point of fact, it originated on the death of his mother 
Surva Mungla» or of his grandmother Furamesree, both of which 
events occbrred antecedently to the pa^ng of the decree in the 
year 1784; and although there is no evidence before the Court an 
to the actual dates of these events, yet it is certain they died a 
long time (thirty or forty years) ago, and probably in the life time* 
of Rampershad the maternal grandfather of Ramsoonder. I'he 
story set up by Ramsoonder as to his liaving enjoyed at one time 
some portion of the profits, was considered by the Second Judge 
as^ wholly unproved, and as being merely a common-place device, 
to prevent the rules of iimilution from operating. I'he Second 
Judge was of opinion that this claim should be held to be barred 
by the rules of limitation. I'he Third Judge (S. T. Goad) having, 
concurred in the above opinion, a decree was passed accordingly, 
reversing the decision of the Provincial, and affirming that of the . 
Zillah CouDt. Costs and mesne profits were made payable by the 
tespondeats. 


1821. HUKEEM WAHID ALT, Appellant, 

versus 

Aug. eth. , KHAN BEEBEE, Respondent. 

t 

Acfordiog THIS was a claim instituted by the respondent in the Bareilly 
Provincial Court, on the 8th of December 1818, against the ap- 
humoiudan p^llant, in fcrmd pauperis^ to recover possession of seven houses, 
law, it is with the ground attached thereto, situated in Mfshulla Nulla, in the 
town of Bareilly, the computed value of which was 6,001 rupees.- 
plaintiff cidim set forth, that these houses were built by one Bazeed 

should ad- Khan, the father of the plaintiff, on Whose death Anwur Khan, the 
diice evU brother of the plaintiffi took possession ef the- property; in virtfue of 
dence to of inheritance^ and oti the death of Aiiwur Khan it was . 

cUim most unjustly and forcibly taken*^ potsendoW of by Hukeem Wahid 
nTmrlntfin ^ iP" the. plea t^t he was the graiii^ii of BaseSd. Idoobum- 
nisi by the mud^r Khan, the son of Khoda Yar Khaiii 'however, instituted a 
defeudaut ; gQi^ agSiust hiti^ and obtained a decree in hislhvour, reciting that 
Wahid Alt should: give. up to him (Yar Moohummud} the houses* 
plea is eiid all the profits realized therefrom ; .and that Yar Moohummud 
urged, the should make adistributtoo of the ^property, agreeably to the laws of 
inl^itance among his brothers a^d sisters, the plaintiff (Kham 
Beebee) and the other heirs of Bazeed. Wahid Ali being dissatis- 
feodant. fi^d with the above derision appealed to the Court of Sadder 
Dewanny Adawliit, by the Judges of Which Court it was reversed, bti' 
the ground 4bat:^Khoda Yar (the father of Moohumrbud Ya^) was 
not the spn pit. fimteed, but of his wife by a former husband ; andf 
of his having consequently uo legal claim to^ the property of 
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individual. It wiaf proTided^ ho#eveff; in Ibe decree, that the Aher isei. 

helre of Bazeed, wefe of couria at liberty to come forward and 

estabKeh their rights, but the fdaia!^ being at Yhat time ex- H»keem 
tvemaly poor was unable to do lo..* It was contended, on 
behalf of the plaintiff, that the defendant, although the son of p^cbt^, 
BaXeed’s daughter, was uot legally entitled to inherit, ’he being • 
excluded by reason of his mother having died before her parents, * 

and that the plaintiff was the sole legal heir. 

The defendant urged in reply«^that the plaintiff^ ijother was 
the daughter of one Rai Bail, who was the concubine or hurum of 
Bazeed, and the slave girl of the defendant's grandmother, and 
never married to hrs grandfather, and consequently, that the 
plaintiff was wholly incompetent to inherit ; that the whdle pro- 
perty of Bazeed was absorbed in satisfaction of the debt of dower 
cue to his (the defendant’s) grandmother: that a period of (ive- 
and- twenty years had elapsed since the deeth of Bazeed, during 
all which time the plaintiff had never advanced any claim to the 
property left by him; that the dower due to the defendant’s 
grandmother amounted to 50,000 rupees, in addition to which 
.she was entitled to One-eighth, in virtue of the right of inheri- 
tance, if the estate of Bazeed afforded any assets after satisfying 
her claim of dower (claims of dower being preferable according 
to the Moohummudan law to claims of inheritance), and lastly 
that he (the defendant), as son of her daughter, ranking among 
the distant kindred, was entitled to her property, there being 
neither legal sharers nor residuaries in existence. 

After weighing the evidence adduced in this case, the Senior- 
Judge of the Bareilly Court 8f Appeal, on the 26th of July 1819, 
recorded his opinion that the allegations as to the plaintiff’s mo- 
ther being a slave girl, and as to the^property of Bazeed being 
absorbed in the debt of dower, due to the grandmother of the 
defendant, were not proved; and he considered it established, that 
when Bazeed died he had three heirs, namely, his first widow, the 
grandmother of thw defendant, his second «widow, the mother of 
the plaintiff, and the plaintiff herself. The estate therefore of 
that individual, he was of opinion, should be made into sixteen 
parts, of which one Aare should go to the defendant in right of his 
grandmother, she having been entitled tu a sixteenth ae widdw, onb 
share to the plaintiff in right of her mother, she also having been 
entitled to one-sixteenth as widow, and the remaining fourteen 
shares to the plaintiff in her bwn right, she having been en^itl^ 
as daughter, to one-half a« her legal share, and to the othef sti^rihares 
as the return, there being no oUmr legal sharer or residuary to claim 
it (a), 'rhe plaintiff therefore was declared entitled to fourteen out 
of sixteen shares. 

An appeal having been preferred from the above decision to the 
Court of Sudder Dewany Adatvlut; the Second Judge (Courtney 

(a) The property should ori|hislly luivebe^nisde ioto sight parts, of whieh the 
Mp itictowi were entitled tp ap eigfitb betn ea a theiPf but pne acni being invisible 
between, them without a /ractipUj it btepme, necessary to augment the number to 
afattMU agreeably to the third Prineipte or Distribiitlou. S§t Prindplet and 
MMit MiHtkttMmmdgn i,a0p 'pigi 15/ 77 ; and for the doctrine of the re- 

tnnif page 291, 5555. 
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1820. Siiiilh) before whom the case came to a' hearing on the 'let of 
■■ — ■ May 1821, expressed himself of opinion that the evidence addacOd 
Hakeem in the Court below prepooderatea in favour of the aUegationi of 
appollant, as to the origin of the respondent, and as to . the 
Beel^" dower due to the ^pellant's grandmother, and he recorded his 
, * judgment to the effect that, even admitting the respondent tb 
r have legally possessed a right of inheritance, she had fotfmted 

that right bv lapse of time ; as Bazeed, whose estate she claimed 
in virtue of inheritance, had been dead upwards of thirty years, 
and as th^ appellant had been in possession for eighteen yeara 
before she had ever advanced any claim, and, consequently, that 
according to the limiting regulation, 2nd of 1805, the claim was in 
the hrst instance inadmissible. The case having been referred for 
the opinion of another Judge, and there appearing to exist some 
evidence, though not of a very direct or positive nature, that the 
mother ot the respondent was married to the original proprietor 
Bazeed, it was deemed necessary to propound the following question 
to the law officers of the Sudder Dewanny Adawlut : 

A plaintiff claims the property of a person named Bazeed 
Khan, dve-and- twenty or thirty years after his death ; alleging 
that she is his daughter. The defendant, in reply, pleads that 
Mussummaiit Rai Bail, the mother of the plaintiff, was the hurum 
(concubine) of her father, and the slave of Burree Beebee his wife, 
^ndthat she was never married to Bazeed Khan. One witness 
adduced by the plaintiff states hU conjecture that a marriage took 
place. Under these circumstances, is the claim of inheritance set 
up by the plaintiff established? And on which of the parties does 
the onus legally lie of proving or di^roving the marriage ; on the 
plaintiff who makes the claim, notwithstanding the admission of 
concubinage by the defendant? or will the law presume the mar- 
riage of Rai Bail, until disproved by the defendant? 

The following was the substance of their reply ; The olaintiff 
five-and‘tvventy or thirty years after the death of Bazeea Khan 
has sued the defendant for the property left by that person, 
alleging that she possesses the right of inheritance as his daughter. 
The defendant ill answer, pleads that Mussumoiaut Rai Bail, the 
mother of the plaintiff, was the hurum^ or Cbncubine of Bazeed 
Khan, and the slave of his wife Burree Beebee, and that she was 
never married to Bazeed Khan. This answer involves a denial of 
the plaintitf’s having any right of inheritance as daughter, by 
. tAiuqn of her mmher not having been married to Bazeed Khan ; 
and il^urAier contends that plaitHiffs mother was the slave of the 
wife of Bazeed Khan, and the concubine of that person. According 
to the Moohurnmudan law, it is necessary, in all claims, that, after 
the defendant has denied the claim, the plaintiff should prove it ; 
and it certainly is not incumbent on the defendant to prove the 
in^fealidity and insufficiency of the plaintiff’s claim, which amply 
appears from his denial ; except in a case where the defendant 
urges a plea to repel the claim of- the plaintiff, on proof of which 
plea the original claim of the plaintiff fails to the ground, and which 
plea involves a partial admission of the plaintiff’s claim. In such 
case, it becomes requisite for the defendant to establish bis plea* For 
instance, Zeyd sues Omar for a debt of one thousand rupees, aod 
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XHnav, with a view to repel the clainir pleads repayment of the 
money borrowed. In this instance it is incumbent on Omar to — ■ 
'prove the repayment^ which, if he should fail to do, the claim Hnk^ro 
of.Zeyd to the. sum in 'dispute will be established; because the 
plea of Omar Rivolves an admission that jthe. debt was origi- 
nally incurred. It would have been otherwise had the plea of 
the defendant not involved a partial admission of the claim, 
and had expressed a total denial. For instance, Zeyd sues 
Omar, the son of Khaiid, by his wife Hinda, for half the pro- 
perty left by Khaiid, calling hims*elf the half-brother of Omar, 
and son of Khaiid by another wife (Zeinub). Omar, in answer* 
pleads that Zeinub, the mother of Zeyd, was always the wife of 
Bukr, and that she could not therefore be the wife of Khaiid, 
nor could Zeyd be the son of Khaiid. In this instance it is per- 
mitted to the defendant, Omar, to prove the marriage between 
Zeinub and Bukr. If he prove it, the claim falls to the ground; 
and if he do net prove it, still it will be incumbent on Zeyd to prove 
the marriage of his mother with Khaiid, or the fact of his being 
the offspring of Khaiid, in some other mode, before he can be en- 
titled to a moiety of the inheritance. In the suit in question, the 
defendant denies the fact of the plaintiff's mother having been 
married to Bazeed Khan, and states her to have been the slave of the 
wife of Bazeed Khan, and concubine of that person. This answer 
therefore involves a total denial of the plaintift's claim. The de- 
fendant, if he pleases, is at liberty to bring evidence to prove that 
the plaintiff’s mother was the slave of the wife of Bazeed Khan, 
in the legal acceptation of the term, and should he prove it, her 
claim will fall to the ground ;«but should he fail to prove it, or 
decline doing so altogether, stilt it is incumbent on the plaintiff to 
prove her mother’s marriage, or to establish, by some other mode, 
the fact of her being the offspring of Bazeed Khan, without which, 
she is not entitled to the inheritance. The witness who states that 
he conjectures the mother of the plaintiff was married, admits 
that the ceremony did«not take place in his presence, and that he 
never heard Bazeed Khan acknowledge the marriage ; and he states 
Airther, that his conjecture is founded on the fact of fornicdtion 
having been strictly prohibited in the time of Hafiz Ruhmut (the 
Rohilla ruler) ; whence he concludes that the intercourse between 
Bazeed Khan and the plaintiff s mother must have been matrimo- 
nial. Such conjectural evidence however is not admissible in 
law; for it is necessary that a witness should possess firm belief. 

Hie defendant has admitted that the plaintifi's mother was tife 
hurum of Bazeed, yet, taken along with the context, the use* of 
this expression cannot afford any argument in favour of the marriage. 

Although the term ** hurum'* does, according to some authorities, 

*igoify a married woman, yet, according to the popular acceptation, 
it is usually meant to denote slave girls and the like, who are taken^ 
under the protection of a man, and kept secluded, whether married 
ot not. The term therefore, as used by the defendant, (behaving, 
distinctly, asserted that the pluntifT s mother was unmarried,) 
miMt be held to mew a concubine merely. Such expression, 
tiwfefore, in conjunction with the conjectural evidence of one wit- 
▼OL. in. p 
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Id2d- ness, cannot raise any presumption in favour of the odarriage of the 
plaintiff's mother with Bazeed Khan (a). 

Hiikeetn The opinion of the olhciating Razee Ool Koo2‘at, differed in a 
Whliid AU. material degree from that of his colleagues, but it «vas not adopted ; 
Bce^ec” being considered the more correct exposition of the law. 

^ ’ 'I he I hird .) ndge (S. T. Goad) after perusing tha above legal opinion 

and the other documents connected with the appeal, and entirely 
concurring with the Second Judge as to the merits of the case, a 
final decision was passed accordingly, reversing the decree of the 
Court bdiow, and making the c^)sts of suit payable by the respon* 
dent. 


1821. hOODER CHUNDER CHOWDHRY, Appellant, 

versus 

August eth. SUMBHOO CHUNDER CHOWDHRY, Respondent. 


Property THE respondent brought this action against the appellant on 
whuli li;i(l the 8th of February 1819, in the Dacca C’ourt of Appeal, to 
***wWow* ftt possession of a 13 gunda, I cowrie, I krant share of 

the death ^ zemindaree situated in pergunnas Mymensingh and Zuffer 
of her hus- Shahee, the triennial assessment of which was stated to be 
blind, goes 15 210 rupees, 
at her 


death to 
her hu8- 
baud's 
younger 
brother, to 
the exclu- 
sion of his 
elder bro- 
ther's son, 
agreeably 
to the Hin- 
doo laiv of 
inheritance. 


(a) This has been riled in tbe Work termed Principlet and Precedenti of 
Moahummudan Iaiw, page 37 i, and the fsllowiiig note extracted therefrom will 
show the natiiic of tlic opinion of the officiating Kazec Ool Koozat, which was 
at variance ivitli that of the other law officers. The above opinion was delivered 
by Moohiimmud Rashid anif Hamid OolJah, the two established law officera 
aitarbed to the Court, and' judgment was given accordingly ; hut Moiilavee 
Ainaun Oollali (who was at that time officiating for Snrajooddeen, as Kazee Ool 
Koozat) delivereil an opinion, declaring that tbe ro.irriage was established, and 
that tlic plaintiff was therefore entitled to the inheritance* Tbs opinion is in- 
genious and erudite ; bpt did not exactly bear upon tbe case. It does not there- 
fore seem necessary to fiiniisli an accurate translation of it. He admitted that 
to eaiablihli marriage, it was necessary that evidence should be given in favour 
of it, or that there should be the husband's declaration ; and be also admitted 
that the fact could not be established by the mere conjectural evidence of ooo 
witness ; but he contended that the defendant, by admitting that the plaiotilTs 
mother was the kurum of Razeed Kbaa, bad m.icle out her case. He quoted 
several works of great authority to prove that tbe term hurum" signifies a 
married woman, living in a state of seclusion. But in this case (it should be 
• ol^rved) the object wms not to ascertain the true intent and meaning of the term ; 
blithe Sneaning atTnclied to it by the defendant. He further contended that 
Continual cobabifation is primd facie evidence of marriage; and that It is crimt* 
nal, witliout proof, to suspect a Mooaiilinaunof so improbable an act as that of 
fornication ; and that where there are two suppositions, it is right to select that 
which is the more probable. But the question (it should also be observed) ia 
tills case, was not, what degree of evidence is required to establish the fact of 
marriaae ; but what degree of evidence it was necessary for the plaintiff to bring 
%rward in order to establish her claim; it being a orcneral rule of Moohnni- 
mndan law, that, on the defendant’s denial, the plaintiff must adduce proof of 
the claim. Had the suit been hroiiglit forward to set aside an alleged marriage, 
the presumption must undoubtedly have been in favour of marriage; and it would 
have been upheld bv hearsay and circumstantial evidence, inch as cohabitation, 
common repute, aud the like. 
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■The following was the state of the case: Liikhinarain, the fyo- 
prietor of a four ana share of the property in dispute, died leaving 
three sons, Sham Chunder, Govind Chunder and F coder (;h under ; 
Goviiid Chunder, the second brother, died \n the Bengal year 1 190, 
childless, but leaving hU widow. His two brothers took posses- 
sion of his share of the estate, alleging that he had made a gift of 
it to them, but his widow Radhamunee sued them, and- ultimately 
obtained a decree in her favour in the Court of Sudder Dewanny 
Adawlut(a); and she got possea^^ion of the portion enjoyed by her 
husband during his life time. Sh^m Chunder, the eldest brother, 
and father of the plaintiff, Siimbhoo Chunder, died in 1819, and 
Radhamunee, the widow of Govind Chunder, died in H21. The 
claim of the plaintiff was for half the property left by Radhamunee, 
to which she had succeeded on the death of her husband by a 
decree of the Court of Sudder Dewanny Adawlut. It was alleged 
on behalf of the plaintiff, that his father and the defendaitt had 
entered into an agreement, to ihe effect that, on the death of 
Radhamunee, they should equally divide between them the pro- 
perty held by her, and that in the event of either dying before 
Radhamunee, the representative of the deceased brother should 
share equally with the survivor. It was urged in reply, that no 
such agreement as that alleged by the plaintiff had ever been ex- 
ecuted, and that according to the Hindoo law, the. plaintiff had no 
legal claim to any poition of the property lelt by Radhamunee, his 
father having died during her life time^ The 'fhird Judge ot the 
Dacca Couit, without reference to the. authenticity or otherwise of 
the agreement alleged to have been entered into by the parlies, 
considering the . decision of il^e case to turn, chiefly on a point of 
Hindoo law, put the. following question to thd'pundit : On the death 
of a Hindoo widow, who had a life interest in her husband s estate, 
the claimants,to such estate are her husband’s brother, and the spn 
of. a deceased brother of her husband. Under these circumstances, 
which of these two claimants is entitled to inherit the property I 
The. pundit of the Dacca Court replied, that they were entitled lo 
participate equally ; 6ut the Judges having sbme doubt as to the 
accuracy of this exposition of ihe law, the case was referred to the 
Court of Sudder Dewanny Adawlut, wiih a request that the opi- 
nion. might be reported on by the law officers ot ihis-Court. The 
law officers, Sobha Rai ^^hastlee and Ranitunoo Serma, having 
accordingly perused the question and reply, veriflcd the exposition 
delivered in the Court below, stating that the plaintiff was, in this 
case, entitled to his share; as a son whose father is^deadf is' 
entitled to share ihe inheritance wiih his uncles, agreeably to the 
following text of CcUyayuna^ cited in the Day^ £14opa,“ should 
a son die before partition, his share shall ba allotted to^^his son, 
provided he had received no fortune from his grandfather/ 

Oo the receipt of the above verification of the opinion of the 
pundit of his own Couit| and considering it establis^d th^ aw 
agreement wae entered into as stated by the plaintiffi the Third 
Judge of the Dacca Court of Appeal gave judgment in favour of 
the pliuntiff, directing ihe Collector to separate tha share obtained 

(•) For sn ecoount of ihij csse^ MS printed Reportf, No* 4l*of csuses adjudned 
pferiouriy to the year tSOS* 
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1821. 


Rooder 

Chunder 

Chowdhry, 

r. Siiinbhuo 

Chunder 

Cliowdfary. 
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J821. b^him from the rest of the estate, conformably to the 5tb 8ectioci> 
■ ’ of regulation 19, 1814. 

RooWer Rooder Chunder Chowdhry being dissatisfied with this deci- 
CbuDder gjon, appealed to the '•Court of Sudder Dewanny Adawlut, and 
r! Siimbhoo cause came to a hearing on the 16th, 17th, 18lh and 
CHiindcr l&tli of July 182 1 , before the Othciating Judge (W. Dorin), who 
Chou'clliry. recoided his opinion to the following effect: This claim ap- 
pears to have been instituted for the recovery of half the estate 
which was held by G^vind Chunder C howdhry, and which, on his 
death devolved on his widow Radhamunee. A decree has been 
passed by the Court below in favour of the respondent, partly on 
the ground of an alleged special ag'eenient, and partly on the ge- 
neral law of inheiitance ; but with leference to the question of law, 
it appears necessary to investigate the matter more fully. From the 
English version of the Daya Bhnga^ of the Daya Crama Sungraha^ 
and of the Vivada Bhnnyarnnbti^ compiled by Jugunnatha Turka- 
punchanuna, and translated by JVlr. Colebrooke, as well as from the 
vyuvuBthas delivered by the pundits of this Court, in the case of 
liooder Chunder Singh, petitioner, in the case of Srinarain Rai and 
others, versus Bhya Jha, and from the opinion delivered by the 
pundits in this case, agreeably to the requisition of the Dacca Court 
of Appeal, it appears to be an established maxim of law, that in 
the case of landed property devolving on a woman by the death of 
her husband, the right of her husband’s heir begins to accrue from 
the date of the death of the widow, not from the date of the death 
of her husband. Consequently, of the husband’s heirs, they only 
can be entitled to the inheritance who are living at the time of the 
tudow’s death. The light of himiwho dies during her life time is 
entirely forfeited, and cannot devolve on his son. This doctrine has 
been established by fortner legal e.\posilions. Although there is 
some difference between the Hindoo law as current in Purneah, and 
tlie rest of Bengal, yet there is no difference of opinion on this 
point, all agreeing that a widow succeeds in default of a son, grand- 
son, and great-grapdson ; and, although tfee widow is restricted 
from transferring the property, yet she is clearly an heir, and has 
an indefeasible right of succession. With regard to the opinion 
furnished by the pundits of this Court the requisition of the 
Dqcca Court of Appeal, it is certain either that the question was 
not stated correctly, or that the purport of it was not clearly 
understord by the law ofBcers. They must have concluded that 
I the question was put presuming the right of Oovind Chunder’s 
brother lu have accrued immediately on his death. Had tliis been 
the case there could not have existed a doubt on the subject : but 
the widow had the right during her life time, agreeably to the 
decree of ibis Court; without detriment however to the brothers 
reversionary interest. The authority quoted is not applicable to 
^the case in question, and the law, as hitherto expounded, is, that 
on the death of a childless widow, on whom her husbAnd’s pro- 
perty had devolved, her husband’s brother is heir, to the exclusion 
of her husband’s brother s son. It is fit, however, that the piindit^ 
should have an opportunity of explaining their meaning, and that 
the same question sliould again be proposed to them -in tlie follow- 
ing terms : There are three brothers, joint proprietors of an estate, 
of which they have equal shares. The second brother, by name 
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Govind Chunder, dies childless, leaving a widow named Ra4ha- 
mu nee, who by the law of inheritance succeeds to his portion of 
the ebtite, and enjoys it during her life time. Previously to her Rood«r 
death the eldest brother dies leaving a son. Under these cir- ^howdhry 
cu instances, on whom does the property "devolve on the< death 
Radhamunee conformably to the law of inheritance! Does it go Cbonder 
to the younger brother of her husband who was living at the time of Chowdhry. 
her death, or to the son of his deceased elder brother? in other words^ 
the second brother dying childless, and his widow taking his share 
of the estate by inheritance, and holding it during her life time, 
subject to the reversionary interest of her husband’s heirs, from 
what date does the right of such heirs begin to accrue, from the 
death of the widow, or from the death of her husband ? The pun- 
dits were further desired, if they adhered to their former opinion, 
to reconcile it with the doctrine they had pronounced on former 
and similar occasions : and they were directed, should they enter- 
tain the slightest doubt as to the intent and meaning of the question 
now propounded, to apply to the Court for a solution of such doubt. 
Onthe^th of August the cause came cn again before the Third 
and Officiating Judges (S. T. Goad and W. Dorin), the pundits 
having delivered an amended reply to the follpwiug effect : Under 
the circumstances now stated, the widow’s husband’s younger bro- 
ther will succeed to the property which had devolved on her, and 
the son ol his elder brother w ill not be entitled to any portion of it ; 
because the property of a man which had devolved on his widow 
will, if at her death he had neither daughter nor daughter’s son, 
nor parents, go to his brother, to the exclusion of his brother’s son ; 
the right of a brother’s son j)eing subordinate to that of a brother. 

The right of the husband's heirs does not accrue on his death, but 
on the death of his widow ; because following is the prescribed 
order of succession to the estate of a person leaving no male issue ; 

First the w'idow succeeds, then the daughter, next the daughter’s 
son. then the father, next the mother, then the brother, then the 
brother’s son, and so forth. The rights of these individuals accrue 
consecutively, andT therefore as long as onft holding the prior right 
exists, the right of the heir whose claim is posterior cannot come 
into operation. This is the case in the present instance with the 
widow, the husband’s brother, and his brother’s son. The former 
reply was given under a supposition that the widow’s tehure in 
this case was of a peculiar nature, and qualified or limited by some 
special circumstances. Now, as it has been explained that the 
widow succeeded absolutely and by the ordinary law of^inhentadee 
to her husband's property, a suitable reply has been given conform- 
ably to tha doctrine contained in the Daya Bhaga^ the Daya Cra- 
ma Sungraha^ the Vivada Bhungarnuha^ and other authorities ' 
current in Bengal. — Authorities: Yajnyawalcya^ cited in the 
Daya Bhaga and other law tracts : a wife, daughters, both parents, 

, brothers, their sons, kinsmen sprung from the same original siX>ck, 
distant kindred, a pupil and a fellow student in theology* On 
failure of the first of these, the next in order shares the estate of 
him who has gone to heaven leaving no male issue : this law ex- 
tends to all clesses. Jimuta Yahana^ in the Daya Bfiaga^ treating 
of the succession of brothers, proceeds to state, if there be. none, 
the property goes to the brother's son. 
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1820. yUhnu^ cited in the Daya Bhaga and other works : The weaHh 

— of him who leaves no inaleuissue goes to his wife ; on failure of her 

Roodcr to his daughter; if she be dead to the son of a daughter : if thera 
ChiiiMller QO grandson, to^the father ; in his default to the mother ; 
^'suuibW^ on failure of her to the brother; if he be dead to the brother's sons ; 
ChiinOer in default of this to the remoter kinsmen, d:c. VriddUa Menu^ cited 
Chowdbry. in the Daya Bkaga^ 4rc. a widow, who has no male issue, who 
keeps the bed of her lord inviolate, and who strictly performs the 
duties of widowhood, shall alone offer the cake at his obsequies, 
and succeed to his whole, share. ^ 

Vrihaspati^ cited in the Daya Bkaga^ ^c. In scripture, in law, 
in sacred ordinances, in popular usage, a wife is declared by the 
wise to be half the body of her husband, equally sharing the fruit 
of pure and impure acts. Of him whose wife is not deceased half 
the body survives; how should another take the property while 
half the body of the owner iive< ? Although distant kinsmen, al- 
though his father and mother, although uterine brothers be living, 
the wife of him who dies leaving no male issue shall succeed to 
his share. Since she was previously espoused in due form, she 
must support the consecrated fire ; and after the death of her hus- 
band, the widow, faithful to her lord, shall take his wealth; this, is 
a primeval law. Taking his effects moveable and immoveable, the 
precious and base metals, the grain, liquids and clothes, let her 
cause the several sraddhas to be offered in eich month, in the sixth 
*and at the close of the year ; After citing the text of VriUaspati in 
the Daya Bhaga, Jimuta Vahana proceeds to state, that while the 
widow survives, the succession of parents, brethren, and the other 
heirs, is extremely remote. ^ 

After a perusal of the above exposition, and of the other docu- 
ments connected with the, case, the Third and Officiuing Judges 
recorded their opinion that the younger brother of the deceased 
Govind Chunder. who was alive at the time of the widow’s death, 


was alone entitled to the property which had devolved on her. 
'they were further of opinion, that the authenticity of the alleged 
agreement had by no Cleans been proved, aricf consequently, that 
the claim of the respondent, whether founded on that document or 
on the law of inheritance, must fall to the ground. The decree 
therefore of the Court below was reversed, and judgment was given 
in favour of the appellant, awarding him possession of ihe property 
in dispute with mesne profffs. Costs of both Courts were made 


payable by the respondent (a). 


(a) Were it necessAiy to adduce any farther proof of the inaccuracy of the 
opinion delircTed in the first instance, tin* following statement of facts is perhaps 
calculated to place the matter beyond all doiiht, and to arcoiint for siicti opinion 
in a manner more satisfactory than the Pundit's eaplanalion. A complaint hav>. 
isg been preferred to the Court of Sndder Dewanny Adavlnt against Sobha 
Shastree, the head Pundit of the (!^oiirt, for extortion, and it having been asofir- 
ta||ied that there were suits for debt pending agsirist him in the Supreme Court, 
the Register was desired to collect all the information he could, relative to 
those suits, and he accordingly, on Uie 12tb of L>eceml>er 1823, siihmittcd a 
report to Uie Court, of which the ft^lowing is au extract : The Register, in 
conformity with instructions of the Court, under date the t2th instant S^ihmita 
the following memorstidum of circumatancea relative to Sobha Shastree, one of 
the Hindooi law officers attached to the Sndder Dewanny Adawliit : In l^e month 
pf April 1822^ the Shastree having abaented himself from hit dutlM for ieveval 
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ZUMEEROODEEN and MUSSUMMAUT ZEINUB BANOp, tW- 

Appellants^ 

versus Sept 

RAMMOHUN MULLIK, Respondent. 

THfS claim was instituted in the Calcutta Court of Appeal -on TbeSudder 
the 24th of January 1817, against the appellant and her husband l>eHraniiy 
Zumeeroodeen, to recover possession of certain lands in Khiderpore, 
with the houses erected thereon, the value of which was estimated ^ decree of 
at 65,000 rupees. The grounds ef the claim were thu# stated : the Su- 
“ On the 25ih of October 18)1, Zunieeroodeen borrowed from me prcmc ^ 
the sum of 52,000 rupees, and mortgaged to me the lands 1 now ^ 

claim in security for the debt. 'I'he term allowed for the mortgage mortgnitee 
to run was one year, and a judgment bond was executed by Zu- founded ^oa 
meeroodeen to tliat effect. As my money was not repaid on the « I'ond to 
expiration of the term specified in the judgment bond, 1 applied to '* 

the Supreme Court, who ordered the Sheriff to sequester the mort* * 
gaged property, and to dispose of it by public auction. The Sheriff theforeclo- 
accordingly put hiS seal on the premises. Zumeeroodeen then sure of the 
sued me in the Supreme Court to procure the redeniption of the 
mortgage, on the plea that the money had been repaid ; but bis comrnry to 

rpguUtioa 

dnys, an enquiry was instituted ns to what had liecome of him ; when it appeared 17, 1816, 
tiiat he had been arrested and thrown into jail. On further enquiry, it was as- the mort* 
CiTtainod tliat he was confined for debt at the suit of a person named Ramnidhee^asor hav- 
Sain, Mokhtarkar, oo the part of Siimbhoo Chiiuder Chowdry. This Ramnidhee ing volun- 
Sain WHS called, and by order of Che Court examined by me as to the nature of tarily sub* 
liis claim against the Piiudit. He deposed, that the Pundit owed him 12,000 jected him« 
rupees principal, and 2,732 rupees interest, on a debt on bond which was executed self to the 
on the 24 til of PAalgovn 122fi, This dejmsition was tal^n down on the jurisdicUom 

8tli of May 1822, and the deponent refusing to swear to the truth of its cou- 
teiils, WHS subsequently dismissed/ for contem|it, by order of the Court, from 
Lis siluHlion ns a Mokhtar in the Sadder Dewanuy Adawlut* Three persons 
whoTi) he naiiicd as witnesses to the trausaciion of the loan were summoned 
through the Nazir ; but could not be found. Tbe Pundit subsequently to his 
liberiiiioa from jail, on tbe lOth of May, was called on for a reply to tbe allega- 
tion of Ramnidhee Sain, when he totally denied the debt, nor would he admit 
tliat be ever had any pecuniary concern whatever ^itb that individual. Tbe 
Court having no menus at the time of satisfying themselves as to the fact whether 
the debt was really due, resolved to wait the issue of the suit ; and i was directed 
in the mean lime to obtain any information oo the subject 1 might be able, from 
some person connected with the Supreme Court. 1 accordingly made a private ap- 
plication to the Protlionotary, who furnished roe with the following memordhdumt 

Katnuidhee Sain, versut ^obha Rai Siirmono. 

Sum sworn to 14,732. Bailable 14,833. 

Wordsworth, Plaintiff's Attorney. 

Tbe defendant was committed to jail on the Ist day of April 182?, nnd^r the 
above capias, and released on the 8th of May 1822, on filing a certificate of Pro- 
thoootary of bail piece, and order of Sir Francis Macnaghten thereon. To be 
tried next term. 

Original debt 12,000 rupees ; interest from May 1820» at 12 per cenr.— 1 heard 
nothing more of this suit until Inst iveek, when i applied to the Prothonotary to 
acquaint me with the result, if it had been decided^ and he sent me the following 
memorandum : 3 

Ramnidhee Sain, verms Soobha Rai Surmono. 

Judgment for plaintiff on 12.000 sicca rujiees, on all counts of plaSpt except 
the first.— Prothoootary's Office, 10th December 1823. 

The following facts led tbe Court at tbe time to attach no smaU decree of siif* 

e ciOn to the Pundit's conduct on this occasion. Ramald^*e Sain was t^ 
lokhtar or agent of a person named Sumbboo Cbunder Chowdryj.grhQlnstita^il 
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1821. claim was dismissed as being wholly groundless. The Sheriff 

repeatedly put up the property to sale, but no purchasers would 

Ziiiueeroo* come forward, under the apprehension that the Sheritf was not 
competent to confer possession. At length as Zurtiderood^en per- 
iiiHiir&i- Knitted the estate to fall *in arrears, the Collector advertised it for 
nub Bunco, sale, in consequence of which 1 came forward and paid up the 
V. Rsinmo- balance of revenue, which I have continued to do up to the present 
'uuaMuIlik. Judges of the Supreme Court had passed a decree in 

my favour for the mortgaged lands, as specified in the judgment 
bond, I applied to the Judge of the Suburbs of Calcutta to be put 
in possession ; but the defendant, Zeinub Banoo, having repre- 
seiited that the property was her*s, and had been settled upon her 
by her husband Znmeeroodeen in lieu of dower, a reference was 
made to the Sudder Dewanny Adawlut, the Judges of which Court,' 
after consulting with the Advocate General (a), determined that 
J should be left to a regular suit to establish my right of possession." 
The plaintifi' concluded by stating that he had made Zeinub Ba- 
nco a defendant with a view to set at rest for ever any claim 

A suit a^ninst u person namce Hooder Chonder Chowdry in the Dacca Court of 
Appeal, to recover a ceriain portion of a aeminduree, the trienniul siidder Jum- 
Ilia of which was eati mated ai 15,210 rupees. The decisioa of the case turned 
chiefly on a point of Hindoo law as to whether, on the decease of a widow on 
whom a lauded estate had devolv'ed by the death of her husband, such estate 
should go to the husband's brother only, or to bis nephew also. The Dacca 
Court having obtained a vyuvustha from their Pundit, who gave a reply in favour 
of the nephew, thought it a case of sufficient importance to refer for the opinion 
of the law officers of the Sudder. They accordingly did refer the point with their 
proceeding, dated tiie lOtb of February I8i0, corresponding with the 29th of 
Magk 1226, B. S., and the reply of the Pundits was returned with the Register'a- 
letter, dated the 424th of Mnicli 1820, corresponding with the i:ilhof Cheyi 1226. 
Their opinion confirmed that of the Pundit of the Provincial Court, and was in 
favour of the claim of SiimblioS Cliunder Chowdry, for whom Ramnidhee was 
Muklitar, in whose favour a decree passed accordingly. On appeal to this Court 
by the defendant, Ruoder Ciiunder Chowdry, the above opinion of the Pundits of 
this Court was filed in support of the respondent's claim; but the Judge who 
tried the appeal observed that the said opinion was at variance with the received 
docfriiie a.s translated from, books of Hindoo law, and moreover contrary to opi« 
nions formerly delivered by the Pundits of this Court on similar occasions. He 
went on to i«'cord bis opinion, that the Pundits could not have understood the 
question, or that haring understood it, they had furnished an erroneous reply; and 
directed that the same qtiestiun sboiild again be pin to them in a uianoer impos- 
sible fqr them to misunderstand. This was done accordingly on the 28lli of July 
1821. and they delivered an opinion diametrically opposite to their former one, 
stating that Rooder Cliunder was the sole legal successor, and a decree was pro- 
nounced in the appellant's favour accordingly by Messrs. Dorin and Goad. It is 
reniarjtable that the bond of Ramnidhee Sain bears date Phnigoon 1226, that is, 
the month iaiervening between Magk^ when the Provincial Court made their 
reference, and CAey/, when the reply was returned by this Court, giving an expo-' 
sition of the law in favour of the employer of Ramnidhee Sain. The I'undit totally 
denied that any debt was due, and by the ultimate judgment it was proved. Tho' 
Court will draw their own inference from the above statement." 

The Pundit subsequently absconded, and has not since been heard of. 
faj The opinion of the Advocate General on the occasion in question wiai' 
dem'ered in the following terms 1 am of opinion that the proper remedy as 
to obtaining possession of the estate mortgaged by Znmeeroodeen Moonthee, is 
by a suit in the Mofiissil Court by the mortgagee (Qt^e against the mortgagor ?) 
who cannot have any defence, the equity of redemption having been foreclosed 
by the Supreipe Court. Znmeeroodeen not being subject to tlic jurisdlctiOB of 
the Supreme Court an ejeriment cabnot be brought against him for the poslMBa- 
sion in tUalCoorf, Which obliges the mortgagee to resort to the JdofussU ^urt.’* 
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'^ich she might urge, although, in point of fact, she had nothing 1821. 
to do ^h the transaction between the parties, and never possessed 
the slightest right or title to the lands claimed. Znmeeroo- 

The defendant averred in reply that she tras married to Zumeer- 
oodeen in the Bengal year 1200, on which occasion he settled 
upon her, by ileed of dower, the sum of two lacks and nine huti- niibB«uoo« 
dred rupees, and that, subsequently, he conferred upon her and «. Rammo- 
gave her possession of the whole of the lands claimed by the kuaMuliik. 
plaintifF, besides other property ip commutation of the sum of 
seventy thousand, six hundred and one rupees, or that portion of 
her duwer which was demandable promptly. That her husband 
consequently had no power to make the mortgage, or to execute a 
judgment bond in favour of the defendant for those lands ; that the 
plaintiif had in a former application to the Supreme Court, stated 
that he had realized a portion of the debt due to him, whereas he 
now alleges that he had received no part either of the principal or 
interest, and that, at all events, the claim was not maintainable, 
as being in opposition to sections 7 and 8, regulation 17, 1806. 

The other defendant (Zumeeroodeen) suffered judgment to go by 
default. On the 11th of December 1817, the First Judge of 
the Provincial Court passed the following decree : The plaintiff 
founds his claim on a judgment bond executed by Zumeeroodeen, 
on the 25th of October 181 1, on which a decree was obtained in 
the Supreme Court on the 19th of June 1815, for the sequestration 
and sale of the lands in dispute. The defendant having, in the 
first instance, alleged that the mortgaged lands were her property 
and had been conveyed to her by her husband Zumeeroodeen, in 
lieu of a portion of her claim o( dower, proceeds to state, that the 
action is not maintainable consistently with the provisions con- 
tained in sections 7 and 8, regulation 17*1806. But this plea is 
perfectly futile, because Zumeeroodeen voluntarily subjected himself 
to the jurisdiction of the Supreme Court; and executed a judg- 
ment bond, conformably to which the property was decreed to the 
plaintiff by the Supreme Court. That point therefore, consistently 
with the provisions of section 16, regulation 3, 1793, cannot be 
retried. It only remains to investigate the alleged previous con- 
veyance to the defendant under her claim of dower. But this 
plea appears to be fraudulent on many grounds. Only one witgess 
has been brought forward to authenticate the deed under which it 
is stated to have been made, and that witness is, a relation and 
dependant of the defendant. The deed in question was not regis- 
tered nor authenticated by any public officer. From the>date of 
its alleged execution, up to the institution of the present suit, no 
mention was ever made of the existence of such an instrument. 

The instrument itself bears internal marks of having been recently 
fabricated, all which, and other reasons, tend to prove that it is not 
genuine or authentic, and has been merely prepared fur the occa- 
sion to meet the demand of the plaintiff. F'mi Judge therefore 
decreed that the plaintiff was entitled to possession, according to 
the, judgnient of the Supreme Court, of the lands in dispute, with 
all the buildings erected thereon. The defendants being dissa- 
tisfied with the above d^isioo appealed therefrom to the Court of 
Siidder Dewanny Adawlut, and the case came to a hearing on the 
VOL. 111. Q 



114 CASES IN THE SUDDER DEWANNY AOAWLUT. 

I 

1821. 8th of May 1820, before the Chief and Officiating Judgea (MT. 

— Leycester and W. Doriii). As the case was. from its laagnituda 
Zumeeroo- appealaiile to the King in Council, the Court deemed it advisable^ 
deeri and previously to passing a final decision, to give the appellants an op- 
mHin'zpi'- P®*'^’“***y forward all the evidence they might be able to 

uub Biinoo, adduce, with a view to cut off all reasonable pretext for further 
^ V kaiiimo- litigation, but the appellants having failed to produce any addl- 
liuuMiillik. tional testimony in their favour, up to the 19ih of September 1821, 
and there appearing to be no leason whatever for interfering with 
the judg^iieut of the Court befow, the decree of that Court was 
alHrined accordingly with costs, on the date last mentioned. 


1821. 


Nov. 5th. 


POKHNARAIN. MOHUN LAL, and SOHUN LAL, Appellants, 

versus 

MUSSUMMAUT SEESPHOOL (Widow of Ramdtaul), 
Respondent. 


Thedecrves THIS was a claim originally preferred in the Zillah Court of 
of a Court Tirhoot on the 25th of February 1812, by the respondent to reco* 
below in fa- possession of half the talooks of Bhugwanpore, Mominabad, 
H^oo*^ * Hurnarainpore, &c. the annual produce of which was stated at 
widow for 1,877 rupees. 

posBession The plaint set forth that the whole of the above talooks belonged 

of her hu8- the plaintiff's husband Ramdyaul and his brother Gunaish Diitt, 

ed"properiy ^bich last mentioned individual died in CAeit 1203, F. S., and the 
amended on plaintiffs husband performed his funeral obsequies and succeeded 
the ground to all his property, real and personal ; that the widow of Gunaish 
of iheir not £)ytt prevailed on the plaintiffs husband, who was a simple man, 
cifi'pd^ihe*' to execute a deed in favour of Pokhnarain, who was her daughter’s 
nature of constituting the said Pokhnarain joint proprietor of the 

interest and estate, but previously to Rarndyaufs death, ifthich occurred in the 
^ year 1220 F. S., this deed was cancelled by the express consent of 
property^ the widow of Gunaish Dutt, from the circumstance of Pokhnarain’s 
Liould be inability to make good his portion of the public revenue ; that the 
diiiposed of death of Hamdyaui's widow occurred in 1215, on which event the 
after her plaintiff’s husband became proprietor of the entire estate, but that 
Pokhnarain and his brothers, who as daughters sons have no legal 
right of succession, had since his decease procured the registry of 
their na'bies as proprietors 1'he plaint concluded by stating, that 
it was the intention of the plaintiff to sue for the proprietary right 
to the whole of the lands, but that, from a deficiency of funds, 
she was unable at present to sue for more than a moiety. It was 
alleged in reply, that Gunaish Dutt was the sole acquirer and sole 
{proprietor of the lands in dispute ; that he transferred them to Ins 
grandson Pokhnarain, for whose benefit he held them during sudl 
grandson’s minority, and that although after his death, the plaifi- 
tlfT s husband was admitted by Pokhnarain to a participation during 
his life time in the lands, it was under the express condi'tiioo and 
wfitten acknowledgment that be had no claim whatever fo propria- 


Yier deaib. 
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Ury right. A decriee was passed by the Register of Zillah Tirhpot 
in fayonr of the plaintiff, which was afhrmed in appeal by the Patna 
Provincial Court, awarding to her the proprietary right, in general Pokhnamm 
terms, of the moiety claimed. A petition for a special appeal was ^**?^^* 
presented to the Court of Sadder Dewahny Adawlut, and being 
admitted, the Court deemed it necessary to put the following ques sumniaut 
tion to their Hindoo law officers : Two uterine brothers, by name SeesiHuMil.' 
Gunaish Dutt and Ramdyaul Singh, inhabitants of Zillah Tirhoot, 
were joint proprietors of an estate in that district, holding equal 
eharee. Gunaish Dutt dying, left as his heirs a widow, a daughter, 
and three sons of that daughter; afterwards the widow died, and 
the survivors were her daughter and the three sons of that daughter. 
Subsequently Ramdyaul, the second brother, died childless, leaving 
a widow. Under these circumstances does the property of Ramdyaul 
devolve on his widow, or on the daughter and grandsons of his bro- 
ther? The pundits replied, that whether the estate waa joint or 
separate, the share left by Ramdyaul would not go to the daughter 
and grandsons of Gunaish Dutt; the daughter and grandsons in 
the female line of a brother not being recognized as heirs in any of 
the books current in Miihila, but that the question of the widow's 
right of succession depended upon the fact of her husband’s pro- 
perty having been separate and defined, or otherwise, and whether 
or not there existed other claims of consanguittiiy superior to her . 
own. This opinion not proving quite satisfactory, the pundits 
were again referred to and desired to be more explicit, and to state, . 
should the property of Ramdyaul devolve on his widow Mussum- 
maut Seesphool^ whether she possessed the power of alienating it 
by gift, sale, or otherwise, or whether she had only a life interest in 
The pundits in reply to this reference stated^ their reasons 
for desiring to know whether or not there existed other daims of 
consanguinity superior to that of the widow, was, that according 
to the law, as current in the district of Tirhoot, if the husl>aiids 
share of the estate was not separate and defined from that of his 
partner, his widow could not succeed to his property, which would 
in that case go to Site nephew or other relation of her husband ; 
but that as it' appeared there was no such relation, the widow' 
was entitled to the entire property left by her husband, to be 
enjoyed by her during her iile time, but not to be alienated 
except for the special purpose of securing spiritual benefit to her 
deceased husband; and that after her deatli, in the event of there 
being no heir of her husband in existence from the daughter 
down to the spiritual teacher, the property should devolve, on 
the ruling power. On the 13th of June 1821, the whofe of the 
proceedings of the case having been gone through before the 
Second Judge (C. Smith), before whom the case was first heard in 
appeal, he decreed as follows: It appears from all the evidence 
adduced, that Gunaish Dutt and Ramdyaul were two brothers in 
joint possession of an -undivided landed estate situated in the dis- 
trict of Tirhoot ; that on the death of the fopmer individual, the 
latter succeeded to his portion in right of inheritance, and con- 
tinued in exclusive enjoyment of the entire, property until his death, 
when both shares devolved, of right on his widow Mussummaut 
Seesphool. This indeed is, the substance of het plaint^, although. 
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* 1821. for the present she has advanced her claim to one moiety oirlyy 

' ' an 8 has stated it to be her intention to lay claim to the other 

Pokhnarain moiety at a future period. It appears from' the second law opinion 

W^***““ delivered by the pundits, that Mussummaut Seesphool has a right 

lTi v.liiiis. possession of the bstate left by her husband during her life 

Bummaiit time, that she may make such disbursements as are necessary for 
Sec^pbool. the spiritual welfare of her deceased husband, that she is not at 
liberty to make any other description of alienation, and that after 
her death, in the event of there not being in existence any heir of 
her husband from hi< daughtercdown to his spiritual teacher, the 
property which hud so devolved on the widow should escheat to 
the ruling power. But, in the decrees of the Courts below, there 
is no mention made of the widow’s inability to alienate, nor of the 
mode in which the* property should be disposed of after her death. 
It seems th^efore necessary to amend the decree of the Provincial 
Court by wording the decision thus : — Mussummaut Seesphool 
shall have a life interest in one moiety of the landed property left 
by her deceased husband, which property shall be sequestered to 
the use of Government, in the event of there not being at the time 
of her death any suiviving heir of her husband, from the daughter 
down to the spiritual preceptor. 1 'he decree should further pro- 
vide. that Mussummaut Seesphool is at liberty to sue for the 
remaining moiety of the estate, and that the costs in all three 
Courts should be paid by the appellants. 

, The case having been next taken up by the Third Judge (S. T. 
Goad), he expressed his concurrence in the opinion recorded by 
the Second Judge, with the exception of that part of it which ex- 
pressly provided that Mussummaut Seesphool was at liberty to sue 
for the remaining moiety of the estdte. He did not deem it ne* 
cessary to provide specificallv fur her preferring a claim which she 
was at liberty to do under the general regulations, without such 
provision : especially, as it appeared that the names of the appel- 
lants had been registered with the consent of the respondent’s 
husband, as proprietors of one moiety of the estate claimed. The 
Fourth Judge (J. Shakes pear) coinciding in tlfis view of the case, 
a final decree was on the 5 th of November 1 82 1 , passed according 
to their concurrent opinion, which differed only in one particular, 
as above specified, from that of the Second Judge. 
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MR. JAMES MORRIS, Appellant, 
vergus 

MR. JOHN COLLiS, Res)>ondent. 

THIS suit was originally instituted by Mr. John Collis, versus 
Mr. Janies Morris, iu the Benares Court of Appeal, on the 13th of 
December 1814. The following was the substance of the claim : The 
plaintitf and defendant had long been on terms of intimate/cquain- 
tance with each other, and at length determined to set up a shop 
in partnership. It was agreed that the* partnership should last fcM* 
two years, commencing with the l^t of June 18)2, and it was also 
conditioned that should any difference of opinion arise between 
the partners, it was to be settled by two arbitrators, one of whom 
was to be appointed by each partner, and in the event of the arbi- 
trators differing, an umpire was to be appointed, by whose decinon 
the parties should abide. It was also agreed that on the expiration 
of the term of the partnership the affairs of the concern should be 
adjusted, and each partner should take his share of the profit and 
]o>s of the debts and outstanding balances. On the 25th of May 
1814, when the period agreed upon for the continuance of the 
pirtnership had nearly expired, an advertisement was published, 
giving notice that the partnership between Messrs. James Morris 
and John Coliis would be dissolved on the 31st of May next 
ensuing, requiring all persons indebted to the firm to pay in their 
respective debts before the 1st of July following, and all creditors 
to prefer their respective claims before the same period. On the 
29th of May of the same year^he defendant wrote a letter to the 
plaintiff, off ering to take off his hands all the articles in the shop 
at prime cost, and stating that he intended to continue the business 
in his own name. The plaintiff at the time answered that he had 
no intention of dispoHing of his property at that rate. A bargain 
however was ultimately made between them, the defendant agree- 
ing to pay an advance of ten per ccnf on the selling price of the 
goods, and to pay the amount in three instalments at intervals of 
three, nine and eighteen months. The first instalment was to be 
paid in three months after the 1st of June, without interest, or if 
not paid at that period, it was to bear interest at ten per centper 
annum^ the interest demandable monthly. The defendant wrote 
a letter agreeing to the above terms. The goods were computed to 
be worth 35,370 rupees, half of which, or 17,685 rupees belonged 
to the plaintiff. Besides this, there were outstanding balances 
to the amount of about 25,000 rupees, which it was agreed the 
defendant should collect, and from that source discharge any 
demands that might preferred against the firm, leaving the surplus, 
after adiustment, to be divided between the parties to this agreement. 
Notwithstanding these facts, the defendant would not make pays 
fluent, neither would he execute any bond acknowledging the 
instalments formerly stipulated to be due, nor would he agree to 
refer their differences to arbitration. When the plaintiff wrote to 
the defendant on the 18th of August 1814, to send for his inspec- 
tion the bills to the amount of 25,000 rupees, due from the several 


1821 . 


Nov. 26 tb. 
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1821. d^tors to the firm, with a view to satisfy himself as to the state of 

* the pecuniary affairs of the concern, the defendant had the assurance 

Mr. James to write in answer to the plaintiff, requiring him to transmit copies of 
ledgers and account books belonging to the establishment,^ 
CvTlisT ** although he himself hail retained the sole custody of those books 
ever since the 31st of May. Five months had elapsed since the 
• first instalment became due, which amounted to 5,895 rupees, and 
which was the amount of the present claim. The defendant admitted 
having purchased the plaintiff’s share of the stock in trade, but 
alleged ^at he did so in ignorance of the real facts of the case, 
which the plaintiff concealed from him by withholding the account 
books; but that he had since ascertained the state of the firm, 
and found that a large balance was due to himself. He denied 
having promised to pay by instalments, and stated generally that 
he had invested large sums of money in the concern, which had 
been ma^e away with by the plaintiff. 

After an attentive perusal of the evidence in this case, the 
Provincial Court declared their opinion that the allegations of 
the plaintiff were abundantly established, and that the defendant 
had wholly failed to prove his right to make any counter claim 
against the piaihtiff on account of any matter connected with the 
concern of their partnership. It was decreed accordingly, that the 
defendant do pay to the plaintiff the sum of 5,895 rupees, being 
the amount of the first instalment, or one third of the amount 
« stipulated to be paid by the defendant for the plaintiff a share 
of the stock in trade, and likewise defray all the costs of suit. 

On appeal to the Court of Sudder Dewanny Adawiut, the cause 
came first to a hearing before the Chief (Sir .1. E. ( olebrooke) and 
the Third Judge (S. T. Goad) on* the 24th of July 1820. It 
appearing that there vterf a great variety of accounts unsettled 
between the parties, and, that according to the articles of partner- 
ship entered into by them, they were bound, upon the termination 
of their paitnership, or upon the occurrence of disputes, to settle 
them by arbitration, the decree in this cause, and in another between 
the same parties fminded on the same grcfijiids were annulled, 
and the parties were called upon each tb nanie arbitrators, to 
whom the whole of their accounts were to be referred for adjust- 
ment. On the 16ih of December 18^0, Mr. John Colirs, the respon- 
dent, attended in person and delivered an arbitration bond executed 
by him, nominating John Robert Coles and James Duncan 
Cbnyers to be arbitrators on behalf of the parties, and containing 
a condition that such award as should be passed by the arbitrat<'rs 
named, and agreed to by the parties respectively, should become 
a rule of the Supreme Court. On the date last above mentioned, a 
copy of this bond of arbitration, was forwarded to the Benares 
Provincial Court, for the purpose of being executed by the 
appellant, Mr. James Morris. From the return of the Benares 
Provincial Court, under date the 19th of January 1821, ft 
appeared that the appellant refused to execute the arbitration 
bond, on the ground stated by him in a letter under the same 
date. Mr. John Collis, the respondent, having verbally de- 
clined executing aiy other kind of arbitration boud, it appeared 
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impracticable to bring the concerna of the parties to a settleroAt 
by means of arbitraiiou. On the 23d of April 1821y Mr. John 
Collis, the respondent, attended in person and delivered sundry Mr. Jumes 
books, accounts and papers, and it being found impracticable for . 

the Court, from want of leisure, to enter into that minute exami- 
nation of the voluminous accounts of the parties which was neces* 
sary, it was resolved and ordered on the date last mentioned, that 
the whole of the books, accounts, documents and papers, delivered 
in by the parties, as well to the Provincial Court as~to this Coujrt, 
should be referred to a person skilled in mercantile acpQunts; and 
Mr. John Abbott, a gentleman of established character, and in th^ 
employ of Messrs. Alexander and Co. of Calcutta, was selected as a 
fit person to examine the accounts of the parties and to report there** 
on. Oil the dute above mentioned, therefore, the whole of the 
books, accounts, documents, and papers were accordingly referred 
to him. On the 1 8th of September 1821 , Mr. John Abbott submitted 
his report, accompanied with documents and statements in eluci- 
dation of it, and ou the 30th of October attervded and deposed on 
oath to the truth and accuracy of the report to the best of his know- 
ledge and belief. The final judgment was passed by the Court of 
Sudder Dewanny Adawlut in the following terms. 

It appears that the reference was made to Mr. Abboft o,n the 
23d day of April last, but from that day to the date of Mr« 

AbbotCs report (a period of above six months) Mr, James Morris 
neither attended in person before Mr. Abbott, not appointed 
any representative to attend, with a view of urging any thing 
he might have to state, or of giving such explanations as might 
be required from him. Mr. Morris's refusal to sign the arbitration 
bond was by no means justifiable, and bis nonattendance. befoira 
Mr. " Abbott, either in person or by representative, indicates aa 
intention of preventing any final adjustment of the accounts, and 
of depriving Mr. Collis of that right which the two decrees passed 
in his favour by the Provincial Court raised a strong presumption 
that he was entitled to. It appears therefore to be just and 
proper, that a decree should be passed in these two causes upon 
the basis, of Mr. Abbott's report above mentioned. From this 
report it appears that on the 30th of April 1820, there were 
balfinces still outstanding, on the, joint account, to the extent of 
9^089 sicca rupees, 13 anas, 8 pie, many of which, if not already 
collected, and due diligence heretofore manifested in sndeavourstu 
collect them, must now be looked upon as desperate, and the rean^m- 
der, from the nature of them, and the parties owing thetn b^g 
dispersed in different parts of the counjtry, maUng \t diflSlcuU 
and tedious to collect. Tq await thofefqxe. th^ eventual re- 
sult of their close, would put off thjs final ^rangemeqt of the 
accounts of the ioiut concern tq an indel^ite , and aiataut period* 

The only mode therefore that offers, for tlie.attainmaatof the ondf 
kought for in the present s^iti.of a final the aacoants 

blBtw^en the contending parties, to assu^me thq da^a of 

the'cloaa of the last accounts rendered on the 3Qth of April 1820^ 
ais the paripd of bringing also toa qloia joint qancern accqiutts. 
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J021. 


Mr. James 
Morris, 
Mr. John 
Collis. 


when the balance appearing due to John Collis, on 

his own proper account, was 

The balance due to James Morris on his own 
proper account wa& 

The difference is the amount due by the joint 
concern to Janies Morris, or 


ns. A. r. 
4,498 5 6 

15,267 2 10 
10,768 13 4 


For or^ half of which Mr. C^His is responsible, 
viz 5,384 6 8 


and on the payment by him of this sum to Mr. Mon is, the realized 
accounts of the joint concern would be finally closed. Previous 
however to any payment being made by Mr. Collin to Mr. Morris for 
his half proportion of the above amount due on the joint concern, 
it is neoessaiy to adveit t<» the paiticular transai tions between them, 
after the close of thc<t concern, and which forms the prominent fea- 
ture in the present suit. It appears undisputed that Mr. Morris, on 
the division being made of the Benares joint stock on the 31st of 
May 1814, purchased from Mr. Collis, his half share of such stock, 
for which, by mutual valuation and final adjustment between them 
at that peiiod, Mr. Morris waste pay to Mr. Collis the sum of I7,t>85 
sicca rupees, by notes at three, six, and nine months, with inter- 
est on the two latter at 10 per cent per annum from the 1st of 
September 1814; it also appears that no payment has ever been 
made to Mr. Collis on this purchase : he is therefore entitled to an 
interest on the whole at the rate agreed on from the dates specified 
on which the interest was to comni*ence, which would make Mr. 
Morris's debt to Mr. Collis for principal and interest, Rh« a. p. 


on the doth of V^pril 1820'. The sum of 27,706 8 0 

From which, if Mr. Coliis's proportion of amount 
due to Mr. Morris on the joint concern, as 

above st.ited, is deducted 5,384 6 8 

* • ■■ . 

A dear balance will appear due to Mr. Collis by 
Mr. Moiris on the doth of April 1»20, of ••• 22,322 1 4 


lids therefore ordered and decreed, that Mr. James Morns do 
pay to Mr. John Collis the sum of 22,322 sicca rupees, 1 ana, 
4 pie, with inteiest at 10 per cent from the 30th of April 1820, 
to tjie date of (layment. 

With regard to the balances still outstanding, due to the joint 
concern, it appears proper that an impartial division and assign- 
ment of them should be made between the parties, each depending on 
his own exertions for their realization, and that Mr. Morris should 
be called upon to account for any sums collected by him in part 
cf the outstanding balances since the 30th of April 1820. A copy 
of the statement of balances on the Benares books marked D. 
prepared by Mr. Abbott will therefore be forwarded to the Pro- 
vincial Court, who, in the execution of this decree, will call upon 
Mr. Morris to render an account of the sums actually collected 
by him on this account, a moiety of which they will require him to 
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deposit in Court within one month from the date of being callbd 
upon to account, and also to produce and deposit in Court the ■ "■ 
original bills for outstanding un recovered debts, of which the Mr. Jaraet 
Provincial Court are directed to make a fair and impartial division, J}®*^*!**^^* 
in such mode as may appear to that Court right and proper. CoVlis? 

It was further ordered and decreed, that the whole of the costs * . 
of appeal and in the Provincial Court be borne by the appellant, 
including the sum of eight hundred sicca rupees, which the Court 
. consider a fair remuneration to Mr.^Abbott for his troubfe in exa- 
mining and reporting upon the accounts referred to him. * 

With a view to execution of the above decree, the house and 
property belonging to the late firm was sequestered by order of 
the Court of 8udder Dewanny Adawlut, but on the 18tli of 
February 1822, the constituted attorney of Messrs. Fersusson and 
Co. (merchants and agents of the town of Calcutta) addressed the 
Provincial Court of Benares with a request that the property 
might be released, on the ground that those gentlemen, fora large 
sum due from Messrs. James Morris and Company, held a judg- 
ment bond and warrant of attorney dated the 1 1th of March 1821, 
which had been duly entered up in the Supreme Court, and that 
the concern and property under the name and conducted by Messrs. 

James Morris and Richard Morris belonged to and was carried on 
for the benefit of Messrs. Fergiisson and Co. In suppoit of this 
requisition the agent submitted copies of the legal documents on , 
which he founded his claim (a). The Provincial Court, on.leceipt 


(a) To Messieurs Benjamin Comberbsch, Augustus Frederick HsmUton, and 
Cbaries George Strettell, GeotlemeD,aAtt.ornie8 of the Supreme Court of Judi- 
cature at Fort William in Bengal, jointlj and severally, or to any other attorney 
of the same Court. 

These are to desire and authorise you, the attornies above named, or any one • 
of you, or any other attorney of the Supreme Court aforesaid, to appear for us, 
James Morris and Richard Morris of Beoares, in the East Indies, merchants, 
in the said Court, as of the first term in the year of our Lord oue thousaod, 
eight hundred and twenty-one, or of any other subsequent term of the said 
Court, and then and there *to receive a plaint or declantion for us in an action 
of debt upon a bond or obligation made and entered into by us, the said James 
Morris and Richard Morris, to David Clark, Peter Reierson, John Melville, 
imd John Smith, of Calcutta, merchants and agents, carrying on business 
In co-partnership, under the names, style and firm of Messieurs Fergiisson, 
Clark and Company, iu the penal sum of sicca rupees one hundred and aixty- 
thousaod, at the suit of the said David Clark, Peter Reierson, John Melville, 
and Johi^ Smith, or the survivors, or survivor of them, their respective executors 
and administrators, and thereupon to confess the same action and tne jorisdie- 
tion of the said Court, or otherwise to suffer a judgment by nil 
in/armatus, or otherwise to pass against us in the same action, and loliQ there- 
upon forthwith entered up ageinst us of record of tbti said Court for the said 
debt, besides costs of suit, and we, the said James Morris, and Richard Morris, do 
hereby further authorise and empower you, the said atlbrnies, or any one of 
yon, after the said judgment shall be entered up as afordsaid for us, andlif our 
namei, and as our act and deed, to aign, seal, and execnte^ii good and dufficient 
jieleeae in the law to the said David Clark, Pgter Keienion, John 
John Smith, their heirs, executors and administrators, of all and all manner 
of error and errors, writ and writs of error, and all benefit and advantage^ tbefe- 
of, and all misprisions of error and errors, defects and imperfections *whakw 
soever, bad, made, done, committed, suffered, or* to be, had, made, covspt 
mifted or ^suffered, in, about, touching or coucerping tbe aforesaid jxdgr,. 
mepC, or. in, about, touching or concerning any writ, warrant, pr^eaa, 
pldnt, declaration, plea, entry or other proceedings whatsoever cuncqiriiinijf.^ 
the same, and for wbni you the said attornies, or any or either of ymx 
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16«1. of this demand, applied to the Sndder Dewanny Adawliit for iir* 
struotioiia as to the proper mode of proceeding to be adopted 
Mr. James under the circumstances of the case, and in reply they were desired 
to coiitinne the sequestration until further orders. In the mean 
Coilia? ” ^ reference was made to the Advocate General, with a request 

that he would state his opinion as to the legal competency or other- 
wise of the appellant to execute the instruments in quesiijn, 
notwithstanding the decree of the Proviticial Court, dated the 
16th of September 1817, and^ the decree of this Court amending 
them, a^id as to whether the existence of these instrumeiits was 
sufficient to save the property from being sold for the purpose of 
realizing the jndgnient aforesaid, 'lo this reference the Advocate 
General made the following reply; 'ihe decree of 1817 referred to 

sIihII do nr cHiise to be done in the premises or any of them, this shall be to 
yon and • rery of yon a sufficient warrant .and authority, lii witness whereof 
we have hereunto set our hands and seats, this tetiili day of March, ia tho 
year of our Lord one thousand, eight hundred and iwenty-one. 

Signed, sealed and delivered at Benares (Signed) JAMES MORRIS, 
in the East Indies, where stamps for > 

the.se piirjMjses are not in use. J (SigBo4^ RICHARD MORRIS. 
Ill the presence of 

(SiiMie<l} THOMAS VELD, Surgeon, 

(Signed) Wm. HAMMOND. 

At Agra. 

(Signed) G. G. CAMPBELL, 

(Signed) JOHN RAWLINS. 


Memorandum:— I t was agreed immediately before the ezeciitionof the fore- 
going warrant of attorney, that no ezeciitftm should be issued upon the jiidgnient 
intended to be entered up a.s in the same warrant of attorney mentioned, unless 
default shall be made of or in pnymeut by the above named James Morris and 
Richard Morris of the siiiti of sicca rupees eighty thousand, with interest at the 
rate of twelve per cent per annum to the above named David Clark, Peter Reier- 
son, John Melville and John Smith, or any or either »f them, or their or either of 
their execiuors, adminisirators, or assigns, or of all or any such further or other 
sum and sums of money as shall or may at any time or times hereafter be lent or 
advanced unto, or whiefl shall or may be paid, laid out* or expended, to, for, or on 
account, or on the credit of the said James Morris and Richard Morris, by the 
said David Clark, Peter Reierson, John Melville and John Smith, or any or 
either of them, or any or either of their executors, administrators or assigns, or 
by any other person or persons who shall or may become a partner or partners of 
ihe"8ajd firm of Messieurs Fergusson, Clark and Company, or any other firm of 
the said house of business for the time being, any ot* either of them, their, any or 
ciilicr of lUeir executors, administrators or assigns, or which they, the said David 
Clark, Peter Reierson, .lohn Melville, and John Smith, any or either of them, or 
any fiiiiye partner or partners of the said firm, or other the firm of the said 
house or business for the time lieing, shall or may now he or hereafter become 
hound or liable to pay for or on account of the said James Morris and Richard 
Morris, their heirs, executors or administrators, or wbich shall or may appear tO 
be due and owin*r upon any balance or balances of account between them the 
said Janies Morris and Richard Morris, their executors or administrators of 
the one part, and the said David Clark, Peter Reierson, John Melville and JDhii 
* Smith, any or either of them, their or any or either of their exeetitora, adminia- 
trators or assigns, or other the firm of the sSk) house of business for the time 
being, on the other part, or which sliall or (nay appear to be due and owing frofo 
the said James Morns mid Richard Morris, their executors or admlnistratora^ tD 
the said David Clark, Peter Reierson, John Melville and John Smhh. any or 
either of cbent, or any or either of their executors, administrators or amigna. 6r 
other the firm of tbewmd bouse of business, for the time being, for the usuai arid 
nceuacomed charges of commission as merchants, ageata or bnkers or other- 
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doea not accompany the proceedings, and how far that document 
have rendered J. and II. Morris incompetent to execute the "" 
bond and warrant of attorney to Fergussoii and Co., 1 am not able JJ*** 
to determine. I should apprehend, however, that the parties were 
competent to execute such instruments : but 1 do not think they Coliis. 
^'ould be sufficient to protect property from the execution of other 
parties suing out execution out of the Supreme Court or any other 
tonjt, unless by priority of seizure, and in this case it does not 
appear that execution has actually issued at the suit of Fergussoa 
and Co. upon the securities in question. • 

1 do not understand how Fergussion and Co. can be made par- 
ties in the proceedings of the Provincial Court in the cause between* 


wise, together with interest for each nnd every such sum and suns of money, 
and balance and balances of account respectively, at and after the rate of twelve 
per cent per annum from the res|)cctive timea when and as each and every 
such sums or sum of money ahail be so lent or advanced, or paid, laid out, or 
expended, and such balance or balances of account shall be struck or made 
until full satisfaction and payment thereof respectively, without any deduction, 
defalratioa or abatement whatsoever ; but that if default shall be made in pay- 
ment of the aaid sum of sicca rupees eighty thousand, or the interest thereof, 
or of all and every or any of snch further or other aiim or sums of money and 
interest fur the ssme, and of any part thereof respectively, as aforesaid, or if the 
life of the said James Morris, or if the life of the said Richard Morris, shsll l>o in 
danger, then and in any or either of the aaid cases, execution shall and may be im- 
mediately nsued for such sum 6f money as sbiiU be sworn to be due upon tlis 
•aid bond ; and it was and is likewise declared and agreed, that it shall not be ne- 
cessary for the said David Clark, Peter Reierson, Joint MelvJle and John Smith, 
any or either of them, or the survivors or survivor of them, tbeir res|>er.tive exe- 
cutors, administrators or assigns, to revive or cause to be revived the said judg- 
ment, in rase they should not immediately sue out execution thereon, or to do 
any act to keep the same on foot, ootwiebstanding the same Judgment shall be 
intered of reconl for the space of one year or npwards next Immediately preced- 
ing the teste or issniiig of such writ or writs of eieCution, and notwiihslandiug 
any rule or practice ot the said Supreme Court to the contrary, and that they, the 
said James Morris and Richard Morris, tbeir executors or administrsCors, shall 
not, nor will have, receive, or take, any plea, exception, proceeding, or other 
benefit or advantage whataoerer for want of reviving or keeping the said judg-- 
meat on foot. # . . 


Witncia. 

, (Signed) THOMAS VRLD, Surgeon, 
(Signed) WILLIAM HAMMOND, 
(Signed) G. G. CAMPBELL, Surgeon, 

(Signed) JOHN RAWLINS. 


(Signed) JAMES MORRIS. 
(Signed) RICHD. MORRIS. 


Know all men by these presents, that we, tTames Morris snd Richard Morris, 
of Benares In the &at Indies, merchants, are held and firmly bound M%vraUy 
and jointly unto Devid Clark, Peter Reierson, John Melville nnd John Smith, of 
Calcutta, merchants and agents carrying on business in coparinersbip nqder the 
same, atyleand firm of Messieurs FeVgUsson, Clark aud Company, in the 'penal 
sum of ticca rupees one hundred nnd sixty thousand, of lawful money of Bengal, 
to bo paid to the said David Clark, Peter Reierson, John Melville and John 
Smith, some or one of them, their or hia ezeentors, administratora or assigns, or 
their o.r hia lawful attorney or attornies ; for which payment to be fsith* 
liptly and truly made, we bind ourselves, our heiri, cxeciitora, and adminis- 
Iratom firmly by these presents, sealed with our teals, and dated this tenth 
day of March In the year of our Lord one thousand, eight hundred 
and twenty-one. Whereas tlie above houndtn James Morris and Richard 
llorrli, OA tbs day of the date of the above written obligatinn, are and stand 
ki^btedto the aaid David Clark, Peter Reierson, John Melville and John* 
in thn wm of •loot rupces/e^bty thouiand nud upwards, nnd in oedee 
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Mr. James 
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Mr. John 
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Mdrris and Collis, unless they voluntarily come on to litigate 
their rights, and no sale or other disposal of the property seques- 
trated can at all affect their claims if well founded. So far as 1 can 
judge from the papers •sent to me, this case would cause a good 
deal of difficulty in an English Court. The suit in the Country 
Court is only between Collis and James Morris, and the seques- 
tration is or appears to be the joint property of James and Richard 
Morris. An English Court would allow the creditor of James to 
take no more than James's share of the joint property upon a fair 
account1)etween him and his copartner, and the creditor is entitled 
to no more. I do not see therefore how the Court can order any 
thing to be sold under the sequestration but James Morris’s share. 
Of course I assume that Richard Morris is no party to the suit 

to secure tlie repsyment thereof, and of all such further and other sum and 
Riiins of ii.jncy as they, any, or either of them, or any future member or mem- 
bers of the firm of tiie said house of business for the time being, sliall or may 
adrance, pay, layout, or expend, or be, or become liable to pay for or on ac- 
count or by means of the said James Morris and Richard Morris, in any man- 
ner liowsoerer, togetlier with interest for the same re8}»ecti%*ely, after the rate of 
twelve per cent per nnnum, the said James Morris and Richard Morris have 
agreed to enter into the above written obligation, with such condition as 
hereinafter is contained. Now the condition of the shove written obligation 
is such, that if the above boiinden James Morris and Richard Morris, their 
heirs, executors, administrators, or any other person or persons on their 
behalf, do and shall, well and truly pay, or cause to be paid unto the said 
David Clark, Peter Reiersou, John MehMlIe and John Smith, nr any or cither 
of them, or either of their executors, administrators or assigns, the full sum 
of sicca rupees eighty thousand of lawful money of Bengal, with interest for 
the same at and after the rate of twelve per cent per annum, and if the said 
James Morris and Richard Morris, theij^ heirs, executors, or administrators, 
do and shall, well and truly pay or cause to be paid unto the said David Clark, 
Peter Reierson, John Melville and John Smith, or to any other person or 
persons who .shall or may hefome a paitner or partners of the said firm of 
Messieurs Fergiissou, Clark and Company, or of any other firm of the said 
house of biisiiiess, for the time being, any or either of them, tbeir or any or 
either of their executors, administrators or assigns, all and every such furtlier 
and other sums and sum of money as the said David Clark, Peter Reierson, 
John Melville and Joiiy Smith, or any or either of tirem, or any future partner 
or partners of the said firm, or other *tlie firm of the said house of business, 
for the time being, shall or may at any time or times hereafter lend or advance, 
or pay, lay out, and expend, to or for, or on account or on the credit of the said 
James Morris and Richard Morris, their executors, administrators or assigns, 
or jvbich shall or may appear to be due and owing upon any balance or ba- 
lances of account between them, the said James Morris and Richard Morris, 
their executors or administrators of the one part, and the said David Clark, 
Peter Reierson, John Melville and John Smith, any or either of them, their or 
any or cither of ilieir executors, administrators or assigns, or other the firm 
of the said house of business for the time being* of tlie other part, or which 
shall or may be or appear in any such account or Otherwise to be due and 
owing from the said James Morris and Richard Morris, their executors or 
administrators to the said David Clark, Peter Reierson, John Melville and 
John Smith, any or either of them, their or any or either of their executors, 
fidministrators, or assigns, or other the firm of the said house of business for 
the time being, for the usual and accustomed charges of or for commission as 
• inercliants, agents and brokers, or otherwise, together with interelt upon and 
fur each and every such sum and sums of money, and balance and balances of 
account respectively as aforesaid, at and after the rate of twelve per ceni per 
annum from the respective times when each and every siicli sum and anina of 
money respectively, shall he so lent or advanced, paid, laid out, and expended, 
and such ^ balance and balances of account respectively shall be stmek or 
made until full payment and satisfaction thereof respectively, without ' any 
dedoctlon, defalcation or abatement whatsoever ; and aiso If the iidd James 
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Collis, nor answerable to him. If however the decree of - jflie iWl. 

Sudder Dewanny Adawlut and Provincial Court is right, according ^ 

to their own rules and forms, Fergusson and Co. must show a Mr* James- 
prior and letter title to the property ; which they cannot be pre- 
eluded from doing by any proceedings either in the Supreme Court conig. 
or any other Court to nhich they are not parties ; and whether they 
have a better right or not it is impossible on the facts, as they stand, 
to determine.'' 

Jt appearing from the above that the question had not been dis- 
tinctly understood, the Court made a second reference, explaining 
that the object of their former one was simply to ascertain whether, 
according to the law of England, any mortgage bond and wa*r- 
rant of attorney to confess judgment, any deed of partnership, or 
other transfer, absolute or conditional, of personal property, made 
by a debtor to a third person, subsequently to a judgment had 

Morris and Ricliard Morris, their heirs, executors or admiDinistrstori, do and 
■hall from time to time and at all times hereafter, well and truly pay and dia- 
rharge, and rornpletely and effectually, and to the satisfaction of the said Darid 
Clark, Peter Reierson, John Melville and John Smith, their respective executors, 
administrators and nssigns, and all and every other person or persons, who shall 
or may lierouie a partner or partnera in the said firm of Mesaieiirs Fergusson, 

Clark and Company, or of any other firm of the said house of business for the 
time being, indemnify them, and every of them, and each and every 6f their 
heirs, executors and administrators ; and their respective estates and effects from 
and against all costs, charges, damages, debts, claims and demands, and all and 
all manner of action and actions, suit and expences whatsoever, which they or* 
any or either of them shall or may sustain, pay or incur, or become or be subject 
or liable to pay for, or by reason or means of all or any of the premiset, then 
the above written bond or obligation shall be null and void, or else shall be and 
remain in full force and virtue. * 


Signed sealed and delivered at Benares,'' 
in the East Indies, where stamps for i 
these piir|Ki9e8 are not in use. | 

In the presence of ^ 

(Signed) THOMAS YELD, Surgeon, 
(SiguedJ WILLIAHHAMMOND. 


(Signed) JAMES MORRIS. 


Signed, sealed and delivered at Agra, 
in Che East Indies, where stamps for 
these purposes are not in use. 

^ In the presence of * 

(Signed) G. G. CAMPBELL, Surgeon. 
(Signed) JOHN RAWLINS. 




(Signed) 


RICHARD MORRIS* 


Notice is hereby given, we have, this first day of April 1S21 , sold the .whoTe 
■lock in irade, and outstanding debts, &c. due to the late concerti of Messrs. 
Morris and Co. of Benares to Mr. James Morris, and request those gentlemen in- 
debted to the said concern, will pay to Mr. Jaioes Morris, or James Morris and 
Company, Benares. 

(Signed) MORRIS & Co. 


Notice is hereby given, that Mr. James Morris has this day pnrehased 4he 
whole stock in trade, and outstanding debts, &c. doe to the late concern of 
Morrb and Company of Benares, and that he baa admitted as a partner Mr. Richard 
Morris, which concern from this day will be conducted under the name and 
firm of James Morris and Company. Gentlemen indebted to the late concern 
of Morris and Co. will be pleased to settle their accounts without delay. 

Benarei, April let, 1821. (Signed) JAMES MORRIS. 
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1821. aglinst such debtor in an action for debt, m or is not sufficient to 

save such property from being seized and sold in execution of the 

Mr. James judgment so previously obtained V* To which second reference the 
>\dvocate General replied as follows : “ By the law of England, any 
CuJJi^ such transfer, if bond Jide made, and the property delivered ac- 
cordingly, must protect such property from the execution on the 
prior jiidgineiit, fur it has ceased to be the property of the debtor. 

The inconvenience and injustice to purchasers, and the impolicy 
of fettering property by claims founded upon proceeclings of which 
the purcKaser could not or might not be aware, must be obvious. 
\ judgment is no lien upon personal property : and though by 
the common law a sort of lien was created by the writ of execution, 
so that it bound the property from its tette or date (often prior to 
the time of its being actually sued out), an act of parliament put 
an end to the mischief of such liens and incumbrances on the 
transfer of property, and enacted that no writ of executi^m should 
bind the property, but from the time of its delivery to the sheriff 
to be executed. *J'he principle is, that the party who has obtained 
a judgment should put it in execution without delay, and that the 
fair transactions of commerce are not to be embarrassed by rights 
which he who claims them has not thought proper to enforce. 

I'he whole doctrine of the English law as to the effect of judg- 
ments ti bind property, real and personal, will be found in tidd'a 
^Practice^ vol. 2, page 912, (5th ed.)and page 986, and will furnish 
much more satisfactory information on the subject than any thing 
1 could write. 

1 ought to add, that any sort of transfer or assignment of pro* 
perty by a debtor must be aerompatiied by delivery of personal 
property, or something equivalent to actual delivery, or if the pro- 
perty be mortgaged, or otherwise remain in the debtor's possession, 
the continued possession of the debtor or seller must be consistent 
with and explained by the transaction and agreement in that re- 
spect. Indeed 1 have considered the question chiefly with refer- 
ence to the effect of a #prior judgment, to effeeb^a subsequent bond 
Jide sale, mortgage, or other transfer by the person against whom 
the judgment has been obtained.” 

As there did not appear any sufficient ground for admitting the 
clainu of Messrs. Fergusson ao^d Co. to* satisfaction, prior to an 
adjustment of the claim of the respondent, it was ultimately 
rejected. As one half of the concern, however, stood in the 
namp of Richard Morris, brother of the appellant, the Court, on a 
rep resen taflion of that ind'ividiial, and after due enquiry into 
the fact, directed the release of that portion, and the sale of the 
• remainder, to make good the amount of the decree. 
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BABOO RAMOHUND, Appellant, .* 18S1> 

ver$u$ — 

OOVIND DAS^ RespondoDt* Njv. I9i^. 

THIS action was brought by the appeHant against the respon- A. liRring 
dent in the City Court of Benares, on the 19th of March 1818, to J”?^-*** 
recover the sum of 3,786 rupees, being the amount of interest due ,,^* 0 ? 
on a sum already adjudged. It appeared that the plaintitT had Appeal ob- * 
fonuerty brought another suit against the same^ defendant in the tains judg- 
Benares Court of Appeal, to recos^er from him the sum* of 6,507 
rupees, as the principal and interest of a loan advanced to him on of 
the mortgage of a dwelling house. Judgment was passed in his from tbe 
favour, and it was ordered that the defendant should pay to the date of tbe 
plaintiff interest on the sum adjudged, at the rate of 12 per decision, 
cewf per annum^ from the date of the decree up to the day of B^judg- 
payment. This judgment was affirmed on appeal by the Court ofent af- * * 
of Sudder Dew'anuy Adawlut. But as the creditor considered firmed on ^ 
himself entitled not only to interest on the sum due to him from 
the date of the decision, but also from the date of the insti- after^* 
tiition of his claim, provision for which had not been made in the wards sues 
former judgments, he instituted the present claim as above stated. B; m 
*lhe defendant did not appear to aiisw*er the claim, and on the 23d 
of August 1809, the suit was dismissed by the Judge of the City froilTum" 
Couit, on the ground that he was not competent to interfere ; the ori- institutioa 
ginal suit, pending the trial of which the plaintiff claimed interest, 'of off* 
having been originally taken cognizance of by the Court of Appeal; 
observing that, whether the omission to award interest was inten- tbe claim 
tional or owing to inadvertence, the Judge of the Court who is cogniza- 
passed a decree was the onfy proper authority to decide in the bletosnp* 
case of a claim which had its origin ii\ such decree. On appeal f *Y****th** 
to the Benares Provincial Court from the above decision, it was af- form*er de- 
firii ed, on the ground that if the appellant entertained any objec- cree. 
tions to the provisions of the decree passed by the Court of .Appeal, 
it was his duty to have appealed therefrom to the Court of Sudder 
Dewanny Adawlut,*and not to have instituted a fresh suit in the 
Court of the City where the matter was not properly cognizable. 

On a further appeal to the Court of Sudder Dewanny Adawlut, 
both the above decisions were reversed by the Third and Officiating 
Judges (S. T. Goad and W. Dorin), who observed, that tbd pre- 
sent appellant having been the respondent in the former .appeal, 
which was dismissed on default, baa no opportunity of urging his 
objections to the provisions of the original decree, and t^at in the 
case of JoognI Kishore and others, versus Radhekaunt Ghose, there 
was a precedent (a) for admitting a new suit to supply an evident 
defect in a former decree, with respect to interest on the amount 
adjudged. It was decreed therefore, that the appellant should 
receive interest at the rale of twelve per cent on the original debt, 
that is 5,000 rupees, from the date of the institution of his suit ^n 
the Provincial Court, or the 10th of July 1811, up to the date of 
its decision by that Court, rr the 19th of August 1817, which 
formed the amount of his present claim. The costs in all three 
. Courts were made payable by the respondent. 


(a) VUe vol. 1 , gage 154. 
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iS2\. \ GUNGA MYA, Appellant, 

■ ■ — versus 

Dec. i7th. KISHEN KISHORE CHOWDHRY and others, Respondents. 

According THIS suit was instituted in the Dacca Court of Appeal on 
doo*l*i**«' August 1815, against Kishen Kishore Chowdhry, 

.soil adopt'- Mussummaut Jymungia his mother, Mussummaut Annapoonia 
ed, witb widow, and Jygopaul son of Dhununjoy, and Mussummaut Daya 
the per- Mya widow of Kewul Kishen. The claim was to recover a 
hciThw-^^ one and dialf ana share of thd zemindaree of Sheerpore, Zillah 
band, by a Mymensing, the hereditary property of the plaintiff’s father ; the 
woman, on triennial assessment of which was stated at 7,576 rupees, 
whom her It was set forth in the plaint, that of seven anas of the above 
estate had ^ three and a half ana share was the property of 

devolved, Roghoonundun, the plaintiff’s grandfather, but Beernarain, his 
tvill not be partner, r.ot giving him possession, the plaintiff’s father, in the 
eptitled to jjfe time of her grandfather, sued Beernarain, after whose death an 
on his*^*^*** amicable adjustment of their disputes was made between his son 
iiflofitinir Birjnath and the plaintiff’s father, who obtained a three ana share, 
mother's of which he continued in joint possession with his brother Govind- 
death, but pershaud, until his death, which event occurred in the Bengal year 
1*204 ; that the plaintiff’s mother was pregnant at the time of her 
Imr father's husband’s death, shortly after which the plaintiff was born : that 
Imiher's they all continued to live together as a joint and undivided family 
son ia de- *even after the death of the plaintiff’s mother, which occurred in 
nearer* which year her uncle Govindpershaud 

heirs. disposed of her in marriage : that he, dying the same year, the 
plaintiff still continued to live in a state of union, and to enjoy a 
share of the profits with his widow Jymungia (mother of Kishen 
Kishore) until the year 12*21 B. S. ; when the individual last named, 
separated herself from the plaintiff, assuming the management 
■of the estate, and depriving the plaintiff of her share of the profits, 
which was a one and a half ana portion ; that being the share of 
Sheonath, of whom the plaintiff was the sole ,Jegal heir ; that in 
the time of Govindpershaud sales of part of the estate claimed 
took place at two different times on account of arrears of revenue, 
when the portions sold were purchased nominally by Dhununjoy, 
and Kewul Kishen, who were old servants of the family, and whose 
■names were made use of for the purpose of defrauding creditors,' 
but that they had no real interest whatever, as now falsely alleged, 
eiiice their deaths, by their repre-eutatives, the other defendants. 

The following is a sketch of the family in this case : 


RUGHOONUN'OUN, BEERNARAIN, 

(deceased) (deceased.) 


^heoDstb, Risbennstb, 

died in 1204, died in 1 127, 

married to childless. 

Bhiigorottce, 
who died in 1207. 

Gurura Mya, married in 
in 1217 to Ramkishub, 
who died in 1220. 


Gotund pershaud, 
died in I2is, 


"Kishen Kishore, Respondent; 
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The defendants, Jymungula and Kishen Eishore, alleged* in 
that Sheonath, the father of the plaintiff, being a leper, made 
over the whole estate to his brother, and that his wife Bhuguruttee 
being pregnant at the time of his death; he empowered her, in the 
event of a son not being born, to execute a deed of gift in favour of 
Oovindpershaud, which she did on the birth of the plaintiff, in the 
S^ar 1204 B. ; that the whole property claimed, with the excep- 
tion of about a 16 gunda share, which had been sold at public 
auction, belonged to the defendants^ and that the plaintiff could have 
no claim to it whatever. The answer of the other defendants was 
restricted to the allegation that the purchases, on the part of those 
whom they represented, were bond fide transactions. The Third 
Jndge of the Dacca Provincial Court of Appeal, after going through 
all the evidence adduced < in the case, passed a decree on the 18th 
of Novehiber 1819, rejecting the claim of the plaintiff, assigning, 
among other reasons, that the permission granted by the father of 
the plaintiff to his wife Bhuguruttee to make a gift of his portion of 
the estate to Kishen Kishore, and the actual gift, in consequence 
of such permission, were fully and satisfactorily established. He 
expressed his opinion, also, that the deed of permission, alleged by 
the plaintiff to have ^en executed by her husband, granting her 
permission to adopt a son, was perfectly unavailable in this case, 
inasmuch as, if fully proved, it appeared from the doctrine laid 
down by the pundit of the Court, that the person adopted under 
such deed could not inherit the property of the plmntiiTs father. 
He considered, however, that the plaintiff was entitled to main- 
tenance from Kishen Kishore, which he adjudged should be 
furnished to her accordingly. ^ 

' Ounga Mya being dissatisfied with thejabove decision, appealed 
therefrom to the Court of Sudder Dewanny Adawliit, and the ease 
coming first to a hearing, before the Second Judge (C. Smith) be 
deemed it necessary to put the following question to the Hindoo 
law officers : 

A person named Slfeonath, an inhabitant of Bengal, and proprie- 
tor of half an ancestral landed estate, died in the year 1204 B. $., 
leaving a pregnant widow by name Bhuguruttee, and an uterine 
brother named Govindpershaud ; in the same year his widow 
brought forth a daughter, which was named Gunga Mya., fThe 
widow died in 1207 B. S. Gunga Mya, in the year 1217, B. S. was * 
married to a person called Ramkishub Dutt. Govindpershaud, 
the original proprietor’s brother, died in the year 1218 B. S., 
leaving Kishen Kishore a son, and Da/a Mya a daughter. In the 
year 1226 B. S., Ramkishub Dutt, the husband of Gunga Mya, died 
childless. Under these circumstances, it is required to be stated, 
whether, on the death of the original proprietor, his widow 
Bhuguruttee, or his brother Govindpershaud, was entitled to inherit 
liis estate ? If the widow was the proper heir, whether GoLvindper*^ 
shaud, or her daughter, Gunga Mya, wasentitled to inherit theestatcl ' 
on her death. If the daughter was the proper heir, and if^^n by 
consent of her husband adopted a son,, whether such adopted son 
was^eiitided to inherit the. estate on her death; end if he waS'not, 
who was the proper heir on whom the estate liioaid’^voLvoefter 
the death of Gunga Mya. 

VOL. 111. 
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and others. 
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I82i« 1<o the above question, a reply waa submitted to tha foHowtol^ 

effect : On the death ot‘ SlMSonaitb hU property, belonged, oft rights 

GiiDgR Mys to his widow Bhuguruttee, and not to his brother Goaindpprshowil- 
r Kisieea fQf estate of him wjbo dies leaving no other heir, down to a 
Chmvdhry grandson, devolves, by the law of inheritance, on his widows 
anJoiben. On the death of Bhuguriittee. the estate which she had uiherited; 
. * from her husband, should, devolve on her daughter, who was un*- 

married at the time of her husband's death, and not on the brothef, 
^f Sheonath, for, by the law of inheritance, of the three, descriptions; 
of daughters, that is, thennmarHed daughter, the married daugh.- . 
ter whose husband is living, and of whom there is. a probability, of a; 
son being born, and the daughter who has borne a son, the first 
mentioned has the best title to the succession in ^default of other 
preferable heirs ; but the sou adopted by Gunga Mya, by the con- 
sent of her husband, has no title to the estate to which she had; 
succeeded, because, according to the Bhaga^ an adopted son. 
has no legal claim to the property of a Bandhu or cognate, and ac«> 
cording *to the interpretation of the text of Menu^ which admits; 
adopted sons to the right of succession collaterally, the meaning is* 
succession to the property of persons belonging to the same family 
as the adopting father, as. fully appears from the JKunwartha Mfiokr* 
rat;M/cecompiied4iy'CuUuca Bhatta and other authorities. On the 
dpathof Gunga Mya, therefore, the estate left by her father, to which 
^she had succeeded on the death of her mother, and her right to which 
was limited tp a life interest, should devolve on Kishen Kishore, the 
brother’s son of her husband, because when an estate devolves on a 
childless widow, who is held to be half the body of her husbandf. 
it reverts at her death to the heirs o^ her husband. So an estate 
which had devolved on a daughter, who has a weaker claim, should^ 
AJbrtiorif reveft to the heA*s of her father. 

Autijohity: — Ihe text of YajnyaMfalcga, cHei in the Daya 
Bhaga and other law tracts : ** A wife, daughters, both parents, 
brothers, their sons, kinsmen sprung from the same original stock* 
distant kindred, a-pupil and a fellow student in theology, on failure of 
the first of these, the next in order shares the estate of him who hasi 
gone to heaven, leavingnp male issue.” On the 31st of October 1821,. 
after perusing the above opiiiio.u, and the other documents filed in. 
appeal, the Second Judgp pronounced judgment in tbs following, 
terms : I he story of the permission, by the father of tjie plaintilT, to 
his w ife BhuguruUee to make over his portion of the estate by gj^ft to 
.his brother, and of her acting under such permission, appears to . 
be entireh' a fabrication. The real facts oCtbe case are, as set 
forth in the question propounded to the pundits of this Court. 1 he 
length of time which elapsed previously to the institution of the 
suit, and which was assigned by the Court below as one reason, for 
ite rejection, has been satisfactorily accounted for by the appellani, 
cMu the. score of her nonage. It also appears from the evidence • 
duced in the case, that those, of the respondents wrbo bold portions,, 
of.the lands claimed in virtue of auction purchases, are really,.as., 
stated'in^tha claim, merely nominal owners, and that the pgrckaiea . 
vie^re not bgndjiiie, but were made with the proceeds of the estatO.. 
in dispute. From the opiniop of the pundits, it is establifhsd that 
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fte app«ll«nt u th* l*wfal M't on the d«th of ber moUier, Und ««*• 

ttat- Kishen Kiihore hn* no ctaiirt to the succeSMon ; but that opn 

nioii goes on to state that.the appeliaot has onijr a IMe rtterMt, and Cig p M ys 

that on her death the estate should fesort^to 8te son ofher father e 

brother. It is therefore proper that the decree of the Court below chotrdhry 

riiould be annulled, and that a one and half ana share of pereun* aut oibets. 

nah Sheerpore should be awarded to the appellant, to be held by 

her on the restricted tenure described in the vyuvustha. But if 

the appellant should hereafter, in conformity to the pernussion 

grantea to her by her husbands adopt a son,, such adopted wn 

(if he think that the doctrine laid down in the opinion above cit§d 

is unjust) will be at liberty, on the death of the appellant, to sue 

her husband's brother's son or his heirs for the recovery ol the 

share to which he may consider himself entitled, "ihe respondent, 

Kishen KiShore, was made answerable for the costs of the appellant 
in both Courts, and the other respondents were made responsible 
for their respective costSs The appellant was further declared at 
liberty to sue for mesne profits during the period of her disposses* 
sion. The cause came next to a hearing bafore^ the Third and 
Officiating Judges (S. T. Goad and W. Uorin) who recorded their 
opinion to the following effect t This case, seems So hinge on two , 
points ; in the first place, at the dea^ of M usstMumant Bhuguru ttee, 
widow of Sheonath, father of the appellant, was the appellant 
entitled to inherit the estate which haibdonged to her father < In • 

Che* second place, of what extent was- the estate left by Sheon^h . 

No reliance can be placed in the story of the permission granted by 
the plaintifr*8 father to his wife, and of her gift^uuder such permis- 
sion. hideed die respondehtr iflsheu.Rishore, has hwself retracted 
this plea. It appears from the evidence adduced iu this case, 
that Sheonath, the father, died in the year 1204. B. S,;. and that 
his widow Bhugoruttee died iu the yeBr,l2D7» At", that:: time the 
plaintiff was an infant; and if appears from the exposition of the 
Hindoo law, as delivered by the pundits, that, on default of male 
issue, the daughter of whom there is a probability of a son being 
born, is entitled to inherit the estate of hbr father. That estate, in 
dib present iustance, consisted of a three ana share of the pergun- 
nah Sheerpore ; for the whole aemindarpe above specified was> 
the share of Rughoonundun Chowdhry, who had three sons, ffhe 
second son, Bishennath died childless, leaving his two brothers 
Govindpershaiid and Sheonath. It it also proved that these two 
brothers, while they lived, retained full possession lointl y of tho 
whole three ana share, and that the aurtion purchases alleged 
bv the other respondents were wholly fictitious: and although such 
fi^itidus piircliaSes are now prohibited by the 7th regulation of 
17§9, yet these traneactions took place before the pronn^faon of. 
fltat enactment, tf nder these circumstauces, the ono and hal r an^ 

Wthe e«att left by sheohath should by Uw bare devofte^ 

Oft WedahAter at the death of hU widow, wbich occiitr^ in I«07. 

R ft ; since which perid^. bly waSon of ripts 

Kate beef! usurped by (Sovirtd^rshawd and Kishen Kiswre. ona 

hii'diearly a right to’ fhie portion duVing her life diw but jt dow 
not atopeiilr* necaearV' or prb^r, in the present , dwrep. to mako' 
proyimn'for mote Oan the matter in dispute. Tho.twa Judgyn. 
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1821 . theiefore recorded their sentiments in unison with* that of the 

Second Judge, with exception to that part of his judgment which 

GungaMyn alluded to the contingency of an adoption by the appellant under. 
V. Kiahen authority of her late husband, and the right of the son so 
Cbow^ry 1^0 prefer a claim to the esute in virtue of his adoption, 

and othera. 


tBSi. PERSHAD SINGH (Pauper), Appellant, 

- ' versus 

Dec. 17 th. RANEE MUHESREE, Respondent. 

According THIS claim was preferred by Pershad Singh in formd pauperis f 
7 otlie Hin- in the Provincial Court of Moorshedabad, on the 21st of January 
doo law, 1817, for possession of pergunnah Sultanabad, situated in the zillab 
niaieson*" of Bhaugulpoor, the triennial assessment of which was stated at 
of a Raj- 37,982 rupees. The ground of the claim was that the plaintiff was 
poot or son of the late proprietor, Rajah Mohukkum Singh, bv a woman of 
three 8ii**e- Dhanook tribe, though born out of wedlock, and that the Rajah 
rioMribesj having died without male issue, he (tlie plaintiff) was entitled, by 
by a wo- the custom of the family, to inherit his property ; but that he was 
man of the excluded from his right by the widow Muhesree, who had usurped 
other infc-* ©State, and against whom he brought the present action. The 
rior^lass is defendant replied by alleging that her late husband was a Rajpoot^ 
entitled to and that the defendant's mother was a low woman of the Dhanook 
mainte- * tribe, with whom her husband coujd not have had lawful con- 
naoce only. . ^jj^t she had three daughters (one of whom is married, and 

has a son named Rughoonundun) by her husband, who, 6nding 
that he had no male issue, authorized her to adopt a son, of which 
permission she intended to avail herself; that she had been in 
undisturbed possession for upwards of fourteen years ; and lastly, 
that there was no su^h custom in the family as that alleged by the 
plaintiff of admitting illegitimate children to the rights of inheri- 
tance. On the 19th of February 1818, the Senior Judge of the 
IVloorshedabad Court rejected the claim, on the ground that the 
plaintiff had shewn no just title, that he had admitted his mother 
was'^unmarried, and of a different tribe from his alleged father, that 
the custom of the family had not been established, but rather 
disproved, by the fact that the late Rajah had given his wife (the 
deibndast) permission to adopt a son, and that in this case there 
were daughters, and a daughter's son, who had a clear and 
indefeasible right of inheritance. An appeal having been pre- 
ferred from this decision to the Court of Sudder Dewanny 
Adawlutythe cause came to hearing on the 12th of September 
J[820, before the Second Judge (C. Smith). It appeared that 
of the three daughters of the respondent only one survived, 
and that she had a husband named Dyachand, and a son named 
Kughoonundun. A reference to the pundits in this case being 
deemed requisite, the following interrogatory was propoun^a 
to them: Mohukkum Singh, a Rajpoot^ died leaving a. widow 
and A daughter, which daughter was married, and had . e son ; 
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IMohukkum Singh had, besides the above^ an illegitiniftta ■%Ofi I82i. 
named Pershad Singh, born of a low woman of the Dfianook tribe. 

Under these circumstances, is such illegitimate son entitled to any Perahad 
portion of his father's property? To this question the Mtup 

replied, that the illegitimate son was not entitled to any specific 
share, but that he had a right to maintenance, it being provided 
by law, that the son, by a Sudra woman, of a man belonging to 
any of the three superior classes, should be allowed a sufiiciency 
for his maintenance. The samejrules that apply to illegitimate 
children by Sudra women are applicable also to the spurious 
odspring of women belonging to any of the inverse tribes. 

Authorities. — The text of Goutama, A son by a Sudra woman, 
born unto a man who leaves no legitimate offspring, shall, if he 
be strictly obedient like a pupil, receive a provision for his mainte- 
nance. 

Chandeswara. — To sons produced by women in the inverse 
order of the classes, a subsi>tence shall be allotted in the same 
manner in whichjt is assigned to the son of a 5iidra, provided they 
be strictly obedient to their parents.” On perusing the above 
opinion, the ^jscond Judge deemed it advisable to refer the case 
back to the- '4oorshedabad Court of Appeal, in order that additional 
evidence might be taken as to the custom alleged to prevail in the 
famify of Muhiikkum Singh and other neighbouring Rajpoots^ and 
as, to th^ question of who were the real parents of the appellant.. 

This evidence having been taken by the Court of Appeal, the case 
was r/turned to the Court of Sudder Dewanny Adawlut, and was 
AgaM on the 3l8t of October 1 82 1 , referred to the pundits, who 
w^rr/det^ed to state whethe^under the additional evidence t^en, 
the sppellanx was entitled to inherit the estate of Mohukkum Singh, 

‘ ' f ithstanding the fact of his having been begotten on a woman 
he Dhanook tribe, and there being the widow, a daughter and 
andson of the late proprietor alive. On the 27th of November 
pundits gave in their second opinion, to the effect that six 
witnesses, on the pflrt of the appellant, ha^ deposed to his being 
the son of Mohukkum Singh by a woman named Sohagee of the 
tribe of Dhanook^ who was the concubine of the said Mohukkum 
Singh ; that Mohukkum himself was the son of Kuleau Singh by his 
concubine, named Jymunee, a woman also of the DhanookXvibei 
that the said Kulean Singh was himself also the offspring of a 
Dhanook woman, and that in this manner many Rajpoots of that 
neighbourhood are begotten on women of the Gwala, Hifjjatn a.ni 
other inferior classes ; that if there wad any truth in the evidence 
of the witnesses, the appellant had a right to the property move- 
able and immoveable of the deceased Mohukkum, conformably to 
the usage of the family, notwithstanding the existence of the other 
claimants specified. On the same day, t^ Second Judge, with 
reference to the doctrines contained in the two law opinions, and^o 
the circumstances of the case^. recorded his opinmn that it would 
be an equitable award to permit the widow of Mohukkum, to con- 
tinue in possession of his estate during her life time, and to provide 
for its devolving at her death on the appellant or his heirs. Judg- 
ment was given by him amending the decree of the Court below 
aecordiDgly. On the 17th of December the cause came ultimately 
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1821. to % JiBaiing before the Third and Officiating Judges ^S; T. 

Goad and W, Dorin) wbo differed in opinion with the Serond 

Persliad Judge, and a final decree was .passed on the above date to the 
m ^^llowing effect : The appellant claims the estate of SuUanabad, on 
the ground of his being the iilegitiraate son of Rajah Mohukknm 
&»ingh, the late proprietor, by a woman of the Dhanoc^ tribe, and 
on the ground of its being the usage of the family that an iliegiti* 
mate sun should succeed in default of a legitimate son. It appears 
to .the Court to be proper that the most satisfactory evidence should 
be adduced to justify a belief in the esistence of an usage which 
confounds all distinction between lawful and unlawful issue. Such 
evidence has not been adduced by the witnesses of the appellant 
on the present occasion. It remains therefore to be ascertained 
whether or not the appellant was the son of Mohukkum Singh by. 
an unmarried woman. If he was so, according to the doctrine 
contained in the first opinion delivered by the pundits, he is enti- 
tled to maintenance out of the estate. On this point, however, 
the witnesses of the parties differ, nor is there any reason for 
assigning a preference to the witnesses of the appellant. Where 
parties are actually married, it is a fair presumption that the hus- 
ba 4 id is father of the issue of his wife, but where a person is born 
out of wedlock^ the clearest evidence should be adduced to establish 
the fact of parentage. No sufficient proof has been in this case 
brought forward that Mohukkum was the father of the appeilapt. 
His want of title is confirmed by the fact of the widow having been 
in undisturbed possession ever since her husband's death. Of 
these grounds the two Judges over- ruled the opinion of the Se^nd 
Judge, and affirmed the decision of tffe Couit below, dismi^^ig tbe 
appeal, and directing that t]^e costs of this Court should be defrayed 
by the appellant, should any assets belonging to him be subse- 
quently discovered. 


182 S. 


Jed. 20tb. 


TOHFA DIBIA, Appellant, 
versus 

PIRTHEE CHUND RAI, Respondent. 


A judicUl THIS v^s an action brought by the appellant in formd oauperis^ 
order for on ths^Rth of May 1810 , in the Provincial Court of Moorsnedabad, 
the pay- against the present respondent, to recover the sum of 12,267 
monthV claimed as arrears of a monthly subsistence, 

stipend to The plaintif s husband, Rtighoonuitdan Rai, and his brother 
a certain Bvjnauth (according to the statement in the plaint) entered upon 
individual thh joint possession of pergunna Attar, their hereditary property, 
to entitle years after the death of Byjnauth, erhcn the plaintiffV 

his heirs to husbaod^^Rughoonandun, took possmion of the estate in dispute, 
claim it Davee P^duuid> son of the deceased byjnauth, brought an action* 
against him, claiming possession of the whole of the said pergiinna. 
Mr, ClsvwlaDd^ the Judge who tried the case, passed a decree 
in his finvouTi but directed that he should pay n ebrtain monihly 
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«tipeiid to Rughoonundiui Rm. A, aiiit was. ' 

Rughpoiiuriilun daimiog a (portion of tb^eatata, but tm, 
before whom the case was brought dismissed, it» after esaminixig^ Tobfs 
the decree above. mentioned, assigning, at the same time, tbe'iuontli'' ^ 

Jy stipend of forty rupees out of the fund's of tbs said Cbiw7jUI ^ 

fpr the plaintiff's subsistence, and issued tt gurwantiah to the. ^ 

Tehsildar of the perguniia (which at that time lyas jn the^ hands of 
the Collector; for the payment of the. same,, which order was carriedl 
into effect accordingly. 

When Pirthee Chund, however, came into possessiqp of the., 
property, the payment of this stipend was not duly made, and 
RughoonundunRai appealed to the Provincial Court claiming a. 
portion of the. estate. This suit was dso dismissed, .and the^ 
monthly subsistence, agreeably to the former decisionSi wa^ 
recognized as being due. 

Rughoonundun Rai then appealed to the Sudder Dewanoy 
AdawTut, but died previously to the final decision, and Tohfa Dihia» 
appearing as the heir and representative of thf deceased, Ae^ 

Judges before whom the cause came to a hearing^^saw no reason 
to alter the decree of the Court below, and affirmed it in all respects^ 
accordingly. 

On these grounds the plaintiff, Tohfa. Dibla,, cl aimed the sum 
above named as arrears due on account of the stipend fixed by. the 
Court at the rate of forty rupees per menrsm from the date of. 

Mr. Cleveland's decree, on the 26tn of Kartiok 1188, up to tbe^* 
month of Asarh 1216, B S. after subtracting the sum of 1,201< 
rupees, stated to have been already received. 

'I he defendant, in answer, denied the plaintiff's claim generally, 
and more epecially that. part of it relating to the monthly stipend 
of forty rupees alleged to have been fixed. He stated, moreover,, 
that the husband of the plaintiff, instead of the; subsistence to 
which he was entitled by, the decree- of Mr. Cleyelwd, had taken 
from the defendant a portion of land, and had continued in pos- 
session of the sam^ during his life time, after which the plain- 
tiff took possession of it; that the defendint bad occasionally, 
through charity, assisted the plaintiff, but that no regular stipend 
had ever been paid, on which account, after so long a time had 
elapsed, this claim, which the plaintiff had set up, was by the law 
of the Court totally inadmissible. Qn the 9th of February 181), the 
Senior Judge of the Provincial Court passed a decree to the fol- 
lowing effect : According to the decision passed, by Mr. Cleveland, 
under date the ,9th of November 1781,. which, owing^to there beina 
np appeal from it, was final and conclomve, and the decision detea 
IS^ih of August 1794^ which' was affirmed by t^e Provincial Court 
apd Ihe.Sudder Dewanny Adawlul, it U c|ear^at the right to 
the e.state was decreed in favour of £)evea Pershjt'uti, the brother of 
the dff^ntiant; and likemse that siibrisjtence Vos awarded to tlm 
p^aiptiff!a^osbef>d : but. none of dieAeci^ea aJbre^^^ 
thing respecting the descent of the moothiy sxAbsist0oce,,or, of iU 
being inheriUbTe by the pl^ntiffi^^nor is thefis' an^ iprQC]|yedjdiieodf , 
by the ' to ibis On thihi ground j andcphridering^the* 

extreme poverty of the estme, itdoes Wt appeav eqidtabte to cgose ; 
payment Pff0r^;F)JBe4f ^ . . * • » 
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182U Qut since the defendant declares his readiness to pay the ‘ 

ly sum of eight rupees, on consideration of the plaintiff ginhgii^ 
Tobfa the land which had been taken in lieq of subsistence, to which the 
Dibia, V. pidi.itiff’s vakeels agree, .it is ordered that the suit of the plaintiff 
Chuhd^Rai. dismissed, that the plaintiff deliver up whatever portion of land 
* may have been taken in lieu of subsistence, and that the defendant 
pay the monthly sum of eight rupees to the plaintiffduring her natu* 
ral life, and that each party be responsible for their respective cosbi. 

The plaiiitid not being satisfied with this arrangement, appealed 
in formd9pauperisyiQ the CouTt of Sudder Dewanriy Adawlut. 
t The cause came to a hearing before the Second Judge (C. Smith) 
on* the 8th of May 1821, and after the whole of the papers had 
been perused, a proceeding was recorded in the following terms: 
It appears that the deciee passed by Mr. Cleveland, dated 9th of 
September 1781, contains an order for Riighoonundun’s obtaining 
subsistence, without specifying any precise sum. The appellant 
has stated that the monthly subsistence, agreeably to the preceding 
decree, had been regularly received by her husband, who, when the 
respondent (Pirthee Chund) commenced withholding its payment, 
brought an action for a portion of the estate. From this declara- 
tion of the appellant, it appears clearly that her claim, as far 
as it refers to a period preceding the suit brought by her hus- 
band, is futile, since she herself declares to the receipt of the 
stipend up to the .time of the suit, and that, in consequence 
V)f Us ceasing to be paid, the action was brought by her hus- 
band. The date of the action brought by the appellant's hus- 
band for the recovery of a portion of the pergunna, in the 
Ziliah Court of Bhaugulpoor, was^the 9th of May 1794, cor- 
responding with the 29ih of Bysakh 1201, B. S., and although 
the precise date of RughooAundun’s death does not clearly appear, 
it may nevertheless be concluded from the records of this Court in 
the abovemeiitioned case, that he died about the beginning of the 
year 1208, B.S. It is therefore clear that the appellant’s claim 
must relate to the intervening period between Che beginning of the 
year 1201, and the beginning of the year 1208, B. S. Her suit for' 
arrears during the whole time comprized between the beginning 
of the year 1188 and the end of 1216, is perfectly futile. And 
althoqgh Mr. C leveland, it is true, passed a decree awarding a 
monthly subsistence to Rugboonundun, yet there is no mention in 
it that any claim for such subsistence shall endure after his death. 
It becomes necessary therefore to ascertain two points; first, th4 ' 
sum bbtai/ied as subsistence by Rugboonundun under the decree of 
Mr. Cleveland I next, what claim the appellant has to such subsis- 
tence after the death of her husband ? 

Further evidence was called for from the Courts below, and the 
opinion of the pundits of the Sudder Dewanny Adawlut Was 
ta^en as to the legality of the claim of the appellants to the subsU- 
tence. The case was stated to them as follows : Ajudharam died; 
leaving. two sons named Byjnauth and Rughoonundum After tM' 
death of the former, his son, an adult, brought an action againit 
Rugboonundun his uncle, and obtained a decree in fais favhur/it 
being ordered that Riighoonundon Should obtain subsistence fru^ ' 
his nephew Uevee Pershaud. After the death of Devee PersHabd 
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hit younger brother Pirthee Rai took poBstiMoaf of ^ 
o^ate, soon after which RugJ^oonundun died, leaving a wife and 
a young son who shortly after died. At t^s time Pirthee Rai, 
nepheyr, of Rughoonundun, and Tohfa Dibia, wife of the 
Aughoonudun, are the survivors. Is the latter entitled to claim cUimd Rail 
subsistence from the former under these circumstances ? 

On, the 15th of May the pundits gave the following answer: 

** Agreeably to the decree issued iu favour of -Rughoonundun, 

Tohfa Dibia, his wife, is entitled to claim subsistence from Pirthee 
Rai, because the obtaining of subsistence by Rughoonunmin from ^ 
his brother was fixed by a decree of Court, and awarded to him 1^ 
order of the Judge. The claim therefore of Rughoonundun is in- 
defeasible and descended to his son after his death, and after the 
death of the son, which happened without his leaving any child to 
destroy Tohfa Dibia's claim to the inheritance, that claim vested in 
her.'' On the 5th of November 1821, further ev^ence having 
been received, the Second Judge recorded his opinion, that the 
cljaim of the appellant to forty rupees per aieusew was excessive* 

It was thought, on consideration of the means of the respondent, 
and tlie value of the estate, that a monthly stipend of ten rupees 
would be an adequate allowance. 

The Second Judge therefore gave his opinion that the decree of 
the Provincial Court of Moorshedabad, dated the 9th of February 
18.14, should be amended, and that Pirthee Chund Rai, the respon- , 
dent, from the beginning of the year 1208 F. S,, should pay 
arrears to the appellant, at the rate of ten rupees per mensem^ 
which, up to the time of his judgment, would amount to the sum 
of 2,540 rupees, and that he should regularly pay the same 
for the future, commencing from the fiirst of the month of Aghun 
1229, F. S., during the life of the appella*Dt. 

The cause- came again to a hearing on the 1 8th of December 
1821, before the Third and OfficiaUng Judges (S. T. Goad and 
W. Dorin). They were of opinion that the decree respecting Rug- 
hoonundun referred te him alone, and was not an award of property 
which should .devolve on his heirs; for, if the subsistence fit for 
on.e person necessarily descended to his heirs, it would follow that 
what was intended for the maintenance of one only might be 
divided amongst many. The pundits were required to state«the 
authorities in which it was laid down thata monthly stipend should 
devolve on the heirs of the stmendiary, there not being any prece- 
dent of a' decision to that effect, in the records of the Cour^of 
Sufider Dawanny Ada,wlut. The pundits replied, that an^ thing 
obtained as a gift from the ruling power, resembled that which had 
bean obtained by partition among brethren, or by purchase, or by 
inheritance, and as the claim of the obtainer of property by parti- 
tion among brethren, or by purchase, or by inheritance, was inde- 
feaiahle, so was the claim of him who obtained property by th^ 
award of the ruling power. Whatever the ruling power may 
appoint for, suhsiatence, in any of the establisihad modes, that ie 
tariDa4 fiy the wise a Nibundha or Corrodg i and is ^scendable 
to ^e spas and grandsons of him obtains it. ** like as is tho 
power pf (at® ovjgr die affairs of mortals, sp is that of 4he ruUng^ 
power ; he has power to give and to cause to give." When Rug» 

VOL. 111. T 
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1 * 822 . ho^undun disputed with his brother's sons, and was excluded 
from a share in the inheritance, the Judge of the Zillah fixed a 
Tobfa Di- subsistence for him, to be paid by his nephews, and that mainte- 
bia, nance was obtained as a-gift from the Judge. If it was the inten- 

cliund*IUi Judge that the maintenance should be fixed only for 

' ilughoonundun’s life, then there could be no foundation of a Claim 
on the part of his heirs; but if, on the contrary, the intention was 
that it should descend to his heirs, their claim was certainly 
maintainable. This doctrine was stated to be in conformity to the 
Vyuvuh^a Matrika^ Daya Bhaga and other Shasters. 

/I'he above opinion not being by any. means definite or decisive 
on the question of law, and the Judges being of opin'ion that the 
intent of the decree was to limit the subsistence to the life time of 
Ktighoonundun, the claim laid to>the inheritance of it was consi- 
dered untenable, but the order contained in the decree of the 
Provincial Court relative to the payment of eight rupees per men* 
eem, with the consent of the other party, was upheld. The appeal 
was accordingly dismissed and the decree of the Provincial Court 
affirmed. 

'J he respondent was directed to pay to the appellant subsistence 
at the rate of eight rupees per mensem^ from the date of the decree 
of the Provincial Court, and it was ordered that the land (if any) in 
possession of the appellant, in exchange for the subsistence, should 
be given up to the respondent; each party paying their respective 
costs : in consideration of the appellants having pleaded in formd 
pavperis, and the small stipend possessed by her, it not being 
tliought equitable to charge her with the whole costs of suit, 


1822 . 
Feb. 28 th. 


BHOWANEEPERSHAD GOH, Appellant, 
versus 

MUSSUMMAUT TARAMUNEE, Respondent. 

c * 


According On the 26th of May 1812, Manik Mala, and Gooroopershad 
to the Hin- Goh, brought an action against Radhakishen, in the Provincial 
currenri Dacca, by permission of the Sudder Dewanny Adawlut, 

Bengai,*a (the* property being partly subjected to the jurisdiction of Zillah 
coparcener Backergunge, and partly to that of the city ik Dacca) to recover a 
tnaydis- I ana, 1 pie share of the ^emindaree of the pergutinahs of £duU 
pose of by pogr, Rahimabad and Bhaista Nuggur and other landed property, 
oiherivise annual produce of which was averaged at 2,600 rupees. It was 
bis own uD- Stated in the plaint, that the property in question was the heredi- 
divided tary property of Rajkishen (father of Manik Mala and maternal 
tbcMCM- Gooroopershad Goh,) and of Radhakishen the 

trsNan^d ^^I’eiidant. Rajkishen died in the Bengal year 1210, leaving as 
property, fteirs a daughter, Manik Mala, and Gooroopershad (the plaintiffs), 
uotwith- with Bhowaneepershad a.nd Kaleepershad infants, grandchildren 
mav^bHve^'^ by his daughter's side ; and on his death his widow burning ber- 
fTdhuJliter body, the said defendant, in the beginning of the 

Aiui a same year, took forcible possession of the whole landed property, 
dftuirhter's to half of which, as the property left by Rajkishen, the plaiAU& 
liviug. by ‘the Shasters legally entitled. 
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On. the death of Radhakishen, the defendant, hts wido^F Tata^ 1B29: 

niuiiee and Chunder Gala, mother of the infant' Casheepershad 

and widow of Caleeahunker Rai, deceased son of Radhakishen, Bhowanee^ 
appeared in Court as heirs of the defendant. It was^ contended 
on behalf of the widow Taramunee, that she had purchased a , 

considerable part of the landed property claimed, with her own maut Tara* 
peculiar funds, and that with respect to that part of the property munee. 
which was the bond fide hereditary, property of Rajkishen and 
Radhakishen, the former individy^, in the Bengal year 1210^ 
after having made a provision for the plaintiffs and cerftin other 
relations, and appropriated a portion to religious uses, had exe- 
cuted a deed of gift of his proper share in favour of Caleeshunker, 
son of the defendant. This being the case, and likewise considerr 
ing that, the infant Casheepershad was the rightful heir of his 
father Caieeshunker deceased, the claim of the plaintiffs on the 
property could not hold good. 'J'he reply of the other defendant, 
was nearly to the same effect. 

After the evidence had been gone through, Manik. Mala, one of 
the plaintiffs, filed a razeenam^^ stating the truth of what was 
urged in the defendant's answer, acknowledging the authenticity 
of the deed of gift executed by Rajkishen in favour, of Calee^ 
shunker, and withdrawing from the action. The Officiating Judge 
of the Dacca Court of Appeal, after attentively weighing the 
evidence adduced on both sidew considering the deed of retrace ^ 
tation to have been executed %luntarily, deeming the deed of 
gilt alleged to have been executed by Rajkishen to be fully 
proved, and referring to the case of Eshanchund Rai versus 
Eshorchund Rai, decided by tlfb Court of Siidder Dewanny Adaw- 
lut (a)ySiz evidence, of the validity of the^gift which that deed pur- 
ported to convey, passed a decree confirming tlxe deed of gift^ 
and dismissing the suit, and ordering that>the defendantii, who 
were confirmed in the possession of the share of the plaintiff's 
maternal grandfather, should be responsible for the subsistence 
of the plaintiff, if no* other means of maiotsnanca shonld have^ 
been assigned^ 

Goopooperahad, not satisfied with this decree; preferred an apr 
peal against Taramunee (Chunder Gala having died in the mean 
time) stating the triennial assessment of the property claimed to 
be 3,294 rupees. The appeal was at first dismissed on the 30th of 
May 1821, by reason of the default of the .appellant; but on the 
10th of February 1822, it appearing from a certificate of the 
Pjovincial Court of Dacca that. Gooroopershad had diefi before 
the dismission of his appeal, and that Bhowaneepershad, brother 
of the appellant^ was living, an order was issued for the .restoration 
of the cause to the file,' and for the admission of the last named 
iudividdal to prosecute the appeal. The cause came originally to a 
hearing before the Second Judge (C. SmRh),and as it didnot appeaw 
that the opinion of the pundits had been taken on the subject aij 
the alleged deed of. gift, it was ordered that they shpuld be ques«. 
tioned.' whether or no Rajkisbeu, the father of two danghtefs* ono 
unmarried, the other having ipale ofispriug, ail living, could law* 
fo}ly« execute a - deed of giR of all his property iu favour of 
(a) Vide voU 1, page 2, . 
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' 1822 . Caleeshunker? In answer to which the pundits gave a vyuvuitha 
holding the affirmative side of the question, (a) 

Bhowanee- From the absence of any sufficient cause to aceouOt for the 

pershnd execution of the alleged* deed of gift by Rajkishen, f\roin its not 

MuMuin- ^^^virig been registered, aud from other circumstances, its authen- 
lAHjiit Tara- tii ity not having been sufficiently established in the opinion of 
muuee. the SSecond Judge, and Manik Mala after entering the razee^ 
namah having stated it to have been obtained from her by the 
fraud of the opposite party, so«that it could not weigh in favour 
of the respondent, or nullity the claim of the other plaintiff, whose 
representative the present appellant was, he recorded his judg- 
ment that the decree of the Dacca Court of Appeal should be 

reversed : and the case was accordingly made over for the con- 

sideration of another Judge. The appeal having next been brought 
under the consideration of the Fourth Judge (J. Shakespear), he 
stated his opinion to the following effect : 

It appears that the brothers Rajkishen and Radhakishen, sons of 
Roodernarain, possessed the zemindaree of J^dulpore, and some 
other talooks in coparcenary. I'he former died in the year 1210 
6. S., leaving one daughter unmarried, and another with her three 
sons, named Gooroopershad, Kaleepershad and Bhowaneepershad. 
Having no sons himself, he, in the year 1210 B. S., executed a 
deed of gift in favour of his nephew Caleeshunker Rai, then ten 
• years of age : after tlse death of I^kishen, his brother Radhakishen 
took possession of the estate jointly with his son Caleeshunker, 
who died in the Bengal year 1210, and in 1211 his father died 
also, since which the vemindaree has been in possession 
Taramunee the widow of Radhakishen. It appears also that Manik 
Mala, daughter of Rajkishen, and his grandson Gooroopershad, 
formerly brought an action against Radhakishen in the Provincial 
Court of Dacca, on the ground of his having taken unjust pos- 
session of the whole estate. On the death of Radhakishen, Ta- 
ramunee his widow, and Chunder Cala the widow of ' Caleeshun- 
ker, replied to the c<aim by stating that Rajkishen before his death 
had set aside a portion of land as a subsistence to Manik Mala 
and his grandsons, after which he had made over the rest of the 
property to Caleeshunker, by virtue of which they were in pos- 
session of the estate. Manik Mala afterwards retracted from the 
suit, and the plaint was dismissed by the Provincial Court, which 
at the same time confirmed the possession of the defendants ac- 
cording^ to the deed of gift. From the evidence adduced, a suf- 
ficient cause for the execution of the deed of gift by Rajkishen 

(a) In support of this doctrine the pundits cited the following half stsnzs of 
a text of Nareda cited in the Dat^a BKaga^ ** should they give or sell their own 
shares, they do all that as they please, for they are masters of their own wealth." 
The first stanza of the text is, " When there are many persons sprung from one 
^iiian, who have duties apart and transactions apart, and are separate in bnslnesi 
and character, if they he not accordant in affairs,** &c. It does not, howtowfr. 
appear that the omission of the first stanza of the text was made with any iiniMro- 
per desigOf or that there was any inaccuracy in the doctrine here laid down^ as 
far as the law of Bengal is concerned. Mr, Golebroke ob^rves, In a note' to his 
translation of the Day a Bhaga (see page 33), that the above text of /fnresto, 
as quoted by tfiMu/a Vlahana, is apparently understood as reieting oquaUy to 
divided aud undivided shares. 



CASES IN THE SUDDER DEWANNY ADAKLUf. HI 

in, favour of Caleeshunkar has been made out, inasiinicll sS at tns. 
the time when it was written, the donor had oo son, and hts ' ■ 

liephew Caleeshunker was grown up, and had attained the age of BhoOmiee* 
eighteen years. Besides, it is pliua from all the proceediDge, that 
Rajkishen had before his death set aside a portion of his estote Muatm* 
for the support of his daughter and hii^ grandsons. Indeed, with- naaiTm* 
out adverting to the witnesses of the respondent, froih those of munee. , 
the appellant alone, the facts of the subsistence being allotted to 
the daughter and grandsons, and the execution of the deed of gift, 
are fully established. In consfderation of these circumstances, 
therefore, and the opinion of the pundits, that Rajkishen had a ri^ht 
to dispose of his property as he pleased, the Fourth Judge was of 
opinion that the decree of the Provincial Court of Dacca should 
be affirmed. In consequence of this difference of opinion between 
the two Judges, the case was sent for decision before, a third, and 
having been attentively considered by the Officiating Judge (C. 

Elliott), he declared his opinion, that the deed of gift was authentic, 
and from the opinion of the pundits of this Court, it being proved 
that the donor had a right to execute the said deed, it did not 
apf^ar to the Judge that any other cause was necessary to its 
validity than the will and pleasure of the writer. This opinion 
therefore coinciding with that of the Fourth Judge, the decree of 
the Dacca Provincial Court was affirmed, and the appeal dismissed 
with costs. 


MUSSUMMAUT CHUTROO, Appellant, 
• versus 

MUSSUMMAUT JUSSA, Respondent. 


Mar. 28th. 


THE respondent, Jussa, was plaintiff in an action brought A dancing 
against Chutroo in the city of Benares, on the 2d of December f*!* 

1815, for the recovery of 1,400 rupees, on account of a nsoo^ly'i^iltresa bv 
allowance due agseeably to a written engagement. The defisn- whom ahe^ 
dant suffered judgment to go by default. On the 24th of February had been 
1818, the Register of that Court dismissed .the suit of the plaintiff 
on the following grounds : ^ ^ rf'iM id 

The suit appeared to be founded on the plea, that the defendant educated, 
had been entirely brought up and educated by the plaintiff. The >hd having 
defendant leaving her and going to live with Baboo Surub jeet ^*contiau- 
Sing, the plaintiff preferred a complaiDt in the Foujdarry ^ourt 
against the said Baboo, in which she stated that Chutrfto had exe- monthly 
cuted a written obligation, promising to pay monthly to her mistress, allowance 
that is to say, the plaintiff, the sum. of , twenty-five rupees, not 
however specifying the period during which the allowance was ||^r. 
to continue. A^compromise was made and the defendant Chutroo aelf by a 

i mid to Jussa 750 rupees, or a sum sufficient to reqoinpensedier written ob- 
or her care and instruction. The wiitten engagement on which 
. the present action was brouebt did not specify that the plaintiff ^ 

wae to receive the said sum aoring her life ; and ffiough kt the treaa to ea- 
time of its execution, the defendant, then a young pri, had it in force the 
Jierpower to have , given more, yet* owing to her advanoed 
she did not then appear to be able to pay such a earn, the * 
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i€22. 6n th6S6 grounds the suit was dismissed, and the costs made 
■■ ' payable by the respective parties; on this the plaintiff, Jussa, 

girl, clnim appealed to the Provincial Courts of Benares. The Third Judge 
disallowed, of that Court (in conformity with the opinion of the Senior Judge) 
a?- authenticity of the written obligation to be sufficiently 

established, and being of opinion that so long as Mussummaut 
imd the ’ Chutroo was not under the control of her mistress, the latter had 
Wtress a right to the monthly stipend above mentioned, and that it was 
proved from the proceedings in the Foujdarry Court, that the. 
that^what former had absconded with various ornaments and wearing 
Lad alrea- apparel belonging to the latter, for which no equivalent had yet 
dy been bedn received, reversed the decree of the Register, and passed a 
was irisuf- ^0 favour of Mussummaut Jussa, directing that she should 

ficientto receive from Chutroo the sum of 1,400 rupees on account of the 
cover the monthly Stipend of 25 rupees from the 8th of February 1811 
Mpenceof ^p to the 8th of October 1815 : also 1,175 rupees on account of 
same allowance from October the 8th 1815, up to the 8th of 
September 1819, and in future from the 8th of September 1819, 
as long as the latter remained out of her control she was to pay 
her monthly the sum of 25 rupees : From this decree Chutroo 
was allowed to bring a special appeal to the Court of Sudder 
Dewanny Adawlut. After attentively going through all the proceed- 
ings, the Chief and Officiating Judges (VV. Leycester and W. 
Dorin) before whom the case was hnally heard, on the 25th of 
March 1822, recorded their opinion to the following effect : 

Ihe fact of the execution of the deed under which the respon- 
dent claims is not established to the satisfaction of the Court : 
and according to the allegation of thei^ defendant, it was executed 
by Baboo Surub Jeet Sing without her knowledge or consent. 
Admitting it however to ha/e been established by sufficient proof, 
still there remains a question as to the legality of its provi^ons. 
It appears that both parties were of the Moohumtniidan persuasion; 
now it has been proved by a formal exposition of the law as de- 
livered by the Mouluv^es of this Court on a former occasion (a), a 
copy of which has been filed with the proceedings agreeably to 
the order of the Court, as well as from the tenor of the ftttwa of 

(a) l^lie case here alluded to originated in the year 1816, in tlie district of 
Furnickabad. A girl had been purchased when an infant from her parents by a 
prostitute, and having been educated in the courses, and for a long time follow- 
ed the disrepntiible practices of her mistress, she at length attracted' the special 
notice of Hadee Yar Khan, a moat respectable person, who agreed to marry 
her in the evSnt of her relinquialiing her unlawful occupation. This she con- 
sented to do, and having left the house of her mistreas, proceeded to that of the 
individual above uamed. The prostitute who had purchased her, and who oi 
course dreaded considerable loss of profit from her departure, petitioned' the 
magistrate of Furruckabad to compel her return, with which request that 
officer, from a mistaken notion of duty, complied. An appeal having been 
preferred from the above order, the opinions of the best* antliorities- in* that 
quarter were taken as to the validity or otherwise of the prostitute’s claim, and 
the same question having been propounded to the law officers of the Sudder 
Dewanny Adawlut, they all unanimously declared that it rested on no legal 
foundation whatever, that a child purchased in its infancy was at full flirty 
when of mature age to act as best suited ito inclination, and that it was even a doty 
incumbent on the magistrate to punish any attempt at compelling adherence to 
an immoral course of life.— For further information on this subject see Princi* 
pies and Precedent of Moohummudan Imw, article ** Slavery.”^ ’ 
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the said Mouluvees on the pment occasion, that, unless Chaf^oo 182^ 
ivas the lawful slave of Jussa, she (Jussa) had no light to exercise 
any control over her, or to cause her to do any act contrary to her Mussnm- 
wishes and inclination. The Magistrate, of the Foujdarry 
ivould have had no power to cause Chutroo to be given to her 
mistress Jussa, had the case not been compromised, in this case maut J usm» 
there is no proof that Chutroo was the legal elave of J ussa. it is 
merely set forth by the plaintiff, that she had educated the defen- 
dant from her childhood ; and it is a well known fact, that in 
Benares many children are annuatly stolen and sold to tlse persons 
who profess (iaiicing aud singing ; besides, it is equally notorious 
that those people obtain much of their livelihood by the practice*of 
prostitution. It is incumbent on the judicial authorities to abstain, 
without the fullest proofof free will, from countenancing the servitude 
of any individual entitled to freedom ; and in the present case, in the 
absence of any such proof, an order of a compulsory nature would 
have been clearly illegal. Even if the execution of the deed were 
proved to have been by the consent of the girl, it was nevertheless 
a nude pact, and a contract which did not promise her any equi- 
valent ; in other words, an undertaking to pay a sum of money in 
consideration of being exempted from a control to which the con- 
tracting party was not legally subject; or, .as the alternative, to 
return to a state of servitude, which the law, in her case, did not 
recognize. Such an undertaking then as this is utterly illegal, and 
unworthy of support. The respondent has not attempted to prove* 
that she has not been fully reimbursed for whatever she might 
have expended, by the sum of 750 rupees, received by her from the 
appellant, and by the profits of her pupil during the time she 
remained with her; nor does it seem at all likely that what she 
received in this manner was less than her expences for education. 

It is but equitable, to consider her receipts equal to her disburse- 
ments on the above account. It is obvious, moreover, that if the 
appellant absconded with any ornaments or articles of dress be- 
longing to the respondent, the latter is qjt liberty to bring an 
action for them ; but that has nothing to do with the present case. 

'With • respect to the alleged customs of the dancers, on which 
the vakeels of the respondent lay considerable stress, it is suffi* 
cient to say that such customs are in opposition to the lav{, and 
unworthy of being judicially recognized from their manifest tyranny 
and injustice. 

Accordingly the decree of the Provincial Court was reversed, 
and judgment was given in favour of the appellant. ■The *costs 
were made payable by the respective parties. 
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OOMAN DUT, (Pauper), Appellant, 
versus 

April KUNHiA SINGH, Respondent. 

According THIS was an action* brought in the Zillah Court of Tirbool 
totheHin-on the 21st of December 1809, by the present appellant against 
whn'e^iT" present respondent, to recover possession of a half share of 
'brothers mouzas Ram Chunderpoor and Rijhwa, the annual produce of whiph 
son exists, was estimated at 701 rupees. It was set forth in the plaint, that 
the ndop- Goolab Sjpgh, maternal grandfather of the plaintiff, having no son, 
oSiennd?-^ did on the 6th of Magh 1207, F. S., adopt and choose the plaintiff 
vidiialasa ^s.his son, and by deed constituted him proprietor of half tho 
son either above mouzas, and of other property ; and afterwards died in the 
in the Dut- month of Cheyt of the same year, when the plaintiff, having per- 
CnfrivILi formed all the duties incumbent on a son at the death of his father, 
forin of entered on possession of the estate, and up to the year 1208, F. S., 
adoption, enjoyed the profits of the said mouzas. In the year 12o9, ou 
isMlIegal. account of the management of the lands being assumed by 
Government, he received the proprietary deeds from the Collector 
of the district ; and in the year 12 1 0, F. S., at the time of the gene- 
ral settlement, by reason of the plaintiff being a minor, the nama 
of his father Prem Singh was entered on the books of the Collector, 
and the rents up to the year 1215, F. S., were paid through the 
said Prem Singh, in conjunction with the defendant, who was 
proprietor of the other half of the estate, as would be proved by the 
accounts, which, for the years 1210 and 1214, were in the h^ds 
of the plaintiff, those for the other three years being with the 
defendant. „ 

In the year 1216, F. S., the defendant wrongfully ousted the 
plaintiff from the property; on acount of which he brought the 
present action. The aefendant in reply, after generally denying 
the claim, stated that Prem Singh had no share in the property in 
dispute : that he, the defendant, had no knowledge of the adoption 
spoken of by the plaintiff; that, admitting it tp have taken place, 
such adoption of the plaintiff, who was the grown up son of Prem 
Singh, was repugnant to the Shasters, and utterly unlawful ; that 
if the adoption had actually and lawfully been made, his not being 
of age was no hindrance to his name toiog entered on tbp Col- 
lector's books; that the widow of Goolab Singh had from the tias9 
of her husband's death up to the year 1208, F. S., reoeived the 
income of tl^ estate; that the allegation of the plaintiff having 
bad possession had not the shadow of truth ; that Purdeep Singh, 
the son of Gundrup Singh, who was the full nephew of Goolfih 
Singh, was the rightful claimant to his property by the law of 
inheritance ; that the name of Prem Singh, who never had any 
claim to the property, had been fraudulently introduced into the 
Collector's books ; and lastly, that the deeds of gift alleged to 
have been executed by the deceased Goolab, had been obtained . 
by fraudulent means during the illness and aberration of intellect 
of the said deceased, and that they were therefore invalid by 
regulation 11, 1793. 

In this stage of the proceedings Sheo Singh and Rnghoo Singh 
preferred a claim to a share of the property in dispute, on the plan 
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they also were nephews of Goolab Singh deceased, and ^re ^8^ * 
Us heirs equally with the other nephews. In nasstiig judgment — - 
in this case, on the 6th of May 1813, theZillah Judge was of opinion ^ 

that, from the evidence, it was proved that Goolab adopted the Kunlila 
plaintiff at a tinoe when he was ill, but i|i his right senses, and Siu^ 
executed a deed of gift of his half share in his favour ; also that 
Prem Singh had possession of the said property the year 
1210 to the year 1215, F. S. ; he conceived it necessary, however, 
to ascertain the opinion of the law officer as to the legality or 
otherwise of the transaction ; wheCher, if a Brahmin wasvt ) adopt 
his grandson, the grown op son of hie son dn- law, with the know- 
ledge of only one nephew, and if that adopted son should perform 
the funeral obsequies of his adopting father, such adoption would be 
legal or not ? also, if the same person at that time, and while there 
are surviving nephews and grandsons of his brothers, who are 
living separately, should execute a deed of gift of his property in 
favour of the said grandson, to the exclusion of all the nephews^ 
and should have his (the grandson’s) name entered in such deed 
of gift, the transaction would be lawful or not ? llie pundits replied 
in the negative in both instances ; and consequently a decree was ' 
passed dismissing the suit with costs. On appeal to the Provin- 
cial Court of Patna, the pundit of that Court* declared that the 
adoption and gift were legal ; but the law officer oflhe City Court, 
who was also consulted, answered, that although the adoption was 
legal, and the gift also, as to persbnals, landed property could in * 
no case be alienated without the consent of the family; and both 
law officers agreed, that without such consent, the giR or sale of 
joint property was invalid. 4t bein|r thus obvious that the ap- 
pellant could not maintain a claim to joint property, and no proof 
appearing that any division had taken pface between Oundurp and 
Goolab Singh, the Second Judge (J. R. Elphhistone) passed aw 
order on the 20th'of January 1816, confirming the previous deci« 
sioti, with full costs. The present appellant petite ned for the 
admission of a special appeal to this Courts in formd paupern^ 
and with a view to ascertain the propiiety or otherwise of admit- 
ting it, the pundits were questioned on the following points: 

Two full brothers being in possession of joint property, one of tkefii 
having no son, did, during his life time, adopt his aaughUr\8on, 
and executed a deed giving the joint property into the hands of 
such adopted son ; afterwards, on the death of the grandfather, can 
such adopted son, according to the Hindoo law, as current in 
Mithila, possess hiS' grandfather’s share of the joint prbpeity bjr 
virtue of the adoption, or by virtue of the d^d of gift ? 

itnsiuer.— If one of two full breakers,' ' bold their property ^ 
in common, having no lineal descendants, adopt, by theJtri^imu 
form, his own daughter’s son; and execute a deed of gift of hU 
proper share in the common property to that person; ffie1atter» 
after the death of his adopting father, is ehtitlea to such share in 
right of his adoption as JiFrttrfiiaa son, though not in right oMhe 
deed of gift; inasmuch as, the shares not being deAsel,%iiPgl8 
parcener is not competent to give, sell, or otherwise ^ atteHi^ato 
evan h^ own share. This eipositioh of the laW is in 
niity with ,the’ Ftnada Ftuada Hhiniamnni; jrFftwili' 

Chandtika^ and other books current in the territory of Mithila. 

▼OL. XII. . V 
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' 1822 . 


Ooman 
Dm, V. 
Kunhia 
Singb. 


'•Authorities I. — This text of Yajnyawalcya on the subject of 
- the * twelve sorts of sons, or the legitimate son, one procreated on 
the lawful wedded wife. Sec. (a), cited in the Vivada ChintamanV 

Among these the next in order is heir, and presents funeral 
oblations on failure of the preceding.”(6) 

II. — The words of Boudhayana on the same subject, The legi- 
timate son, the son of an appointed daughter, &c.’' quoted in "We 
Vivada Chintamunh and Vivada Rutnakara^ * and’ Vivada Chan* 
drika. ‘‘All these in succession are declared heirs to a man who 
has no lt;gitimate son.” 

III. — ^Ihis sentence of the Devaita Parisishta, “ Where a se- 
p'aration of shares has not taken place, that property is cc^mon, 
here is then a common right, where one partner has not the power 
of gift, sale, &c.” 

A second question was pirt to the pundits distinctly, as to whe- 
ther a grandson by the mother's side could be adopted as a son 
according to the law as current in Mithila I and they replied that 
he could, as evinced by the following texts : 

I. — Vivada ChintamanL “ Kritrima is the ninth, he willing 
to be affiliated by a childless man, desirous of a son, becomes by 
offer and consent the son of his adopter.” 

IT. — Menu^ on the same subject, quoted and interpreted in the 
Vivada Rutnakara, ** He is considered as a son made or adopted, 
whom a roan takes as his own son, the boy being equal in class, 
' endued with filial qualities, and acquainted with the merit of 
performing obsequies to his adoptive parents, and the sin of omit* 
ting them, (c) 

III. — Boudhayana, cited in the s%me work, and explained there 
and in the Smriti Sara. ^ ** One of the same class, desirous of 
4)eing received in adoption, whom a person with free will may affi- 
liate, is the Kritrima son.*’(d) 

A special appeal was in consequence admitted, agreeably to 
orders passed on the 19th of July and 1st of August of the same 
year. On the 2d of July 1820, the case came (o a hearing before the 
'Third Judge (S. T. Goad), who observed that there was no satis- 
factory proof either of the execution of the deed of gift, or of the 
due celebration of the adoption in public; and that the appellant, 
by the account of his own witnesses, was ten years old at the time ; 
but that letting this pass, he being the eldest son of his natural father, 
4he adoption under any circumstances was invalid, as appeared 
from Mr. Colebrooke's translation of the Mitakshara, p. 310. 

** So a*b only son must not be given (nor accepted), for Visishta 
ordains, * let no man give or accept an only son.’ Nor though a 
numerous progeny exist should an eldest son be given, for he 
chiefly fulfils the duty of a son.’* 

But as Ooman Dutt was acknowledged on all sides to be Ooolab 
Hugh’s daughters son,, he (Mr. Ooad) judged it right tp questioa 

(a) Vide Cetebrooke*8 Trantlathn of the Mitakthara, p. 301, 

U) VWe. m, p. 314. 

109 . 

(d) This sod the preceding ere given in the originel as four dlsUnct quotation^ 
bnl on'reference to the Ratnakara the whole are found to contained in' Uio 
same page, see p. 154 of the MaattaGripl in the College of Fort WWiaak 
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tH law officers as to aay claim he might have, as such, on Sie 182a.* 
grandfather’s estate ; it being understoem that Goolab Singh had ■ ■ ■■ 

left a widow and nephews, A further interrogatory was added as Oaman 
to the legality of adopting an eldest son. ^ 

The first question was answered in the negative, on the ground 
that as the widow had no clmm in such a case, the property having, * , 

Men held in common, the daughter and the daughters son could 
Iwve none either. 

— The Balarupa: the test oUYajnyawalcya (e), “ ^e wife, 
the daughter, &c. (succeed a man leaving no male issue),’' refers 
to one separated from his coheirs who has not again coalesced with 
them. (/) ® , 

Answer II. — ^Tha eldest son, if made ih^ Kriirirna son of anothefi 
would legally become so. Because the legality of a man’s adopting 
his own father, or his eldest brother, as Kritrima son, in conformity 
with the texts of Menu, cited underneath, being established by 
immemorial usage, communicated by a succession of righteous 
men, just' as is the legality of the said form of adoption by the same 
local usage, notwithstanding the general prohibition in * this* the 
Kali age of any representative, other Uian a legitimate son (Aurasa) 
and a son given (Dattaka); there can be no legal objection to the 
adoption of any other eldest son, for the aforesaid usage is decisive 
among the people of that country; and although the adoption of 
an eldest or of an qnly son is prohibited in the Mitakshara^ there • 
is no such restriction in aiiy of the works already mentioiied, 
nor in the Vivada Chandrika and other, books-., followed in 
Tirhoot. 

Authorities: — Menu^J* de who has no sow mbstr be- careful 
to adopt one of some kind or other; for the sake of the funeral, 
cake^ water, and^ solemn rites, and foo the celebrity of Us 
name.’'(^) 

II. — llie same legislator quoted in the Vivada Rafnakara, 

(See No. II. of the Iq^t Vyuvuslka.) 

III. — The Pitamaha Sanhita^ oT^ ^ Code 6/ Brahma.* ** The^ 

custom of the country must be inquired into, that' which n^ay be 
the established law of each country is to be done, wise men do not 
practise what is odious to rhankind, hence one skilled in the Jaw 
should follow the way of the world.'^ • 

After perusal of the above, the Tliitd Judge, on the 7th of 
August 1820, inquired, firstly, whefter, according to the, saihV 
Mhool of law, a boy of ten years cdqtd be adopted in the {Cntrtma, 
fprm ? and secondly, what forms were essential, to .lh$ validity 
of that description of adoption T and op what authority the pundits 
stated tha cuftomi^ of Tirhoot ? \ 

It was answered ; a boy of ten yean, cpn Ei^qoroe a Kritrinta 
son, because there is bo restriction of with regard to ^ such 
form of adqptioQ iai the Tirhoot authbriues already mentiotiad^ 

(r) ir,22;’28. 

(/) This doctrioe Is the same as that eontrieed im the MWeAsIdlw,' HbO' 

ChlsweoAs'# 7Vafii£s/toii, ch« Il,sec. 1, partleelarty theeoaduslwiie P^'840. 

This vet^s is not ia tkejpodh. ^It hewsv^iT cited m broiii Msgm . 

hocltSt sad aaioi4^t othhis in the Ikttekm MUmmttm. The after put of 
tnndatkmh that given by lg^ au^eelaad, la 1*3 of 
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1822. and the Kritrima form of adoption prevails as approved' by the 

people of that ( ouutry, without regard to the legal distinctions of 

Ooman the Dattika form excluding an only son, an eldest son, one of 
Put, V. a certain age, one initiated (in tonsure and other 

ceremonies) in his own family, and therefore incapable of being. 
^ ' initiated by the person adopting, and one precluded by reason 
of his mothers afhnity to that person. In conformity with the 
text of Menu already cited, comprehending the words of soma 
kind or mother" implying no distinction other than that of the 
person to be adopted as Kritrima son possessing the requisite 
smnlarity of class. 

The prescribed form of invitation for a person desirous of 
adopting a Kritrima son, after making some present to the person 
willing to become his adopted son, is this, ** Be thou my son.*' 
And the form of consent for the ‘letter is this, ** 1 am become so.'* 
The consent of both parties to the transaction is indispensable ; 
ail the rest being a mere customary form, the omission of which 
would by no means invalidate it. Nor is a child of ten years, 
incapable of consenting to become a son when so called upon ; 
because, provision being made in the Veda for the recital by a 
child of se\eii or eight years at the time of inveititure, of a text 
engaging to follow certain rules inculcated by his spiritual guide, 
which would not have been done were he incapable of doing so, 
*it follows, a fortiori^ that a boy of ten years is capable of under- 
standing this sentence, ** I am become your son." 'While a 
postponement till the sixteenth year, notwithstanding the capability 
of practising prescribed duties, anckavoiding forbidden acts, as in 
worldly dealings, would be contra*ry to revealed law and to the - 
code, both which direc t th& celebration of tntfiafson originating the 
right of practising every duty sacred and legal in the eighth year 
from conception or in the eighth year after birth. 

Aothoritii^s 1. — 'J'he Vivada Chintamanij quoted in page 
146, is here repeated, « 

II. — Suddhi Vivekn^ “ '1 he manner of it ‘ the Kritrima adoption' 
at an auspicious time, the adopter having bathed and having 
given the boy some acceptable present, should say, ** Be thou my 
son ;’* he should answer, I am become your son.*' The offer of a 
present is a customary form, though not indispensable. The 
agreement of both parties to the adoption is indispensable." 

it was added that, in pursuance of the text of Brahma {h) it 
was’ incifmbent upon the pundits to make research into the cus- 
toms of every country, and that the pundits of this Court in 
particular having to expound the law of the whole country, had 
occasion for a knowledge as well of the approved usages of every 
province as of the law books there current, both being essential to 
at> discrimination of the law, and that the practice of the Kritriina 
adoption in the Tirhoot district was notorious, and had been by 
them ascertained from the Jaw tracts there followed, and from 
laspectabie natives of the country. 

Directions were subsequently issued to the Judge of Tirhoot to 
lake such evidence as might be adduced by the parties on the 


{h) See page 147. 
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question, whether it was the usage of the country to adopt an efdest 1822. 
jiQn in the Kritrima form '^ whether a boy of ten years could ■ ■ - ■ 
become a Kritrima son or not I and what were the law books there Qomaa 
followed ? * »• 

Understanding from Mr. Sutherland's translation of the Datfaka 
Miman^a and Dattaka Chandrika^ that no child can be legally ° « 
adopted whose mother's relationship to ^e adoptive father precludes 
marriage; , Messrs. Goad and DorinJ^n the 21st of September 
1821, called upon the pundits for an explanation, as«to how a 
daughter s son could be adopted as Kritrima son, and for any texts 
which might specifically authorize such adoption. ; • 

On the 27th of November was read the following answer : The 
rule is not applicable to the case of the Kritima son of Hiuthila^ 
as it is contradicted by this notice of the legality of adopting a 
father or a brother as Kritima son, by Kesaba Mwa^ a pundit of 
the country. '' When a father, a brother, or the like has been 
adopted as a son, the invocation to the adopter at solemn obsequies 
is by his new relation of father, not by that of son or brother" for 
the impossibility of a man's marriage with his father's mother, or 
his mother's mother is known to all mankind. 

At this stage of the proceedings, the I'hird and Officiating Judges 
(S. T. Goad and W. Dorin) agreed as to the propriety of. calling in 
the aid of the Second Judge (C. Smith), with reference to the nice 
point of Mithila law under consideration ; the decision of whicff 
would in all probability become a precedent for similar cases. 

The Second Judge gave his judgment on the J9tb of December 
1821 , as follows : I consider^he execution by Goolab Singh of ‘the 
deed of gift and Kritrima adoption, bearing date the 7th Magh 
1207, F. S., as satisfactorily proved, Goolab Singh's. Malikana was 
evidently distinct from that of Gundurp Singh, and the rSst of the 
family, while Surubjeet Singh held the lands in farm from Govern- 
ment, and his lease did not terminate till after Ae execution of 
that deed. It is alao clear, that after QoO||ab laugh's dea^, the 
name of Prem Singh, natural father to the plaintiff, was recorded 
in the Collector’s books, and that he enjoved for many years the 
share of the deceased Goolab Singh ; all wWh could have been in 
no other right than as guardian and« manager on behalf of (^is son 
under the above deed, it is furtlier apparent, that the respondent 
for eight or nine years after Goolab Singh’s death made no opposi- 
tion, as if admitting the validity of the deed; and that he eventually 
obtained possession of the property by violence.. It hoi not ktn 
shewn by the answers of the pundits>f this Cbuii, l&at tbe^adop- 
tion of the appellant in the Kritrima was by . 

reason of his* having been ten years hf or Mcahte hakiras 
Qoolab's daughter's son, or because ^ was lifo eldest son of lit 
natural father ; and although epma ^^«aH|aas to dha eodliary 
appear in the evidence taken dowh before this. Court, ^andVUi lSke 
Zillab Court, by order of the Judge, with a vfow 
the usage of the country ; no good ground has been 
•ettjilW* aside the exposition of l 

^ IberetMM .opinion that the appellant is entitiWt Wthe" Aftwhviy 
claimed by himi and that the decree of the lower Coo^ jhOuM be 
reversed. 



»6(r 
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Ooman 
Dut, V. 
Kiiiihia 
Siugh. 
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OA the 31st of the same month, in the presence of the Officiating 
Judge, the respondent's pleader disputed the correctness of the 
Vyuvusthas^ and maintaining that an adoption of the present nature 
was expressly forbidden by authorities current in Mithila, produced 
a Sanskrit paper, purporting that texts of Sakala and Saunaka to 
this effect were contained in the compilations, which went by 
their names in the Datiaka Chandrika ; Putra Karana or Datiaka 
Mimansa^ the Vyavahara ^adhava, and Vyavahara Mayukha^ 
and were^ borne out by the concurrent authorities of Menu^ 
Vamhtha^ Vrihaspati^ Gautama^ Yajnyawalcya, Atri^ and every 
oth^r divine legislator. That Sakala for instance, declares, Hence 
a childless twice born man may adopt as his son the offspring of 
a Sapinda or else of a Sagotra\ in default of the latter he may 
bring up one of a different stock, other than his daughter's son, 
sister's son, and mother's sister’s son.” And Saunaka, ** The 
selection of Kskatriyas likewise must be from amongst their own 
tribe, or else an equal tribe of the same sect, that of Vaisya^ 
from amongst the tribes of Vaisyas, that of Sudras from amongst 
the tribes of Sudras; of all the castes in their own tribes and 
not elsewhere ; but by Sudras, the daughters son and sister’s son 
are affiliated.” 

The law officers were therefore again called upon, and required 
to state whether the above works, which were understood to inter- 
dict the adoption of a grandson by the daughter in the Kritrima 
form (t) were current in Mithila or not ; together with the reasons 
of the received practice in either case. 

Answer. — The codes of the sage;* Saunaka and Sakala form 
part of the sacred law, Smriti. The Dattaka Chandrika, written 
^ the author of the Smriti Chandrika (k) is a Carnatic work. 'I'he 
Putra Karana Mimansa was the work of Nanda Pandita pf 
Benares. The Vyavahara Madhava by the commentator on the 
Veda, {Madhava Acharyd) is current in the Talingara territory. 
The Vyavahara Mayukha was composed by Nifakantha BhatCa. 

The four last works are not current in Mithila, for there is no 
occasion for them, the affairs of that country being decided by the 
Rutnakara and other native tracts, but the works of Saunaka and 
Sakala, in which there is a text forbidding the adoption of a 
daughler’s son, being founded on the Veda, as established by the 
sacred character of the compilers, are authority in every country, 
and decisive of the law, and are current even in Mithila ; in con- 
formity with this rule, “ that which is not controverted is allowed,*' 
for the text in question has not been oppugned in the Rutnakard 
and other books of that province. Still, however, Kesava Misra (/), 
one pundit of that country, not respecting it, has mentioned 
t]^6 adoption of a father or brother. 

Jhe above was read on the 22Dd of January 1802, before the 


(0 The text of Sakata quoted runs that} Putrutire Parikalpayet, should 
sdopt St a son ; that of Saunaka thus, Kriyaia Suta is made a son or affiliated* 
But io the Persiea translation furnished by the respondent's pleader, the words 


ssveral tiiaes, as taken from the original^ which 

Bucb expression* 

(A) DeaaniA Bkattm, 

Author of the Vumita ParitUhta, 


contahtf no. 
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Third Judge» >vho remarked, that it was clearly laid down IK the iB22. 
Dnttaka Mimansa and Dattaka Chandrika^ that no person caA « 
affiliate, a grandson by the daughter ; which general rule shewed Ooman 
the illegality of the adoption of the sfppellaiit by his maternal 
grandfather Goolab Singh, either as a Kritrima, or as a Dattaka 
son. Mr. Goad, therefore, with reference to his view of the case, 
as recorded in July 1 82 1 , differed in toto from the. Second Judge, ^ 
and recommended that the appellaiit*s claim should be dismissed. 

By Mr. Dorin, the sitting Judg^, on the 23d of the sajne month, 
the puridits were asked, whether an individual who had a brother’s 
son living could in Tirhoot legally adopt as Kritrima son, his 
daughter’s son or any person X and an answer was filed on the 7th 
of February, that such adoption would not be lawful, the adoption 
of a Kritrima or any other sort of son., when a brother’s son 
existed, being forbidden by the authors of the Kalpatara and Pa- 
rijata^ and other old writers of that country, and likewise by the 
modern writers, Chandeswara^ Vachatpati Misra^ Bansadara^ 
Rudhadhara, Harinatha^ and others ; that it was therefore not valid 
by approved usage, as no such usage could exist in opposition to 
every law tract of the country, ancient and modern, nor be of any 
weight if it did exist. 

1. — The Ratnakara : By the incomparable MedhatitkV^ After 
citing both the divine legislators (m), ** If among several brothers 
of the whole blood, one have a son Wn,. Menu pronounces theift 
all fathers of a male child by means of that son ; and Vrihazpati^ 

If there be many brothers by the same father and mother, and 
one of them have a son born to him, they are all declared to be 
fathers of a male child ; the tame law obtains among many wives 
of the same man, if one of them have a.soD he presents the funeral 
cake to all.” It is observed,, that men having nephews, and women 
whose husbands have sons by another wife, may not appoint repre- 
sentatives, such as the son of the wife, ^c. the Parya/a says the 
same, as does also Vidayakara in his commenUry on Menu.** 
li. — VachaspatiMizra in the Dwqita Nifnaya, after giving the 
samatexts. ** The object of this fiction of parentage being to save 
men from the hell called Put, and to entitle women to share in the 
funeral cake, neither may make a Kritrima or other adoption/’ 

III.— The same writer in the Sradha CMntamani, V The 


incomparable ' Medhatithi* Udayakara,, ilia Kalpatara^ the Pal- 
noAara, all hold in like manner that men having nephawt^ 
and women, whose husbands have sons by another wife,«are not to 
adopt Kritrima or other representatives.’^ 

Iv. — Banzddhara, in the Suddhi ^ipl§ya$ 

Suddhi FtucAa, and Harinatfia in the;iteiir^l\^i$hra, and Sfpriti 
iSSeimtieAA^a maintain the same. . V " \ , 

, The Officiating Judge, on the ApHli^^reiniirkHig that tl^ 

conclusion against the validity of the" adoption was confiroiAd^y 
ika Dattaka Chandrika^ and JDolfofe in wtl^^ kW 

steted. that in default of a eon Ad# 

dcfW the exdhizidn of liars, and 'noticing thVt ihMatd o^guL 

not having been pl^oved, iHae dut 
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concurrence with the Third Judge as to the propriety of rejectili|^ 
the claim. ^ 

It was accordingly ordered that the decrees of the lower Courts 
should be affirmed. 


1822 . MIRZA QAIM ALl BEG, Appellant, 

— - versus 

April 15th. MUSSUMMAUT HINGUT^ and others. Respondents. 


According 
to the 
Moolium- 
iDudan Inw 
continual 
ODliabita- 
tion and 
acknow- 
ledgment 
of paren- 
tage form 
sufficient 
presump- 
tive evi- 
dence of 
wedlock 
and legiti- 
macy; and 
the heirs 
being two 
•widows, a 
mother and 
a son, the 
properly 
should be 
made into 
48 parts, of 
which the 
widows are 
entitled to 
6, the mo- 
ther to 8, 
and the son 
10 34. 


THE appellant with Gholam Yacoob were plaintiffs iff an acr 
tion brought in formd pauperis^ against Mussummaut Hingun, 
Mussummaut Tajun, Fuzzul Aii, Jutnal Ali, and Iqbal Ali, on the 
19th of March 181 1, in the Provincial 'Court of Benares, to recover 
two shares of certain lands situated in Bahadnrpoor, commonly 
called 8hijjaabad, in the pergunna of Rohulpoor, together with two 
shares of an enclosed building and a brick tenement, the threefold 
value of which was 7,015 rupees. 

Jn this case it was stated by the plaintiffs, that the property in 
question had originally belonged to Shuja Beg Khan, and, accord- 
ing to a duly authenticated deed of partition, had been for some 
time divided into three shares, two of which had been assigned to 
Qasim Ali Beg, father of the plaintiff, Qaim Aii Beg, and one to 
Meer Fuzzul Aii and others, heirs of Meer Qoorban Aii. 

' The father of the plaintiff dying, left as his legal heirs, the 
plaintiff, aged 1 1 months, and his wife Mussummaut Khoosh HaJee, 
the plaintiiTs mother, another wife Mussummaut Tajun, also his 
own mother Mussummaut Khoorsheed Khaiium. One of the 
widows, namely MussummAut Tajun, considering both shares as 
merely equivalent to her marriage settlement, brought an action 
claiming them, against Mussummaut Khoorsheed, the paternal 
grandmother of the plaintiff, in the City-Court of Benares. 

This suit was coni{)romi-'ed, and an order 'was passed recom- 
mending the parties to come to a private adjustment. The.plain- 
tid’s grandmother remained in possession of both shares, and 
mortgaged them for the payment of the costs of suit, and Tajun 
agree/l to relinquish her claim in consideration of receiving the 
sum of thirty rupees per annum for subsistence. The estate was 
subsequently mortgaged to one Hingun Beebee for the pum of two 
thousand five hundred rupees, and after a short time the husband 
of the said Hingun, with a view to getting possession of the prp- 
perty, fraudulently instigated Tajun to bring an action for both 
shares against Khoorsheed and Hingun his wife. 

Some time after Khoorsheed died, and this action also was 
compromised by Tajun's filing^ a ra^eenama at the instigation of 
the husband of Hingun, stating that she had consented to .the sale 
of one share, and to the mortgage of the other, by her jmother-io-lasfr 
(Khoorsheed) on receiving 250 rupees from Hingun, th.e martg^ggf, 
and on this, razeenama a decision was passed accordijigly. 
plaintiffs on* hearing this, brought an action against fUnguijli 
Beebee in tber City Court of Benares for the restoration qf tha 
property. Further, the plaintiffs declared that Tajun bad neyfr 
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Wfn b posseesioD of tho property froi|[i,.llie time of ,tlie df^ of IBH/ 

Hiram Qasim Beg ; that the will or Khoorsheed Khaoum otbetedi 

that after clearing off the mortgage » Qaim All and Qhoolam Yacoob Mirsa 
her grandsona, should divide the property between them. It w^ All 
moreover set forth by the plaintiffs, that Meer Fuzaul Ali and his 
coparceners, proprietors of one of the shares of the property, maut Hla« 
persuaded Hingun Beebee to declare that she had sold one share 
to them, and had induced Tajun to declare that she had sold the 
other share to them also. Throueh these fraudulent and collusive 
. practices the plaintiffs had, as tney stated, been oustedifrom the 
estate to which they were unquestionably entitled. In a sub- 
sequent amended plaint, the names of Niamut AU and Syud 
NussurOollah Khan were included in the number of defendants; 
it being shewn that the former was one of the purchasers of the 
land ijn dispute, and the latter the mortgagee of the same. I'he 
defence set up in this case by Hingun Beebee was, that Khoor* 
eheed Khanum had mortgaged to her two shares of the property 
for the sum of 2,d00 rupees without interest, and bad fiveii her 
possession of the said shares : that afterwards Khoorsheecl received 
from her a further sum of 250 rupees, on which she sold to her 
one share for the whole sum lent, namely 2,750 rupees, and deli- 
vered over to her (the defendant) a deed of sale which was signed 
by the Kaze€, Sul^equently to this, Tajun, the widow of Qasim 
Ali, brought an action against her and others for the sake of dis- 
proving the authenticity of the said deed of sale, in which case sh«^ 
fled a razeenamaht and withdrew her action on the daath of Khoo- 
sheed, in consideration of the recei|^ of 250 rupees from the de- 
fendant, admitted the. validity of tho sale, and made over to her 
(Hijigmi)tadeed of mortgage of t]|e remaining shdrti for tiie sum 
of 1 ,200 rupees* The defendant then sola the .share she bad 
bought of Khoorsheed to Iqbal Ali»*Iumal Ali, Himinnt Ali and 
«4here» for the same sum as she had given for it, a^ording to the 
deed of sple, and gave up the : remaining share, which w^ mort- 
gaged, on receiving* repayment of the euiw lent ; consequently 
Siatahe was- not responsible for the claim; wnd that though the 
.plaii^lffs have stated that Tajun .relinjuiAed all, A^niaiidfl^ on ^tke 
pTOf>ertyi yet such relinquishment having been ^fraudul^lly ob- 
tained, it could not avail theui* ^ Meer JFmmul Ali, another ff the 
defendants, in his defence, denied altogether having any concern, 
whether of selling or buying, in the traneactiion. Meer Jamal MU 
and Meer Jqbal Alh admitted that they hadpurchased^onWaham 
from, Hingun Beebee# which share <had been sold to her ByKhoor- 
bheed.KhaniiiQ by the consent of .Taiue^tim^ thnniawr ihhiw 
waf purchased by them from Tajun }leNi|lf^ lb!eidea,:^^ 
was the lawful wife of the decent Miifmf^mdiiflte^ ttuadeaA of 
the mother-in-law (Khoorsheed) heir 

petty- left by Qasim^ while thaiaiQtAim cf Q^m » Alh waa ue^rttiMi^ 
wife ;iior.the slave of Qeaim Att hipsetf heih^ 
po^UmpMe n)dld;,;no,one couM deetaiw > tba^dhef hAAt^lhq^diw 
him his ioii» . JPnrthfr, that 

ptatni^^ m mat ^e^tasdwm of h^h s wrijNd n»/hier.;diedjl^ 

aide,, (hr Ij|i4>rsb9ed never had ^K^ffqprtng 

ntd thgt coimewmbdy 4hie«|ph£edAr nm^^hiivWfu^ 
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leg^ claim to the inheritance. The reply of Niamut Ali wa« similafi 
in purport. 'I'he plaintiiTs rejoined by stating that Khoorsheed 
never had possession of the shares in dispute, and that the sale or 
mortgage during the minority of the actual proprietors could not 
be legal. 

The defendants, Tajun and Nussur Oolla, suffered judgment to 
go by default. On the 11th of July '1818, the Second Judge of 
the above Court dismissed the suit of the plaintiffs with costs on 
these grounds : ‘ 

It appeared to him from the evidence of both parties, that the 
marriage of Qasim Beg with Khooshalee, the mother of Qaiin Ali» 
w£fs not sufficiently established, and although one or two of the 
plaintiff’s witnesses had deposed to hearing Qasim Deg claim 
Qaiin Ali as his son, yet, according to the futwa of the law officers 
of the Court, it appeared that a woman not being married to the 
person with whom she cohabits, the diiid 'thereby produced cannot 
inherit the property of the father, even if he should have acknow- 
ledged the parentage. If the plaintift's mother had been lawfully 
married to Qasim Peg, and had a legal claim to the inheritance, she 
would not have remained silent, and withheld her claim from the 
commencement of the first action brought by 'rajun for her mar- 
riage settlement till the time of the sale of the land in question to 
Iqbal Ali and the rest, in this view, therefore, of the case, the 
^ claim of Qaim had no foundation in law, and it being proved also 
^that the mother of Yacoob was merely an Siive of Khoorsheed 
Khanum, and had by her been given away in marriage, in which 
wedlock Yacoob was born, his claim was also gruundless. The 
plaintiff Qaim,, not content with thik decision, preferred an appeal 
io this Court, in formd j^auperis, for the recovery of the lands, 
estimating their value at 8,118 rupees, the profits of 18 years, the 
property being rent free. 

1'he law officers of the Sudder Dewanny Adawlut having been 
consulted on the same point as that referred to the Mooftee of the 
Provincial Court, they delivered a futwa directly contrary to that 
given in the Court below, reciting that. If a woman was free and not 
married to any other man, although the actual celebration of her- 
marriage may not have been provM with the man with whom she 
cohabited ; yet if he declared the son of such woman to be his, that 
son will certainly be accounted his legitimate offspring, and should 
the mother of the child also confirm this declaration, she will be 
considered, to all intents and purposes, the lawful wife of the per- 
son so declaring. And both, that is to say, the woman and her son, 
will be heirs of the reputed and acknowledging father. Some of 
the plaintifi's witnesses had deposed, that Qaim Beg was the son 
of the deceased Qasim, that Mussummaut Khooshalee was a free 
woman, that at the time of his birth at the house of Qasim pre- 
sents were distributed and entertainments given, as usual on the 
birth of a son, and that ‘Qasim had frequently spoken of Qaim Ali 
as his son. Under these circumstances, although the actual cele- 
bration of the* marriage of the parties was not legally proved ; yet, 
following the law as expounded by their law officers, it was the 
opinion of the Chief ana Officiating Judges (W. Leycester and W. 
iJoriii) that there was abundant presumptive, svidence of the wed- 
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lock of the parties, and that Khooshale# should be cousldefe^ the 182^ 

legal widow and heir of Qasim. ■ 

The law officers of the Court were next desired to state, what MiM 
would be the legal distribution of the* deceased’s property, heO*>®AU 
having died leaving, as heirs, Mussummaut Khoorsheed his mother, 
a wife Mussummaut Tajun, another wife Mussummaut Khooshalee, niaut Hin- 
mother of Qaim Ali,.and Qaim Alibis son ; and nnce, Khoorsheed ga»€&d • 
had first died, and after her^ Khooshalee, to whom would theic. others, 
shares devolved . • 

On the 15th of April the case came to a 6nai hearing before tho* 

Judges above named,, who recorded their Judgment in^ these terms : . 

It appears that the appellant was pliuntiff in an action brough 
for the estate of Qasim Beg, who died in the year 1213 F. S., con- 
iisting of two shares of the mouza of Buhaderppor, commonly 
called Shujaabad, in the pergunnah of Rahulpoor, and two shares 
of an enclosed building and brick tenement in the said mouza. Of 
the defendants, Jumal Ali and I(]bal Ali, the present occupiers, 
claim both shares by virtue of deeds executed by Khoorsheed. and 
Tajun, namely, one share by Mrtue of a deed executed by Khoor- 
sheed in favour of Mussummaut Hingun,. and a subsequent deed 
executed by the said Hinaun in favuur of the defendants, and the 
other share by virtue of a deed by Tajun herself direct to them ; and 
rested their defence on two points,^ first, that Qasim Beg left no 
property to his heirs, the whole having fallen to Tajun as ber's 
marriage settlement, and eecondly^ that the appellant was not the 
lawfuk«begotten^ son of Qasim Beg. From all ihe evidence exhi- 
bited in this casei it appear^ that the two shares in dispute which 
were left by Qasim Beg, should legally descend to his heirs in the 
due course of inheritance; no sufficient proof having been adduced 
to establish the claim of Tajun by virtue of her marria^ settlement. 

It has, on the other hand, been sufficiently proved,..that the.appel- 
lant is the legitimate son of Qasim Beg,, and, aceording to the 
futwa of the law ^officers of this Court, the property should be 
made into forty-eight parts^ forty-five of .wBibh belong to the ap- 
pellant, and three to Tajun,. according to ffie following statement: 

Qasim Beg^ died leaving Tajun and Khooshalee his widows,. 
Khoorsheed his mother, ana Qaim Ali his son. His property being 
divided into forty-eight parte, one-eighth» or six parts* falleto the 
wives in ^ual shares, one-sixth, or eight parts, to the mother, and 
the remuning .thirtyrfour shares to the; son. And on the death of 
Khoorsheed and Khooshalee, their shares, amounting ii^lhe whole 
. to eleven, become also the* properly of Qaim ; therefore the appel- 
lant is entitled on the whole to forty-five sheree» With resp^t to 
ffie eight shares of the property,, howuver/ left by thf death of • 

' Khoorsheed, be should not be eliowe# to .teku pOssessidh thereof, 
unless he undertake to pay whatever debts fiiay.be provUd to be due 
from that portion of the estate. As fares rem^s the thifty^sefSHa 
shares to whieh the appellant 'smd hie tamer were^aeti^dd^^oo 
deed or proof of sale* by or to aey oih^ pefimn oanii#l^tl^ 

, of the appellant. > , J t ; 

^ The (Mcree therefore of the PiuyjncUl.Court^was^ i^ieed^ iihd 
. imniediiajte possestton of tbiny-sefeu out oftor^|i|ei|te 
property elaiined| W^ ultimate p^ertoitaliO 4jt 
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above alluded to, on his undertaking <o be responsible for aR 
incumbrances which might attach to that portion, (a) ^ 
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June 11th. 


MULLICK AHMUD KHAN, Appellant, 
versus 

PUDUM SINGH and others, Respondents. 
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.THIS was an action brought by the present appdlant, on the 
15th of December 1817, against the respondents in the Zillah 
Court of Bareilly, to obtain the insertion of his name in the CoU 
lector's books as proprietor of the zemindaree of Lallpoor and 
Antoorea, comprising 15 mouzas, belonging to the talook of 
Kooiiwur, pergiiimah Seena. 

It was stated in the plaint, that the defendants had in the 
month of Showal 1228, A. H., sold the above property to -the 
plain tid* for 525 rupees, as by the bill pf aale; that the money was 
paid and received, with an agreement that the property was to 
remain in the plaintiff's possession, as farmer, for the spoco of 
five years, namely, from 1220 to 1224, P. S., inclusive, after 
which it was to become absolutely sold; and accordingly the 
plaintiff had been in possession of it from the date specified, and 
had paid the government revenue, and that after the expiration' of 
the stated time, notwithstanding the agreement entered into and 
the importunity of the plaintiff, th^ defendants did nothing but 
procrastinate, from day to day, the transfer of. names in the 
Collector’s books. » 

'Ihe defendants, after denying the alleged conditional sale, 
replied that their names, together with that of Beer Sah, were 
inserted in the Collector's books; and that they, being nearly fifty 
persons, were joint proprietors of the zemijidaree in question, 
and that consequently the alleged deed of sale bearing the signa- 
ture of three only, out of Uie fifty, was not valid ; that had die 
alleged deed been in existence, the plaintiff might easily, when 
ousted from the possession of the property in the year 1224, F. 
have * produced it before the Collector, or have brought an action 
for possession under it ; that the defendants wore not in such need 
of money as to have sold the property for such , a sum as was 


(a) The decision in this case rested on s well known principle of Moobom- 
iDodan law, that a niarriaga may be proved by something short of ocnlar proctf, 
• such as continual cohabitation, notoriety, hearsay or circumstaoti|il evidence, 
and that the acknowledgment of oftpnng is snflBcient to establish parentage, 
provided there be nothing to repel the presumption. See Principles and Prect- 
d^ts of Moohummudan Law, page 300, et passim. The diatribntioH of shares 
took place agreeably to the third principle. The share of a mother, where there 
is a child, being one-siztb, (see Ilddp page 6, §§ 33) and the share of a w^ow, 
where tliere is a child, being one-eighth, {Ibid, p. 3, $$ 14) the property should in 
the first instance have been made Ibto twenty-four parts {Ibid, p. t3, dfi) hfit 
the eighth of twenty-four, or three, cannot be divided between the two Wives 
without a fhiction ; when the rule is, that the number of abarers who caoadt get 
their portions withent.a fraction,^ being prime .to the number the sharps 
(2s:3^1) the fiu'nier number should be multiplied into tbs number of the on* 
final divisioa 24X2^48 (Ibid, p. 15, §§• 77.) ' 
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alleged. The facts of the case were, they alleged^ as-feUdfr; ^829. 
the plaiutifF, on account of being surely for the defendants, had 
taken possession of fit'teen of the hundred and sixty^four mouzas, MnilidL : 
which formed their hereditary zemindare*e, from which mouzas. 
after paying the government revenue, a yearly profit of 1,100 puaurn 
rupees was netted, and the defendants having become defaulters, Singk jad 
and being in confinement on account of 625 rupees arrears of otbM* 
Government revenue, were at midnight forced by the agent of 
the plaintiff to execute the deed set up by him ; but thev had in 
their possession the agreement to cancel such deed of sale, which 
had l^en subsequently ejtecuted by the plaLkitifF; On the 14th 
of August 1618, the cause came to a hearing before the Fkst 
Register of Zillah Bareilly, and the deed of sale executed by the 
defendants was proved by the evidence of the plaintiff^s witnesses, 
but the subsequent agreement, and the force used by the agent of 
the plaintiff towards the defendants to procure the execution 
of the said deed, Were likewise proved by 4he witnesses of the 
defendants, as nlso the joint possession of the property in dispute, 
by several persons besides the defendants and Beer Sah. The 
suit was therefore' dismissed, and the costs made payable by 
the plaintiff. 

The plaintiff then appealed to the Provincial Court of Bareilly, 
and on the 26th of June 1819, the decree of the Register’* 

Court was affirmed by the Second and Fourth Judges of that^ 

Couit with costs. 

On a further appeal to the Sudder Dewanny AdaWlut, the 
case came first to a hearing f^efore the Second Judge (C. Smith), 
and it appeared, in his judgment, proved that the claim was invalid, 
and thet violence had been used in procuring the execution of 
the deed of sale. It was proved, besides, that the appellant was 
habitually violent and tyrannical, as were also bis* agents ; but 
it was established, also, that the defendants were indebted to the 
plaintifi’ in the sung of 625 rupees, of which justice demanded 
that payment should be caused. Nothing* however, had been 
awarded in either of the Courts below, and it was necessacy 
therefore that their decrees should be amended, which was or- 
dered accordingly, the respondents being directed to pay over 
to the appellant the sum of 626 rupees principal, and the^same 
sum*as interest, total 1,060 rupees. The costs in all three suits 
were made payable by the parties respectively. 

The case was next brought before the Third and Officiating J udges 
(S. T. Goad and W. Dorm) on the 1 1th of June 1822, after having 
been postponed for fuKher corisiderikioi^* These Judges atso^ ex- 
pressed themselves of opinion that the evidence provbd the viblench 
us^ respecting the deed of sale, and ffiat the agreement entered 
into by the agent of the appellant was n^Mished^ though denfed 
by him; that therefore, if there was ahy^ doubt 4s to the' first deed 
being drawn out with the consent of the fespohl^dnts; 4^B.e 
could remain respecting tike agreement ; that altbouiB^ tte ap- 

r llabt denied the execution of uta agreement by his authority, yet 
was the act of his agent whilein thht capeeityi and if thu deed of 
imle should be considered valid, thaagreemc^t'to cii^cel it ihould 
be conridered so too. That as to the ree^t of ' tha by dip 
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deYendants, it was sufficiently clear from the evidence adduced hj 
themselves, that they had borrowed of two Mahajuns the sum of 
525 rupees, oirthe security of the plaintiff, and that although it was 
not completely proved that, by virtue of being surety, the respon- 
sibility of the debt had fallen on the appellant, yet it was not 
established in evidence, that the defendants had paid the debt as 
they stated, or that the debt had been discharged at all. ' If the 
debt had not been discharged, the Court observed it was neces- 
sary at ^e present time to enforce it; and if the appellant by the 
payment of the debt to the Mahajuns had become their creditor, 
he was entitled not only to the principal, but to the interest also, 
from the time of his being turned out of possession of the property 
in dispute, but that during the time he was in possession, the 
profits of the property should be reckoned as interest. Therefore, 
considering all the points of the case, especially the circumstance 
that the loan was obtained by the respondents from the Mahajuns, 
by means of the appellant, it appeared just that the appellant 
should be paid the sum with interest from the time specified above, 
by the respondents, as being the representative of the Mahajuns; 
and that he should be considered responsible to the Mahajuns for 
the said debt. If the appellant should make it appear that any 
interest was due to him for the time during which he was in pos- 
session, he should give in an account of the same. The opinion 
therefore of the Court corresponded with that of the Second Judge, 
except with respect to the interest to be awarded. The decree of 
the Zillah and of the Provincial Courts was accordingly affirmed, 
with this addition, that the appellan). should receive the amount of 
the debt, namely 525 rupees, and interest on that sum from the 
time he gave up possession of the mouzas, namely, the year 1225 
F. S. And it was further ordered, that the appellant should be 
responsible for any claim on account of the debt which might 
hereafter be brought by the Mahajuns; and that if the appellant 
could make it appear that any thing else w^s due to him for the 
time during which he was in possession, he was at liberty to sue to 
that effect. 



CASES IN THE SUDHER OEWANNY ADAWLUT. 


1A9 


SADHOO LALL and others. Appellants, 
versus 

NABRMA BEEBEE and INAYUT AHMUD, Respondents. 

THE respondents, on the 13th of April 181*6, brought an action 
against Sadhoo Lai I and birjruttua mortgagees, and Sheikh 
Chiragh All one of the mortgagors, in the Provincial Court of 
Benares, informd pauperis^ to obtain restoration of half a share of 
a talook which went by the name qf Chowdry Moohummud Ismail, 
which had been mortgaged, and the triennial asseseinent 8n which 
amorunted to the sura of 4,150 rupees; also to recover 4he sum of 
6,257 rupees for profits unduly appropriated. It was stated in 
the plaint, that the talook in question was the hereditary property 
of the plaintiffs, and Chiragh Ati, Ahmud AU, and Ahmud Oollah^ 
one moiety belonging to the plaintiffs ; that the female plaintiff's 
husband, and Chiragh Ali, had in the year 1209 F. S. made over the 
said talook to the other defendants for ffve years, in consideration 
of a loan of the sum of 5,501 rupees on a mortgage of the nature 
termed Driatha Bundhuka ; that is, where the morteagee, though 
in possession, does not enjoy the prodts arising therefrom ; that the 
interest of'the loan was paid at two rupees per cent per^month, with 
two per cent for wear and tear of rupees, and one per cent com* 
mission, also 25 rupees for Gomashtaa wages, besides the pay of 
Sebundieai that An the year 1212 F. S., before the eapiration of 
the five years agreed upon, the pnncipal and interest, including 
the above demands, were found to have accumulated to the sum of 
10,001 rupees, upon which Naeema’s husband was forced to 
enter into an agreement of bhog Bundhuka (a regular raorigagf 
wherein the mortgagee enjoys the profits) for the liquidation of- the 
above sum for the space of five years longer ; that the mortgagees 
had collected the sum of 11,586 rupees aunually from the said 
talook, and having paid the Government revenuo amouatipg to 
8,301 rupees, and 460 rupees as nankar to the mortgagors, netted 
annually the sum of 2,825 rupees up to thfi year 1216 F. S. But 
the receipt of interest by the said mortgagees was, after the years 
1212-13, F. S., illegal, and contrary to the provisions of regulation 
17, 1806 ; that in 1217, after the expiration of the time specified, 
namely, five years, the mortgagees taking advantage of the death 
of the female plaintiff’s husband, the necessary retirement of 
herself, and the youth of her son InayUt Ahmud, did, in concert 
with Chiragh All aforesaid, cause to be executed an acJj^nowledg- 
ment which confirmed the former mortgage for the period of. ten 
years from the beginning of the vear 1218 F. S.i in which Ae 
names of the plaintiffs were includedf without their knowledge ; 
that from that date up to 1222 F. S*, a epace of five years, the sum 
of 70,524 rupees had been realised fern the, property, of which 
the sum of 49,806 rupees was paid^hs Qovemmeift revenue, add 
1,555 as nankar to the mortgagors; the remainder, namely 19, 163 
rupees, having been appropriated by the mortgajpis,; with> the 
connivance and concert of Chiragh Ali;. that aldunighby these 
means the original sum, with inte/est, been piM, and a 
balance remained in favour of the plaintiffs^ yet the*' mortgagees 
would neither render an account of their deaUnga respecting. 
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1822 . thkr share, nor restore possession of the share itself, and that 

they had moreover since taken a mortgage of the whole property 

SMdboo for a longer term, with the connivance of the said Qhir^h Ah, 

Lall and which the names of 'the plaintiffs were entered without their 
Nacema*^’ consent or knowledge. 

Beebeeand The defendants, Sadhoo Lall and Birjruttun, stated in their 
, Inaybt^ reply, that the claim to recover the talooks, without paying the 
Abinod^ sum lent or the other specified sums, the payment of which was 
agreed upon as the condition, of redeeming the mortgage, was 
untenable. That the other partners in the property had not come 
forward as joint plaintiffs, and that therefore the suit was contrary 
to* rule ; that with respect to what had been said of a balance 
remaining due to the plaintiffs, it was contrary to the contents and 
conditions of the deeds of mortgage executed by the mortgsfgors 
of the property and by the plaintiffs themselves, and was devoid 
of the slightest foundation; that when the predecessor of the 
plaintiffs and Chiragh Ali had settled the account of the mortgage 
in the year 1212 F S., they, having received another sum of money, 
executed and delivered to the same persons another deed of mort* 
gage, after the manner.of Bhog Bundhuk^ in exchange for the sum 
of 10,501 rupees, of which the following were the conditions: 
that on the payment of 300. rupees to the mortgagors, and the due 
discharge of the Government, revenue, whatever might be furdier 
« obtained from the estate by thdmanagemeiit of tlte parties bolding 
it, should belong to them ; furtfier, if the sums borrowed were not 
repaid by the specified time, the property was to devolve upon the 
holders of the mortgage; and as the said mortgage deed bad been 
exequted previously to the promulgation of regulation 17, 1806, 
its validity could not bp affected by the provisions of that 
enactment. 

Chiragh Ali in his reply, declared that as the mortgagees had 
been in possession of the talook since the year 1209 F. S., and he 
(Chiragh Ali) was, as appeared from the statement of thb plains 
tiffs, one of the mortgagors, this suit, whLch*^ was to recover the 
mortgaged property from the hands of the holders of it, could not 
attach to him, and that what had been advanced by the plaintiffs 
as to the acknowledgment of the year 1217 F. S. haying been 
without their knowledge and agreement, was. utterly false and 
unfounded i for the plaintiffs had, agreeably to that acknowindg* 
ment, regularly received nankar, and given receipts of the samw. 
Besides tjie money received on the mortgage, they had received 
several sums, after the acknowledgment had been some time in 
existence’, and bad given their notes of hand for the same, in 
which the name of: the defendant had been. included; from these 
circumstances it was plain; that there had been no ignorance- of 
the said acknowledgment on the part of the plmntiff»: >.and’as to 
the second acknowledgment, of which an evasion had been wt^ 
tempted^ the state of the ca^ was this; it was written, with: Ae 
consent of the plaintiffs and of the defendant Chiragh. Ali,^and; 
aftei^ the daad defendant had signed and sealed the same, and alio 
atteetatioii of three’ or four parsons had been annexed to itr.the 
plai^ffk refneed to sign it, and brought the present aetion fivunded 
pn their Araoijlnlent non-agreensent ta.theproeeediDgi^^ ^ ^ 
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VbMi $ke cas«*caind to a hearing before the First Judgs Ufa 18 SKI* 
pen rt of Appeal, on the 24 th of May 1820, it appeared that the ■■ ■■■*'’ 

mortgage deed pf the nature termed Hhog Bundkuk was dated Sadboo 
^e 6tb of August 1804» A- D., which Aas antecepent to the*^***“<i 
promulgation pf regulation 17, 1806, that the mortgage was 
cooditioned to endure for five years, and that the mortgagees were Beebeeani 
to receive all the profits of the estate, excepting what was to be Inayus ' 
paid as nankar, in lieu of interest on the money lent. The .ludge 
therefore was of opinion, that the ipoiety of the mortgag^ pro«> 
peirty should be redeemed, and that 10,501 rupees, was ail that 
could be claimed by the mortgagees, being the principal sum lent| 
the claim to any excess being founded on the execution of an 
acknowledgment of a date subsequent to the enactment above 
^oted» and that it was incumbent on the plaintiffs, if their own 
^are of nankar could not be realised from the mortgagees, or 
frpm Chiragb Ali, to bring their action against him who detained 
it. It was ordered, therefore, that the plaintiffs, from the be|pn« 
ning of the year 1228 F. S., should obtmn possession of one moiety 
of the talook in dispute, and that the plaintiffs should pay to the 
mortgagees the sum of 705 rupees on account of such half share 
which appeared from the accounts to be then due to them. 

The defendants, on this decision, appealed to the Court of 
Sudder Dewanny Adawlut, and the case came on to a hearing 
before the 'third and Ofliiuting Judges (S. T. Goad and W. Dorin). 

It appeared on investigation that the fiiet mortgage of the talook 
in question was in the manner of a Druhthd Bundkuka on a 
loan of 5,501 rupees, and that it was dated in the year 1209 F. 
as was adnutted by the respotidenit : also, that the moitgage 
deed contained stipulation^ respecting interest, Itc. which are 
repugnant to the regulations at pre^ient in force, and that similar 
objections eaUted to the^tcknowledgmenU subsequently executed ; 
but with respect la the former deed, dated in 1209 and thi^ 
subsequent mortgage deed conferring a tenure of BhogiBundh^ 
the objection alluded to cou)d not apply, the moftgagedeeds having 
been executed previously to the date pu which regnlattan 15, 

1793, wae extended to Benares, and Uiey were therefore certainly ' 
valid : because the stipulations contained in them relarive bodi th 
principal and interest, payable by the mortgagors, were not opposed 
to any law then in existence, and becaued it was conditioned id 
that deed Uiat the profits of the land mortgaged should* be enjoyed 
by ^ mortgagees in lieu of interest up to the yeas 12i$ ‘F.SL 
Pader these circumstances there did not appear lo be any ligel 
objectipfis to those mortgages, but so mueb could iui heealaW ' 
the acknowledgment subsequently execuiedj; any iUegality jod^tha ' 
ItipulaliiBMi rontainad in which would undoathtedlp affect the traaiM^ 
fM:stign, the acknowledgment having been eaeculdd eiibsequesAljr 
to die yesic 1214 F. the time ineiiriofied in .the fith section of 
ragubdflie 17, Ifioa. It became necessary to ehqittie ihereford 
wlmm the moitgege was actualle jadeeined agveerikd^.to thr 
saidjiegolatioiiot motl 1£ thayaarty pvefiu were IMI titei thsr 
intamdatdmreteof 12jMrc«utjwmii|mon thejdehb|he,marl^ 1 
not he ledseamd without fvfmrnd pf hU ' 

priumiml and JmtiMik: if,:oiiihi oAfu ftaiid».lha jMBrlp re^eipia ^ 

VOL. lix. V 
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1822. 


July 24th. 

In a clai,*)! 
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after the 
period 
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by the re- 
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is not re • 
qiiisite to 
declare that 
the adverse 
possession 
WH#IC- 

qij] red hy 
fraud nr 
violtMice,if 
that ran be 
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from the 
plaint; and 
a plea of 
inliaiiity set 
up by the 
plaintiff, 
not having 
been inves- 
tigated, a 
review of 

Jiidtfiiient^ 
was allow- 
ed by the 
Siidder De- 
wanny 
Adawliit, 
and tiu* case 
sent back 
foi II new 
trial. 


exceeded the interest, then the yearly surplus sliould go towards 
the payment of the principal. The Court were,liowever, of opiirion 
that, setting aside altogether the merits of the case, no judgment 
ought, in regiilaritv, ti>^ave been passed upon the claim, inasmuch 
as it should have been brought for the whole, and not for the 
moiety of the mortgaged talook, the mortgage of both shares 
having been effected in one and the same transaction. The decree of 
the Provincial Cuuit was therefore reversed, the respondents 
being i^onsuited. on account of the irregular nature of their claim, 
and they were declared at liberty to bring an action for the 
Redemption of the whole talook, e\en if one of the mortgagors 
should refrain from joining in the suit; as they might, on obtaining 
judgment, take possession of the whole, leaving the other mortgagor, 
who was not a party to the suit, to obtain his share on preferring 
the requisite application, and on paying his full proportion of all 
the expellees. Costs in both suits were made payable by the 
respondents. 


TUBEEB SHAH, Appellant, 
versus 

BUDDER OODEEN, Respondent. 

THIS action was originally instituted on the 4th of January 
181 1, by the appellant, against the respondent, in the Zillah Court 
of the twenty-tour pergunnahs, to recover seventeen beegahs of 
assessed land in mouza Peepra, pergunnah Moondagacha, one 
year’s rent of vhich was 22 rupees; also to recover the sum of 

10 rupees: on account of the produce for 18 years, which had 
been unduly appropriated. 

1he plaint set fcith. that of the lands in question, fifteen bee- 
gahs were held and cultivated by the plaintiff s grandfather on a 
^wgnlbooree tenure, and two were held by^and in the name of the 
plc^iiitiff oiiginallyh that in the Bengal year 1199, the plaintiff 
was seized with illness which terminated in insanity, and he then 
appointed four individuals by name Sheikh Maunoollah, Sheikh 
Byjoo, >heikh Qasiin and Sheikh Hashim as his agents, with in- 
junctions to pay the rents punctually, and to support the family of 
the plaintiff with the profits ; that the defendant, who had been no- 
minated surety by the individuals above named, seeing the estate of 
the plaintiff's mind, hid contrived to seize ihe lands and to appro- 
priate the profits; and that no sooner had the plaintiff recovered a 
little from Iiis malady, than the defendant openly ejei ted him and 
his agents. The defendant replied by denying every particular 
of the piaint. He stated that the plaintiff' was never insane, that 
he had ne^er appi inted the four individuals specified as his agents, 
and that he himself had never become surety; that the truth Of 
the matter was, that the lands in question were held by the plain- 
tiff's father, who, not being able to pay the rents, sold his 
tenure in the Bengal year 1199 B. S,, to the defendant, for the 
sum of 24 rupees, and tl^t the plaintiff’s grandfaAer and uncle 
were also parties to the sale: that he had regularly discharged the 
rents, and that he had receipts and other voo^erS to prove hta 
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uninterrupted possession, though the deed of sale under whichAe 1822. 
acquired the tenure had been destroyed by fire ; that there were 
living witnesses to prove its having been duly executed: and last- 
ly, that his title ana possession had existed 88r a period of upwards 
of eighteen years. On the 2d of March 1812, the Zillah Oodcen*. 

with advertence to the circumstances of the case, and especially 
to tha length of time which had elapsed before the claim was 
preferred, recorded his opinion that the suit was frivolous and 
vexatious,- and dismissed it accordingly: sentencing the plwntiff at 
the same, time to three moiitheim prison men t as tenierpuslyfttiganU 
On appeal to the Provincial Court, this judgment was affirmed, .on 
the 29thx)f November 1815, by the Fourth Judge, who recorded 
his opinion that no sufficient cause had been shown by, the appel- 
lant for the delay in preferring his claim. A special appeal from 
the above decision was admitted by the Court ot Sudder Dewanny 
Adawlut, but on an investigation of the case it was dismissed on 
the 6th of June 1818, by the Fourth and Officiating^ludges (W. 

E. Rees and G. Oswald), they being of opinion that in the case of a 
claim being preferred after the period prescribed by the regulations, 
it was necessary under the second and third, sections of regulation 
2, 1805, for the claimant to state distinctly and specifically in his 
plaint, the precise nature of the fraud or. violence by which pos- 
session of the property in dispute had been acquired by tho'adverse 
party, which in this instance, had been omitted, A review of 
judgment was subsequently prayed for by the appellant, on the 
grounds that as the respoi.dent was merely a surety, and had no 
right or title to the lands claimed, it was self-evident that his 
possession had been dishonestly and unjustly acquired, and 
consequently that a specific allegation this effect was mer^ 
surplusage; that the plea of purchase set -up byt-tlie respondent was 
absurd, as a tenure of the nature of that ilnder which the lands ■ 
claimed were held was not a fit subject of sale by the tsnant,'and 
that there , was nothing in the pruvisions of sections .2'' and 3, 
regulation 2, 1805^ tr web .could be consirtmd. to- preclude, an - 
investigation into the question of right,. .These pieasNbeii^ deemed 
sufficient by the Second^ Judge{0* Smith) he recorded his opinion 
on the 15th of December ISSU, that the judgment should be re- 
viewed. He observed that the pica of insanity set up by the claimaat ■ 
to account for the delay that had intervened' had not been iovestk- 
gated in either of the Courts below, and that the only way to wni^y 
this error was to grant the relief prayed for by . the appellant Being 
joined in this opinion by the Third Judge (S. P. Goad) toe cause 
came to a hearing before them both on the 24tb pf July .182B, 
when they recorded their decision to the following effect:. Although 
the claimant did not distinctly and spt^cally slate in his pl^| 
that die possession of the adverse paity was acquire by frend or 
viqleace, yet that this was his ineaniag may aWaily be gathered^ 
jropa the whole tenor of his declaration. Setting aside Uie pro- 
fisions of regulation 2, 1305, it ie presided in the 14th. sfcdon of 
xegulatioti 3, 1793, that civil causes, shall oo| be bear^jf pa cam 
of action may have aiisen above^ twelve years prevtouily , to ^ 
instilutifiD of the salt; but it is .at the same time provided^ that ms . 
lule ibaU We effect :enly, in the atoenca of. aay sttH^nt caiile. 
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1622 as minority or insanity to justify the delay, and that if so^eh 

cause shall be found to have existed, the claim may be tried on its 

Tiibeeb me>its, notwithstanding the lapse of time; that rn the present 
Sbnb, V. instAiwe no enquiry Whatever had been made into the truth or 
otherwise of the allegation of the plaintiff as to his insanity, and 
con^eqnently that it still remained to be ascertained whether or not 
the suit was of such a nature as required investigation on the 
merits. For these reasons it was decreed that this suit should be 
returned to the Judge of the 2^ Pe guniiahs. through the Calcutta 
Court df Appeal, with diiections to investigate the plea of insanity 
set up by the apj ellant, and in the event of its being established, 
to enter fully into the case, and to pass h decision on its rtieiits. 
The costs in all three Courts were made payable by the parties. 


1822. 


Aug. I2th. 


RAJAH DEEDAR HOOSEIN, Appellaiit, 
versus 

RANEE ZOOHOORfJNNIRA, Respondent. 


In a suit in RAJAH Fukhr Oodeen Hoosein, who died in the vear 1200 B. S., 
whirii both was father of Deedar Hoosein and of Akbur Hoosein, the deceased 
parncsare husband of Zoohoorunnisa. At his death both his sons were in 
Cour^wm minoiity, and the estate was managed for their joint intere^tb 

decide Couit of Waids, their giiardiansihip bding Entrusted to 

agreeably certain female relations who received aliowatlces frdm the pro* 
to the doc- ceeds of the estate. No formal Mivision appears to have taketi 
th"t*«ect- attained the age of majoiity. In the year 1221 

and, ac-’ B. S., Akbur Hoosein died ; but a short time befbre his death he 
cording to was alleged to have 'exe<'Uted a deed of gift, and subsequently k 
the law of pf jq his Wife Zoohooriiunisa, conveying to her, in lieu 

prevaiUDg*^ of dower, the moiety of pergunnah iSoorjapoor and other pergun- 
among nahs situated in the district, which had devolved jdicitly oti him 
them, a and his brother. The documents abovementioned having been duly 
hroiheria attested by a Cazee, and the usual number of witnesses, they were 
diidedVy*" rccoided in the registry book by the Register of the district, and 
aditugbtei. lltf^ name of Zoohoorunnisa was entered by the Collector as joint 
proprietor of the estate, in vittue thereof; and 'in spite of the 
reinonatrances of lleedar Hoosein, who, having no other resource, 
brought an action in the Provincial Court of Moorshedabad, on the 
31st oT January 1815, to recove** the moiety so transferred, stating 
the triennial jumma at 846,201 rupees. 

The chief objections urged against the transfer were that the 
appellants brother was of unsound mind, occasioned by a long cori* 
tinned course of illness, at the time the documents wh>ch had heeh 
brought forward as conveying the right to his widow'were executed'; 
and, that, admitting no such objection to have existed,' the ddceassR 
was not competent to make such disposition of his 'property, the 
immemonal usage of the family having been, that the eiirvivirig 
male heir should succeed to * the entire estate, to the exchfsion'of 
females and other branches oPthe family; to which effect thre' late 
Fukhr OcfidSsn Hoosein had left a Will, and Afae late Akb«r Hod- 
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Mn had signed an agrelditfent. Other minor pleas 1it%re addtfced. i#2A 
None of iimm were ni* material importanx^e to the case but those ■■ * '*^*'*‘*. 'r ' 
cited, and the answer was principally confined to a. denial cf those Hajah Dee- 
allegations. It was contended, moreover; that the Osage fht up tSLv 
hy the plaintiff Was illegal, by the provislias of regulation 1 U 17^3. 

The Senior Judge of the Moorshedabad Court bf Appeal dismiss Zoolioo- 
ied the claifn, and awarded one half of the estate to the defendant, riviaha. • 
He did not d«iiibt theeralidity and authenticity Of the docaiHents 
under which Zuohooruunisa maintained her claim, as it appealed 
that Deedar Hoosein. among all* the remonstrances ur^ed 'by him 
to the Register and tlie Collector, had never hinted a doubt as to 
the sanity of his deceased brother; and as it appeared, from* the 
opinion of the law officer, that even admitting the deceased Akbwr 
Hoosein to have signed an agreement to the effect that the 
surviving male heir should succeed to the entire estate, such 
agreement cnuld be considered only in the light of a will, which a 
testator is at liberty to retract, and to make any other disposition 
of his property. 

An appeal having been preferred from the above judgment to 
the Court of Sudder Dewanny Adawlut, the Fourth Judge (S. T. 

Goad) differed in opinion from the Court below. He conceived 
that there was no satisfactory proof of the due execution of the 
dociimeiTts under which Zoohoorunnisa claimed, as the original 
deed ot‘ dower on which they purported to have been founded 
not forthrouiiiig, and the allegation of the respondent, that it had 
been taken viotenilv from her by the appellant not being entitled 
to credit, never having been advanced in any former etage of the 
proceedings. He, howevei^ concurred in tanking that the plea 
of usage set up by the appellant w|is not eufiicientiy proved to 
warrant his succession to the entire estate, and he. gave his opinion 
that the moiety left by the deceased Akbiir Hoosein should be 
parcelled out among all his heirs agreedbly to the Moohumm'udun 
law of inheritance It became necessary, on account of the above 
difference of opiflion, that the appeal, sheuld be brought before 
another Judge. The Officiating Judge (Courtney Smith), before 
whom the appeal wae next brought, concurred in ^the opinioin 
expressed bv the Fourth Judge, that the documents under which 
the respondent claimed were not muthentio. 'He 'differed with 
him, however, as to the usage set up by the appellant. This 
tisage he held to have existed fdr centuries, and he cited two 
instances, which %vere proved to have occurred ip this faiiiily, of * 
the zemindaree devolving on the son*in-law of jlhb deceased 
^proprietor, to the exclusion of all other claimante ; be f the' deceafsed 
proprietor) having died without ‘male iesue. Tt further appeared • 
that the respondent's late husband ^hed himUelf Admitted in b 
former suit the imnn'emorial ^axisteuee this ma^,^>^iisa|n 4be 
infringement of which, the Ofiictatiiig> Judge '^Obserm, wobra^ Save 
/effectually prevented those ezteirsite pbftemintis from»dee«iendiiig 
‘Entire through so many^generallofis. On this grcntnd^M^oonii- 
deruduhe appellatit edtiiled to^die^hole of tbeteecade/afithout 
^lefeibnce to the alleged will of '^hts fifther and' agreembnt* of his 
fhiotlier,Hhe proof Or^^disproof^f vfhicb he was'df oplnkm '^cbnid not 
*afibettlimlBierifts>oftto Hwooneiuded hyMM^i^dmutdgiaia- 
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IS2?. tio» II, 1793, was irrelevant, as the death of Fukhr Ood^ed 

Hooseio occurred in the conimenceinent of that year, and as- the 

fiNjnh 0«e- regulation quoted was intended to bar the succession by pnnio<> 
geciiture, but not to declare illegal an usage which prevented the 
Ranee* succession of females, and the alienation of lands tu satisfy claims 
Zooboo- of dower, against which the appellant contended, 
rumiisa.^ The Chief Judge (Sir Jame^ Edward Colebrooke), to whom the 
case was ultimately submitted, after animadverting on the prei i- 
pitancy evinced by the Register and Collector of the district, in 
having gitren effect to a disposition alleged to have been made by 
the late Akbur Hoosein, without personally summoning that indh- 
vidhal with a view to the ascertainment of the truth, (as was 
obviously their duty in a case involving property so considerable, 
to the transfer of which objections were urged by a third party,) 
recorded his opinion that the plea of usage urged i)y the appellant 
was d:Jy established, and that the documents under which the 
respondent claimed w^ere not authentic. He accordingly concur- 
red with the Officiating Judge in reversing the decree of the 
Moorshedabad Provincial Court, and in awarding sole possession 
of the estate of Soorjapoor, &c. to the appellant, subject to the 
condition of his providing due maintejiance for the respondent, 
who was directed to pay all the costs of suit, and to refund all the 
mesne profits realized during the period of her possession. I'he 
Respondent, however, was still dissatisfied with the decisiorh; and 
sometime after petitioned the Court to review their judgment, setting 
forth the following grounds: According to the genealogical table 
produced by Deedar Hoosein, on which he founds his claim of exclu- 
sive right, it would appear that the estaSe has immemorially devolved 
entire on the elder branch of the family ; whereas it is clear and 
admitted that he is a younger brother, and conseipiently on the 
death of his elder brother, Akbur Hoosein, the estate should^ accor- 
ding to his own showing, have devolved on the heirs of the latter 
individual. This genealogical table has not l>een proved to be 
genuine, but admitting «ts authenticity, it contairf^ nothing to justify 
the exclusion of widows from their right of dower. As a moiety of 
the estate descended to Akbur Hoosein by the law of inheritance, 
he was clearly entitled to appropriate it to the payment of his just 
debts. .. For these and other reasons, after hearing the objections 
urged by the vakeels of Deedar Hoosein, the petition for a review 
was admitted, and the Chief Judge (W. Leyoester) recorded his 
opinion on the^lstof January 1822, to the following effect: The 
custom of^the family pleaded by Deedar Hoosein has not been 
satisfactorily established, and even if established, it would be 
contrary to law, and prohibited by regulation 11, 1793. It has 
been objected, on the part of Deedar Hoosein, that in no less than 
eleven cases decided by this Court, the operation of the enactment 
in Y^uestion has been suspended ; but on investiguion it will appear 
that there existed reasons in those cases which do not applv in the 
present instance. In one case, the decision was passed before the 
enactment above cited. In another case the parties were Hindoos, 
and the decision was passed agreeably to the shasterg and to the 
will of their ancestors. In aiiother case the dispute was between 
the heir of a deceased Hindoo and a person who claimed the iuha* 
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litance by adoption, without reference to any family custom. In 1322. 
another case the defendant had got possession of the iitigated 
property lon^ before the enactment of regulation Hi 1793, which RsjAhDce* 
has a prospective but not a retrospectivp effect. In another case 
the en 4te in dispute was situated in the mountainous parts of 
JViidnapoor, to which regulation 11,1 793, has by regulation 10, l&OO, Zookoo^ 
been expressly declared inapplicable. The other six cases relMe runnisa* 
to questions of dower, and are rather in favour of the widow who * * 

now claims than against her. Admitting, however, for the sake of 
agreement, th^t the cu>tom alleged by Deedar Hoosein di() actually 
exist previously to the death of Fukhr Oodeen Hoosein, it clearly 
ceased to exist subsequently to that event; for it is admitted that 
his two sons shared the profits. As fur the argument that the 
integrity of the property will be violated by its being permitted 
to descend according to the law of inheritance, it is obvious 
that this consequence must equally ensue by allowing more 
than one heir to participate in the profits; and eupposing 
Akbiir Hoosein and Deedar Hoosein each to have had a number of 
sons, they would all doubtless have had a right to share in the 
profits, after the manner which their respective fathers had adopted 
before them. Deedar Hoosein himself quietly enjoyed one moiety 
of the estate, which is a clear proof of the non-existence of any such 
custom as that which he pleads. The will alleged to have been 
executed by Fukhr Oodeen is evidently not genuine, and admitting 
it to be so, it should not be permitted to operate to The detriment 
cff the fiber lawful heirs; and admitting the authenticity of the 
alleged agreement to the effect that the surviving male heir should 
succeed to the entire esta^, still no effect can be given to such 
agreement, it being repugnant to the provisions of the regulation 
above quoted. There^is no necessity*, however, for ascertaining 
the authenticity or o^hervise of these documents, as they were 
sufficiently disproved when the cause was on a former occasion 
brought to a hearing before the Court of Sudder Dewanuy Adawkit. 

'Ihe Chief Judge concluded by recording^ his opinion that the 
former decree of this Court, dated the 4th of August 1821, 
should be overruled, and that the moiety of the estate left by Akbur 
Hoosein should be distributed among his heirs, after ascertaining 
the number and degrees of whom, he proposed to send the case to 
t^e law officers of the Court for an exposition of the-law of inherit- 
ance applicable to it. 1'he cause having next come before the 
Third Judge (S. T. Goad), he concurred in every particular in the 
judgment recorded by the Chief Judge, such having been his view 
of the case when it was formerly decided by this Court; but hia 
opinion was then overruled by the voices of two other Judges. 

Under these circumstances, it was deemed requisite to submit the 
case to the Offiotating Judge (W. Dorin), who had Joined in 
admitting the desired review. On the 7tb of May, the OfficiatjiPg 
Judges, after recapitulating the whole of the proceedings and evi- 
dence in the case, and expressing his concurrence generally in The 
opinion expressed by the Chief Judge, observed that, according 
Co the Moc^uminudan law, there was another weighty objecUon to 
the validity of the will alleged to have been executed by Fukhr 
Oodeen, which objection was, that according to the law in qfifk* 
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1822. tioiif no testamentary disposition would avail for more than a tkied 
— ■ of |h*e testator’s property. He was of opinion that one, moiety 6t 
Rieab Dee- the seiniodaree or Sooijipoor should be assumed to hava been 
dnr Hoo- estate of Akbur Hoosein, the deceased hiisbaiid of Zool^oorunnisay 
KHnee* although Lieedar Hoosein had laid claim to tl^e entire) 

Zoohoor property! he iieveitheie>s would have been held entitled to sucl^ 

ruDiusa* portion as he might be declared entitled to by the law pf ur^ejit* 

« - ance. He proceeded to state, however, that as it wa.5 

by both parties that the family of the litigants were Sheea jf^ci^*, 
Ties, and tjiat agreeably t«> the tenets of that sect, a broth^^^Wnot 
entitled to any portion of the property of a person decei^^j/Vhp 
leaviis a daughter, Deedar Hoosein should nut be adtwij^ tp 
participate at all in the moiety left by Akbur Hoosein, it appearing 
tba tthat individual had left two daughters. '1 his doctrine was 
established by the exposition of the law delivered in the case of 
Wujihonnha Khanum and others, versus IHirza Husun Ali (b). 
The papers in the case having been resubmitted to the Chief anc^ 
Third Judges, with reference to the modification of their opinion 
as suggested by the Officiating Judge, it was urged on behalf of 
Deedar Hoosein, that the legal doctnne held by the 
sectaries was never resorted to in practice ; and that all questions 
of civil controversy involving a' reference to the law of inheritance, 
were invariably decided agreeably to the tenets of the Sqonees* 
These objections were, however, overruled, on the authority of the 
precedent cited by the Officiating Judge, and on the ground of t^ie 
admission by Deedar Hoosein that he was not entitled to any 
share according to the law of inheritance as current among the 
•Sheeas. The Chief and Third Judges, on the 12th of August 1822, 
passed a final decree, concurring with the Officiating Judge, and 
rejecting the claim of Deedar Hoosein to any participation in the 
moiety of the estate left by his brother Akbur Hoosein, observing 
that their judgment would have been to thal .effect in the- first 
instance, bad the fact of the parties beiog of the bi^eea persuasion 
been sufficiently adverted to. ^ 

W page 266, vp|.I. 
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MUSSUMMAUT RAM SONA, (Mother and Guardian of Ram 1822. 
Koomar Motee Loll, Son of Sumbhoo Chubtdeb Motee • 

*Loll), Appellant,^ Aug. 27th* 

versus 

Mr. GEORGE CHESTER, (Commercial Resident at Maldah), 

Respondent. 

THIS was an action brought by the Commercial Resident ofTheDe^sa 
Maldah, in the Moorshedabad Provincial Court, on the^22d ordinate" 
January 1818, against Rughoonath Chowdree, Obhy churn BhuN 
tacharuj and Ram Kishwur Chowdree, and- their respective sureties^ cial factory 
to recover the sum of 10,000 rupees alleged in the plaint to have held res* 
been embezzled by them in the following manner; The defendant, 
Rughoonath, who was Dewan to the Maldah commercial establish- anmof 
ment, in the month of September 1816, debited the subordinate 10,000 ru- , 
factory at Nattore, in the Maldah cash account, for a remittance P*®?»?***®*\ 
of 20,000 rupees, out of which, as appeared on subsequent i“ves- 
tigation, only 10,000 rupees were actually sent to Nattore, the books as 
balance being embezzled by the Dewan with the connivance received 
of the defendants, Obhychurn and Ram Kishwur, who were from the 
Oomashtah and Treasurer of the Nattore factory, and who gave ^ctory al- 
him credit in their accounts for the whole sum. In proof of which though* 
the GomashtahLS deposition when the Dewan was brought before such sum 
the Magistrate went to shew that he and the Treasurer, on the w never 
strength of a written request from Rughoobath, credited him for ^ent 
the whole sum, although they bad only received one half. It was against a 
stated in conclusion, that the pewaii had owned that he only sent person al- 
the sum of 10,000 rupees ; and that this suit, was instituted by 
order of the Bbard of Trade,* on histfailing to make up the 
deficiency due to Government. ne investi-* 

The defendant, Rughoonath Chowdree, after denying that he miIod bar- 
had embezzled, t^^ money, br^ written as- stated to the 'Nattore beea 
Gomashtah^ pleaded, that he had filled the situation of Oewanto the ^ (be 
Maldah Residency with unimpeached credit fo/the period of eleven court be- 
years ; that the plaintiff, on being appointed Acting Resident in low on bis 
the year 1811, employed him (the defendant) as usual to superin- end 
tend the business, until he was confirmed in the situation, when ^dmittine^^ 
he entrusted to his private servant (Ram Mohun Sheikdar)*the of satisfac- 
duties of the Factory, and the power of removing the officers of tory proof* 
the Residency and of the outstations; and also employed that 
person at his own discretion in superintending the business ; that 
the Resident's charge against him could be entitled to no weight, 
as the whole of the money was under charge Of the Treasurer, arid ' 
at the command of his private serVant Ram Mohuh, the Treasurer 
keeping one key of the treasure chest, and the plaintiff the othe^ ; 
while whatever money came in was deposited there sometimes by^ 
the plaintiff in person, and sometimes by the said Rani^ M6hiin, 
and whatever payments became requisite, were by the" plkihtifi^s 
diiectibns^ after the bill had received his signature, taken from ihili' ' 
treasury and delivered to the Jemadar by Ram Mohun and the / 

Treasurer, after which the Bidhurfirs fought tlie same tp'Credft in ' 
thei cash account, under the plaiotiff^s orders; so thaf he'(the 
defendant) had 110 inffaeobe or concern at aR iu the' pecunfary ^ 

VOL. Ill* s 
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J 822 . transactions of the Residency; that the plaintiff had already by 

complaint to the Magistrate procured his (the defendant's) com- 

Mussiim- mitmeiit on the same charge ; the sum then stated to have been 
Sonn being 13,000 rupees, but that the Fourth Judge, who 

MriGcorire session, was not satisfied with the evidence nor with 

Cliester. ^ written confession, which appeared to that Gentleman to have 
been extorted by undue means, and that the Judges of the Nizamut 
Adawlut, on reference to them, pursuant to ihefutwa of their law 
oiHcers, had declared the above document unworthy of credit, and 
had ordbred his (the defendant’s) release ; and that the present 
suit was consequently inadmissible under the 16th section of 
regulation 3, 1793. The defendant in continuation, argued oii the 
extreme improbability that the Nattore Gomashtah should have 
brought the money to account on the strength of a letter from him, 
when he was totally without influence at the Residency, and, in- 
deed, labouring under his master’s displeasure. Finally, he stated 
that the facts of the case were, that when the Company gave up 
the saltpetre monopoly, Mr. Chester took that business, with its 
outstanding balances upon Ids own hands ; and that Ram Mohua 
Sheikdar, by his orders, in September 1816, made the Mohurrirs 
place the sum of 22, 1 00 rupees (which was the amount due to 
Government for those balances) to credit on the books in one item, 
under the denomination of silk advances to the Nattore, Nauthpore, 
and Jeilalpore Fadories, and prepared the monthly accounts 
accordingly, which the plaintiff signed and sent in to the Board; 
so that he was justly responsible for that sum, and had indeed 
paid part of it off by instalments. He finally submitted, that in the 
case of the Nattore Factory being ^debited in the books of the 
Commercial Residency for,20,000 rupees, when that sum had once 
been placed to account in the Nattore books, the Gomashtah of 
that faotorv was alone responsible, and ought either to account for 
its expenditure, or refund ; and not the servants of the superior 
factory. 

3 he defendant, Obhychurn Bhuttacharuj, set foKh in his answer, 
that the plaintidf and his Dewan, in September 1816, sent to him 
at Nattore the sum of 10,000 rupees under a guard of Sepoys; 
that the cashkeeper there. Ram Kishwur Chowdree, took charge 
of this money, and put it down in the monthly accounts, which he 
sent ill after they had been signed by him, by the present defen- 
dant, and by the Mohurrir Ham Rai ; that these accounts were 
however returned, accompanied by two letters in the Dewan's own 
handwriting, one to the cashkeeper, and one to himself, purporting 
that 10.000 rupees had been debited to their factory in September, 
more than had been actually sent, and directing them to place 
that sum to credit as usual, and make up the monthly accounts 
in correspondence thereto, and that they sent in the accounts 
Anended according to these directions ; that afterwards, when he 
(the defendant) found that the Dewan neither sent the money in 
question, nor gave any answer^tohis repeated applications by letter 
on the subject, he informed Mr. Chester of the circumstance, and 
the Dewan upon being questioned by that Gentleman, entered into 
a verbal and written acknowledgment of his having embezzled it 
himself. This defendant further argued that, as it was clear, both 
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from the plaintiff’s statement^ and from the first defendaitt*8 1822. 
answer that the sum now sued for had never been received by him, ■■■■ 
at Nattore ; indeed that no such remittance had ever taken place Miwsain- 
except on paper in the Commercial Resident’s accounts, the present ^«t Rani- 
action must consequently fail as far as he was concerned. Kishen 
Serma Mujmooadar, whom the plaintiff had placed among the Chester, 
defendants, as being one of the De wan’s sureties, gave in an answer, 
denying that such was the fact, or that he had any connection with 
the present cause. 

One Sumboo Chunder Motee Loll, residing at Jyenug^iir, per- 
gunnah Bureidhauttee, was also sued by the Commercial Resident 
as a surety of the Nattore Gomashtak^ and on proclamation beihg 
made by the Acting Judge of the 24 pergunnahs, a person of that 
name transmitted through the Judge a petition to the Provincial 
Court, stating that there were two other peoplaof the same name as 
himself in moiisa Jyenuggur; one of them, son of Kewul Ram 
Motee Loll; the other, son of Ram Dutt Motee Loll ; adding that 
he had never been concerned in any transactions at Maldah, or 
given security for any one ; and that he was ignorant whether either 
of the other two persons of the same name had done so or not. 

The other defendants did not appear. 

This cause came to a hearing on the 1 4th of February I fi20, before 
the First Judge of the Provincial Court; who, after premising that 
the plea set up by Obhychurn BhuttacWuj in excuse for giving 
the Maldah^Residency credit in his accounts for 20,000 rupees, * 
when he had actually received only half that sum ; namely, that he 
did so on the strength of a written request from the Dewan, was 
illegal, and altogether inadiftissible in a court of justice ; and 
noticing that the acknowledgment entered into by Rughoonath 
Chowdree was upon unstampt paper, and had been extorted by the 
plaintifi from him through coercion, as established by the sentences 
of the Court of Circuit and Nizamut Adawlut, and that it further 
by no means appeared that he (the Dewan) had actually embezzled 
the money, passed hn order releasing the latter fromf.all respon- 
sibility, and making the whole of the plaintifTs claim payable 
by Obhychurn. and- his sureties; as well as all costs, with the^ 
exception of those, of Rugboonatb ChpwdreSy. for. which the 
plaintiff was-made UaUe.. • 

Sumbhoo Chunder Motee Loll appealed to ihie Courtf and dying 
soon after, his widow prosecuted the appeal. The cause was taken 
up on the 19th of March 1822,by the» Second Judge of the Sudder 
Dewanny Adawlut. (C. Smith), who, (after having pefused Uie 
papers of the case, and examined an original document filed by the 
Government Pleader on behalf of the respondent, purporting to 
be a security bond entered into by Sumbhoo Chunder Motee Loll, 
in conjunction with another defendant, Rajib Lochun, which docu* 
ment.had been attested by Mr. Wynch, one of the assistants Ih 
this office, on the 8th . of Septem^r 1814, at the application, of 
two persons representing themselves to be Sumbhoo Chandor and 
Rajib Lochun) found occasion to remark upon the indefinite nature 
of the final order passed by the Provincial Court affaiest Obhy- 
Ohusn. and his sureties, without hafing investigated which ^was 
tba identical Sumbhoo Chunder'mentioned in the seeurity bond;^ 
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1822- which point was only to be ascertained by examining the two 
witnesses whose names were subscribed to that document. It further 
Mnssiim- appearing from a decree of the Rajeshaye Zillah Court, dated the 
inaiit Rdin 31 ,,^ of January 1820, .which had been filed by the appellant’s 
Wr/^George Uhur Kybert, one of the above witnesses, 

Cbester. ' bad died previously to a subpoena having been issued for their 
attendance in that case ; and that the other witness, Gora Chand, 
was not then forthcoming, an order was passed directing the 
Provincial Court to examine the witness Gora Chand on oath, and 
the defendants, Obhychurn and Rajib Lochun, without oath, 
respecting the point at issue, and calling upon the Judge of the 
24 pergnnnahs, (in whose jurisdiction the appellant’s residence was 
situated) i i institute an enquiry into the truth of the facts asserted 
by Sumbhoo Chunder in his petition to the Provincial Court. The 
result of this investigation having failed to throw any further light 
on the subject, the Second Judge recorded his opinion that all 
fuither enquiry would prove unavailing, and that as the Maldah 
Commercial Resident had not attempted to pro\e that Sumbhoo 
Chunder, son of Bancha Ram, who had preferred the present 
appeal, was the identical man who had entered into security for the 
defendant, Obhychurn, the appellant was entitled to a decree 
exonerating her from all responsibility on that score, and that 
the decree of the Provincial Court, as far as she was concerned| 
should be re> ersed. 

• The late 1 bird Judge (S. T. Goad) and the Officiating Judge 
(W. Doiin) concuning in the above opinion, a decree was passed 
to that effect. Costs of suit were made payable by the respondent. 
The other defendants not having joined in the appeal, the decree 
of the Court below, as far as it afi'ected them, was left untouched. 


1823 . MUNSA RAM, (Pauper), Appellant, 

. versus 

Stpt. iCth JOWAHIR PANDE and others, Respondents. 

Held that a THIS case involved a question as to whether the Courts were 
apecifil ap- legally and properly competent to admit a second or special 
ferrlrhya preferred by a pauper. 'I he claim in this instance was for 

paup riua^be sum of 3,410 rupees, principal and interest, of a balance of 
■uit insti- partnership accounts in trade. Judgment was given against the 
tilted sub- plaintifi in the Zillah Court of Cawnpore on the 9th of September 
1 ®I 8 , and this judgment was affirmed by the Bareilly Provincial 
ofFehniary Court on the 20th of January 1820; and the question was, whether 
I 81 .S, could an appeal by the original plaintiff from the latter decision should 

te^laio^'! (a) Section 5, Regulation 2 , 1825, however, is in the following terms: 
Seenoce^'a) ** Reg'>*atioa 2s, 18L4, relative to paupers, not containing any specific provision 
^ ' K\s|>ectiug pauper appellants or respondents in second or special appeals, it is 
hereby declared, that the provisions in that regulation respecting appeals in 
forma pauperis, from decisions passed in original suits, shall, a/ier thepromnh 
gation of the present regulation, be considered applicable to any second or 
special appeals wliicli may be preferred in form& pauperis t and which may 
hereafter be deemed adinissible under the rules specified in the preceding 
section." This rule, though it aKcrs the law, luroishet a proof of the accuracy 
of the construction given in the above report. 
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or should not be admitted. The appeal had been admitted 19f2. 

the Second and Third Judges (C. Smith and S. T. Goad) but after 
the pleadings had been perused, a doubt arose in the mind of the Munsa 
Officiating Judge (W. Dorin) as to the iegality of the admission 
of this appeal. 'I'he investigation of the case having been post- 
poned, to allow of sufficient time for deliberating on this point, the others. 
Officiating Judge recorded his opinion to the following purport : 

The question is, should this appeal have been admitted, according 
to the spirit and intent of section 17, regulation 28, 1814^. 1 am 
of opinion that no second or special appeal preferred by a pauper 
can be admitted by this Court in cases instituted subsequently to 
the I St of February 1815. 1 think therefore that the case should 

be struck off the file on the ground of our incompetency to enter- 
tain it. My opinion is formed from the wording of the preamble 
and the several provisions of regulation 28, 1814. The preamble 
to that enactment states, that one of its objects is to reauce into 
one regulation the whole of the rules vrhich will be applicable 
to persons suing in formd pauperis. The provisions of that regu- 
lation do not recognize the right of a pauper to a single appeal 
even. On the contrary, they specify the peculiar circumstances 
under which the indulgence should be accorded to him. There is 
no ineiition whatever in the whole enactment of a second appeal. 

The preamble to it shows that it was enacted for removing the 
public inconvenience which had arisen from admitting a certain ^ 
description of persons to sue in the Courts of Civil Judicature * 
as paupers, which practice had tended to facilitate the insti- 
tution of groundless and litigious suits. The general rule of 
the regulations in force requires that the institution of all suits 
should be accompanied by the payment ^of the prescribed fees and 
other law expences. The pauper regulations contain some excep- 
tions in favour of paupers; but they cannot claim any privileges 
besides those which are expressly accorded to them, and as the 
pauper regulation contains no exception in their favour in the 
case of a second oi* special appeal, they are^ as to this, precisely 
in the same predicament as other litigants, and such appeals on 
their part can be admitted only on payment of the prescribed 
^ law expences. By the 17th section of regulation 28, 1814, it is 
enacted, that with respect to all suits instituted on appeal^ pre^ 
ferred by paupers previously to the Istof February 1815, the rules 
in force previously to that period shall be considered applicable. 

And according to the regulations then in force, the rule was gene- 
rally, that on proof of inability to pay the costs of suit, the Courts 
might admit a plaintiff or appellant to sue tn farmd pauperis ; and 
unquestionably, so long as that rule was in existence, a special 
appeal on the part of a pauper might have been admitted. Indeed 
the practice of this Court was formerly conformable to this princi- 
ple. Witness the case of Narain Singh, pauper, appellant, utrsik 
Ajoodhia Geer and others, respondents, decided by Messrs. Cole^ 
brooke and Fombelle. But upon the whole, 1 am clear that in ^e 
case of suits instituted after the let of February ISld^ nosjMcial 
appeal, preferred by a pauper, can legally be admitted, and that 
any decree passed on sucn an appeal must be. held to ba null and 
voi#. 
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f822. The appeal having^ been admitted by the Second and' Third 

Judges (C. Smith and S. T. Goad) it was ordered that the questiob 

Mansa should be referred for their consideration; and on the 14th ef 
Ram, V. September 1822, the Third Judge delivered his opinion in the 
PandeMd terms ; I think the special appeal preferred by the 

others. pauper should be entertained in this Court according to the regu- 
lations in force, because, previously to the enactment of the rule 
contained in section 24, regulation 49, 1803, there was no men- 
tion made in any regulation of a second appeal. In the section 
quotedf it is laid down, that it shall be competent to the Pro- 
vincial Court to admit a special appeal, if on the face of the decree 
of the Zillah or City Judge, or from any information before the 
Provincial Court, it shall appear to them erroneous or unjust, or if 
from the nature of the cause as stated in the decree or otherwise 
it shall appear to them of sufficient importance to merit a further 
investigation in appeal. This rule applies to all suits generally, 
and is not confined to cases of appeal preferred by paupers. The 
power which had been vested in the Provincial Courts of Appeal 
to admit a special appeal from the decrees of the Zillah and City 
Courts, in cases wherein a regular appeal did not lie to them, was 
declared to be equally vested in the Sudder Dewanny Adawlut, 
by clause 1, section 10, regulation 2, 1805. It is also provided in 
clause 2, section 10, of the regulation above cited, that with any 
petitions for a special appeal to the Court of Sudder Dewanny 
Adawlut, the appellant is to present a copy of the decree of the 
Provincial Court, together with the institution fee and security 
required in other cases of appeal. But many appeals have been 
admitted by persons suing as paupefs, without payment of the pre- 
scribed fees. Although by the provisions of regulation 26. 1814, 
many of the rules before in force have undergone material alteration, 
and new rules have been laid down for the admission of second or 
special appeals, yet there is nothing in that enactment which can 
be construed to deprive any one of the benefit of a special appeal, 
whether he be rich oi poor, if his pleas are of the nature described 
in the second section yf that regulation. In gi subsequent enact- 
ment (that of 28, 1814) the whole of the rules relative to paupers 
were amended, modified, and consolidated. The preamble to that 
regulation is as follows : ** Whereas the rules now in force for 
admitting persons of certain descriptions to sue in the Courts of 
civil judicature as paupers have tended to facilitate the institution 
of groundless and litigious suits, and have been productive of pub- 
lic inconvenience : and whereas, it has been deemed expedient to 
reduce into one regulation the whole of the provisions which will 
be applicable to persons suing in formd pauperis, the following 
rules have been enacted, to be in force from the 1st of February 
1815, throughout the whole of the provinces immediately subject 
tto the Presidency of Fort William.'* Although there is no express 
provision in the enactment in question for the admission of a spe- 
cial appeal preferred in formd pauperis, yet, at the same time, it 
contains no prohibition against admitting such special appeals, 
which formerly used to be admitted on the part of paupers, as well 
as on the part of other individuals ; nor does the preamble contain 
a single word to justify the supposition that it was intended to 
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take away from paupers the right of special appeaL It mar^fy iSSt. 
provides for the consolidation of all the rules relative to paupers, ■ — 

and does not allude to the case of a pauper being either appellant Muma 
or respondent in a special appeaL It is. notorious that 
denU have frequently in this Court been permitted to defend them- pa^e'aad 
selves in formd pauperis^ and this being permitted, an appellant others* 
should, on the same principle, have the same privilege. In the 
third and fourth sections of the regulation in question, mention 
is made of several suits original and appealed, which cannot 
be instituted in formd pauperis^ and in the twelfth sectioi^ which 
grants the permission of appeal, there is no special exception, 
such permission being granted, generally, without reference to 
regular or special appeals. In the seventeenth section, it is declared, 
that the rules of that regulation are intended to apply to regular 
suits and appeaU only, and not to summary suits or summary 
appeals of any description. The regulation makes no mention m 
a special appeal. It would appear exceedingly unjust that a man 
should be called upon to defend himself in formd pauperis^ and at 
the same time be precluded from asserting his rights in the same 
form. I am of opinion that the word appeal, which occurs in 
regulation 28, 18 14, has a general application, and includes special 
as well as regular appeals ; and that the intention of the legislature 
was merely to prevent the institution of fraudulent, litigious, and 
groundless claims by paupers; but that it was never intended to 
exclude a pauper from the benefit of and hearing by a special or * 
second appeal, when there may be sufficient ground for preaummg 
that he has suffered a wrong. It appears, indeed, to be wholly 
repugnant to the spirit and intent of the provisions of regulatioa 
!28, 1814, to reject a petition of special appeal preferred by a 
pauper without listening to the pleas he nlay have to urge hi support 
of the propriety of its admission. Under these oircumstances, 

1 am of opinion that the appeal preferred by Munsa Ram should be 
investigated on its merits. Differing, as 1 do, from the Officiating 
Judge, it is necessary that the point sboful^ be reserved for the 
determination of the Second Judge, who joined in admitting the 
petition of appeal. On the 16th of September 1822, the Second 
Judge (Mr. C. Smith) on a consideration of the arguments 
advanced by his colleagues respectively, expressed his opinion 
biiefly that the petition of appeal in this case, having been: 
preferred by the pauper on a date subsequent to the promulgation, 
of regulation 28, 1814, had been erroneously admitted; and 
concurring in the view taken of the existing law by the Officiating 
Judge, was qrdered that the appeal should be dismissed 
aecordiogly* 
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1882. SYUD SHAH BASIT ALI, Appellant, 

" versus 

Nor. I9tb. SYUD SHAH I.MAMOODEEN, Respondent. 

• • 

Held that THIS suit was instituted in formd pauperis by the respondent 
the Moo- in the Benares Couit of Appeal, on the 24th of July IS 18, against 
le^al'olb-*'* the appellant, to recover one moiety of mouza Mullaka and cer- 
jecUon of Other rent free villages in pergunna Se^'undra, the eighteen 
indefinite- fold annual produce of which was estimated at 81,699 rupees, 
ness does The claim was founded on a hibbanamah^ or deed of gift, alleged 
to a**ift^ ti> have been executed by Noor Ali, the late proprietor, who was 
under* common ancestor of the parties. The deed of gift was executed, 

which pos- according to the plaint, in the year 1215, A. H., and was attested 
session has by Hussun Reza Khan, the prime minister of Asufoodowla. The 
foru vmrds provided, that after the death of the donor, the plaiutilf and 
of twelve defendant should possess jointly and in equal shares his entire 
y^ars. property real and personal. Under the provisions of this deed, the 
plaintiff alleged, that after the death of the donor, he had lived 
with the defendant in joint possession of the property for nearly 
eighteen years, at the end of which time he had been wrongfully 
dispossessed by the defendant, and was compelled to institute this 
action for the recovery of hi^ rights. The defendant, after denying 
generally the justice of the claim, represented in his answer the 
facts of the case to be, that when Noor Ali was about to die, he 
' made over all his property to the defendant, who was his nephew^ 
and had been educated by him as his son ; but on going to Hussun 
Reza, whose advice he required on the occasion, that individual 
recommended him (as his nephew, the defendant, was a minor) 
to associate with him in the deed of gift the name of some respect- 
able person, who would look after the minor’s interests and take 
charge of his affairs; that this advice was followed, and the 
plaintiff, who was connected with the family by marriage, was 
chosen for the purpose ; that the sole object of including his name 
in the deed was to f^^ocure the benefit of his experience in the 
management of the property, and that an allowance of 25 rupees 
per mensemvreLB granted him for his expences, which allowance the 
defendant continued to pay him for a period of eighteen or nineteen 
years ; but it was discontinued at the end of that period, on the 
plaintiff’s exhibiting symptoms of an inclination to abuse his trnst. 

On the 28th of April 1820, the Senior, Judge delivered judg- 
ment to the following effect: The deed of gift alleged to have 
been exec^lted by the late proprietor Noor Ali, has been produced 
in Court ; has been fully established, and, indeed, has been acknow- 
ledged by the defendant to have been the genuine act of the indivi- 
dual whose it purports to be, and that the parties lived together in 
joint possession of the property for a period of eighteen years, has 
rwt been attempted to be denied. 'I'here is no ground whatever 
for supposing, as alleged by the defendant, that the donor had 
any other intention than that which is apparent on the face of the 
deed. Both parties were nearly related to the donor, and from a 
letter of his, which has been filed, it does not appear that he enter- 
tained for either any siiperioKty of affection. His object clearly 
was, that they should live together on terms of concord and amity# 
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tnjoying the property left by him jointly, and without any difference 1822. 
or distinction ; but as they have now. quarrelled^ the only equitable — — 
plan that remains is to make an equal division of the property, 
and assign one moiety to each individual. 'Judgment was given for 
the plaintiff accordingly. I'his decree was appealed from by the 
defendant to the Court of Sudder Dewanny AdaWlut, and the chief luoodeeti. 
objection urged by the appellant rested on a point of Moohum-^ 
tnudan law (a), which declares the invalidity of indefinite gifts, of 
which nature the deed under which the plaintiff claiu\pd was 
alleged to be. On the 19th of November 1822, this cause came 
to a hearing before the Third and Officiating Judges (S. T. Quad 
and W, Dorin) who affirmed the judgment of the Court below oa 
the following ground : There is no doubt that the deed of gift 
eiecuted by the deceased Noor Ali, in the year 1215, A. B., was 
intended to convey a joint donation, and it is also clear that under 
that deed the parties did get joint possession, which they retained 
until between two and three years before the institution of this 
claim. The legal objection of indefiniteness now raised against 
the deed under which both the donees have been in joint possessiorn 
for a period ,of upwards of twelve ye4rs cannot applyi^ for it is 
evident that their possession has been ail along with the consent of 
the party who now raises the objection. Even if the appellant had 
ori^nally any superior right, he has resigned it by his own acquies-* 
cence. Under these circumstances the appeal was dismissed with • 
costs, and mesne profits were awarded to the respondent during 
the period of his dispossession (6). 


ISHREE PERSHAD and MUSSUMMAUT PANA, Appellaatt, 


vtr$ms 

HURBUNS LALL and others, RespoDdenti. 


'Deo. lOtha 


THE respondents were plaintiffs in an aetion brought against ^ 
Rooder Ram and fshree Pershad in the City Court of Benares^ on 
the 17th of March 1814, for the recovery of 2,360 rupees principal which wes 
and interest on account of a bill of exchange. • not di^ 

It was set forth in the plaint, that the defendants had presented 
for sale to the plaintifle a bill of exchange on the house of Bhowanee 1,- 
Ram apd Jyepal Ram in Calcutta for 2,000 rupees, whicl^ being dmWeo^ 
purchased was sent to Calcutta through the house of Bhowanesr hdid 
Doss and Baboo Hurkishen Doss, but on its beintf pr^entrf to 
payment at that city was dishonoured and returned’’ on the h^nds amount In 
of the plaintiffs, who made repeated applicalitobs td'th^UfendanU, 
but without receiving any satisfactoj^ atthWOr. The piamtins 


(n) In the case of a gift made to two or more* donejSp Ae intefsil o f ysh 
donee must be defined, either at the time of niel^g the filll or ea deftviiTV 
See PrincipleM of Mooktnnmuttan Aew, page 50. TI**J® ' 

a^oit the gift in this case, which was not 

would hnve equally operated against the appe^n^'fiahieiy', Iw tM Oohttr 4W ^ 
notfeJioqnisb poMession during his life time. > ^ j 

‘(5) Another suit between the same pariipf , Cor the pefioiisl^ propsr^<waak>'* 
deoMed in favour of Imamoodeen on the same grounds. 
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accordingly brought this action for the original sum of 2,000 
rupees, and an additional sum of 360 rupees on account of interest 
for one year and a half. 'I his rase was sent for trial to the Court 
of the Additional KegUter of Ghazeepore. The defence was, that 
as Bhowauee Ram and Jyepal Ram, the drawees, had accepted the 
\A\\ in Calcutta, they were responsible for its payment, and that 
the defendants had nothing further to do with it. 

On trial before the Additional Register it appeared to him that 
every circumstance connected with trade and credit rendered it 
necessary that both the seller and the acceptor of a bill should be 
held responsible for the payment of the same within the appointed 
time, nor could any defence avail against a 'custom which was 
every where understood and acted upon. On these grounds he 
gave a decree for the plaintiffs, ordering the payment of 2,000 
rupees principal, and 1,051 rupees interest up to the date of^ the 
decree. 'I he costs were also made payai>Ie by the defendanfs. 

From this decree an appeal was preferred to the Provincial Court 
of Benares, where it was affirmed witli costs. 

The case was further carried by a special appeal into this Court. 
On examination of the whole of the proceedings connected with the 
two previous decisions, it was deemed proper to ascertain more 
minutelv the custom of the Calcutta merchants, as to the party on 
whom the responsibility should rest, whether on the drawer or seller 
of it or on the acceptor, in the event of non-payment of an accepted 
bill. To this end the Gomashtas of the house of Nundram and 
byjnath, and of Devee Das and Balmookund, two of the principal 
Mahajvnee establishments in the city, were summoned before the 
Court and examined. From their evidence it was collected, that 
although, ordinarily speaking, the acceptor of a bill is liable for its 
amount, yet, if from any cause he should not discharge it, the hill 
is returned to the person from whom it may have been received; 
that if the drawer or endorser of the bill be on the spot the holder 
should give him information, but that there was no necessity for 
formally notifying the non- receipt of the amount of the bill ; that 
regular protests were occasionally entered into, but that the prac- 
tice was neither universal nor necessary ; and that the drawer or 
seller of the bill was, under all circumstances, responsible for the 
payment of the amount, the seller being considered liable in the 
first instance, and after him the drawer. In answ'er to the question 
as to how far the omission on the part of the holder to give imme- 
diate nptice to the drawer, of the non-payment, would except the 
drawer from responsibility, the witnesses replied that they were 
unable to state what would be the effect of that omission, as it was 
the invariable practice to give immediate notice, and they had 
never heard of an instance where this practice was departed 
from. 

In the present instance, it was not alleged that any avoidable 
delay had occurred in communicating the fact of non-payment, and 
on the whole there appeared no reason for reversing the decrees of 
the Courts below, and they were therefore affirmed by the Third 
and Officiating Judges (S. T. Goad and W. Dorin). The appellant 
was made responsibie for'^he amount, as ordered by the Zillah 
Register, with interest at the rate of twelve per aent per annum till 
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rach sum should be discharged. The; were also charged witli the 
costs of all three Courts (a). 


OMAR KHAN, (Son of Auldm Bed), Appellant, *823. 

versus ^ 

ABOO MOOHUMMUl) KHAN and others, Respondents. Jan. 1 3th. 

THE plaintlfFin this case was Omar Khan. He brought his Held that 
action, in the Patna Court of Appeal, on the 29th of November 
1815, against Aboo Moohummud Khan, Wulee Moohummud inheritable 
Khan, Moohummud Beg Khan, Burkutoollah Khan, Wajid Aii property, 
Khan, Jiimaloodeen Khan, Qumur Oodeen Khan, Kureem Khan, and ordcr- 
Moohummud Yar Khan, Ameer Khan, Ismail Khan, and Nisa .. 

Begum, to recover a five anna, six dam, two cowrie share of per- be^^^divided 
gunna Beest Hazaree, and other altumtjha lands situated in the amon^ the 
districts of Sarun, Behar, and Tirhoot, and a garden house in the heirs of the 
city of Patna, Muhulla Dholpoora. The suit was laid at six 
lakhs, two thousand, six hundred and sixty-six rupees. The plaint [*heip*^oppo. 
was to the following effect : The altumgha land and the dwelling nents 
house now sued for were originally acquired by Shuhbaz Beg Khan, claiming 
after whose death the property, agreeably to a decree of the Patna 
Provincial Council, beiring dite the 20th of .January 1777, A. 0. alleged 
devolved on Aulum Beg Khan the father of the plaintiff. The to have 
said Aulum Beg died iu the year 1197, F. S., leaving the property 1^^*^*' 
which had so devolved on hin^ entire. His heirs were his three 
sons Bahadoor Beg, Biirrih Khan, and the plaintiff, and two daugh- vour bv a 
ters Mussummaut Uzeetna and Miissummaut Huleema. His person on 
estate was therefore made into eight shares, of which each of his whom the 
sons took two shares, and each of his daughters one, agreeably to ^* 1 ^* 1 **"^^ 
the law of inheritance. The plaiutitt’s two brothers died childless, Council 
and after them his sister Huleema, leaving as her, heirs only the plains had made a 
tiff and his other sister Uzeema. Her property was divided, as 
prescribed by law in such rases, into three parts, of which two went 
to the plaintiff and one to his surviving sister. Aulum Beg had 
another son named Zein Khan, but he having died during the liGe and in 
time of his father, his son Qumur Oodeeii was, according to* the whose fa- 
doctrine of the FuraiZf excluded from the inheritance (6), not- Yevree to 

hold them 

(a) Tlie evidence in this case was oxtrrmoly meagre, ft did not appear whe- had been 
tlier the seller of the bill of exchange was the original drawer, or an intermediate passed by 
endorser, or on what ground the drawees after having accepted the hill omitted the same 
to discharge the amount, whether from failure or from having do assets belong- authority ; 
ihg to the drawer. The only point of law established was that the acceptance of it appear- 
8 bill of exchange does not exonerate the seller of it from responsibility, if the ing that the 
Amount should not be discharged by the drawee. This iudecd was the only point y’er.wVin 

to be determined, as upon it alone the defendants relied for exemption from the decree 
claim. (which the 

(b) The son of a person deceased shall not represent such person if he died Siidiler De- 

before his father. He shall not stand in the same place as the deceased would wauny 
have done had he been living, but shall he excluded from the inheritance if ho Adawlut 
have a paternal uncle. For instance, A. B. and C.are grandfather, father and considered 
non. The father, B. dies in the life time of tb^ grandfather A. In this cose the themselves 
son C. shall not take Jure representatiofus, but the estate will go to the other bound to 
sons of and Precedents ofM^ohummudan Lav, page 2» follow} 



'ISO 


CASES IN THE SUDDER DEWANNY ADAWLUT: 


1823. withstanding which the defendants had unjustly possessed them^ 

selves of the property in question. The defendant, Ameer Khan> 

awarded to replied, that the decree of the Patna Provincial Council cited by 
tiie donor plaintiff, had, at the suit of Nadira Begum versus Bahadoor 

as manager Rhan, been set aside by the award of His Majesty’s Supreme 

only for the Court of Judicature, and that after the death of Shuhbaz Khan 
ancestor, the altumgha lands were granted de novo to Bahadoor Beg, who 
and as disposed of them by four separate deeds of gift, one in favour of 

for Farids Aboo ]V|oohummud and his other sons, a second in favour of the 

whose pro- defendant, a third in favour of Moohummud Yar Khan, and a 
dace ex- fourth in favour of Shumsoodeen and Qumur Oodeen, and that the 
i^VoO rn- possession in virtue of their respective deeds of 

pees per defendant had since made over his share to his two 

atinuni sons, Noor Moohummud and Ismail Khan, and on the death of the 
could be former, to his mother; that the plaintiff himself had attested the 

^nt deed of gift from this defendant to his son Noor Moohunjmud, 

sanction of ^ time had elapsed, and the propeity had 

the Sa- undergone so many transfers, the claim of the plaintiff was wholly 
prt-me inadmissible. Aboo Moohummud, Wulee Moohuminiid, Burkut 


sanction of ^m^r so long a lime naa eiapsea, ana me propeiiy nau 

the Sa- undergone so many transfers, the claim of the plaintiff was wholly 

prt-me inadmissible. Aboo Moohummud, Wulee Moohuminiid, Burkut 

whuXhad ^t)llah, Moohummud Beg, Wajid Ali, and Jumal Oodeen, the six 

not licen Bahadoor Beg, put in a reply hardly at all diflering from 

obtained in that of the first mentioned defendant, and they added that Aulum 
this in- I3eg ^vas in possession of the property only as Naiby or deputy, on 

ituuce. behalf of their father when he was in Calcutta, and that he (xVuluni 

Beg) had executed an Ibranamay or deed of relinquishment, in 
favour of their father. Moohummud Yar, Qumur Oodeen, and 
Kurreem Khan delivered three separ^'ite replies, to the effect that the 
propeity in dispute, after the death of Shuhbaz Khan, descended 
to Aulum Beg, who granted four di&tinct moktirreiee poUahs 
of the same, one to Aboo Moohummud the son of Bahadoor Beg, 
one to Ameer Khan, the son of the plaintiff, one to Moohummud 
Yar, and one to Quiiiur Oodeen ; that Bahadoor Beg recognizing 
the right of his brother’s descendants, executed four instruments 
of the nature of de^ds of partition in favour of each of them, in 
virtue of which they were in possession of their respective shares, 
and that the share of the plaintiff was in the possession of Ameer 
Khan his son. Mnssummaiit Nisa Beiium, the wife of Knreein 
Khan, and Ismail Khan his son, rested their defence on the same 
grounds as that indi\ idual. 

On the ;ilst of May 1819, the Officiating Judge of the Patna 
Provincial Court delivered the following judgment; 'I he plaintiff 
rests his claim on the decree of the Patna Provincial Council, 


which it is alleged awarded to his father Aulum Beg the right to 
the property in dispute. The defendants, on the other band, main- 
tiin that that decree was set aside by the decision of His Majesty’s 
^Supreme Court of Judicature, mention of which is made in the 
decree of the Patna City Court, dated the 19th of November 1796 ; 
that the ultumgha lands were subsequently granted de novo to 
Bahadoor Beg, in whose favour Aulum Beg executed a deed of 
relinquishment, renouncing all claim to them. Moohummud Yar, 
Qumur Oodeen, and the other defendants, call the deeds partition 
deeds. Now admitting Ae deed of relinquishment executed 
by Aulum Beg, and the mokurreree pottafis subsequently granted 
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by him to Aboo Moohummud and others, and the deeds of gift 1823. 

executed by Bahadoor Beg, still, supposing the lands to have been 

conferred de novo on Bahadoor Beg, as some compensation to him Omar 
for the distress, trouble and vexation incurred in the case of Nadira 
Begum, and with a view to the support also of Aulum Beg and his 
descendants, it was, neveitheless, competent to him (Bahadoor and others,. 
Beg) he having the entire and exclusive possession of the property, 
to transfer it by gift to Ameer Khan, Moohummud Yar, Qiimur 
Oodeen, Aboo Moohummud, and the other donees respectively ; 
and as no objection was taken to the legality of the gifts at the 
time of their being made; as under them the defendants have 
held possession for a period of more than t^\elve years without any 
opposition ; as no person objected to the legality of the gift during 
the long interval that elapsed between the death of Bahadoor 
Beg and the institution of this suit; as the pluintifl’ came to this 
country from Cabiil in the year 1205, F. S., after the death of 
Bahadoor Beg, and it is impossible therefore he should have been 
ignorant of the execution of the deeds of gilt under which the 
defendants hold possession; as he would assuredly have preferred 
his claim before, if he considered it to he founded in right, and as 
the piaintid' has adduced no proof that his son Ameer Khan was 
agent on his behalf, and that through him he recei\ed ihcpiofits 
of the property in dispute ; his claim, preferred after the lapse cf so 
many years, is now inadmissible, under the regulations in force. ^ 

The suit was therefore dismissed, and all the costs made payable 
by the plaiutiti'. 

An appeal was presented from the above decision by Omar 
Khan, but he dying shortly after the admission of the appeal, was 
succeeded by liis sou Moohummud,. who filed the following 
among other pleas of the appeal: The Supreme Court has no 
power to iiiteifere with the decrees of the C'ompany’s Courts, 
consequently the allegation that the decree in favour of Aulum 
Beg was set aside by the decision of the Supreme Couit is wholly 
futile, and the rights awarded to him by* the Patna Provincial 
Council remain untouched. 'J'he story of the gift made by Baha- 
door Beg of the a/tumgha lands is w'liolly without foundation. It 
appears from tlie decree of the Patna Council that, in conformity 
to the opinion of the Cazee and Mooftees^ the whole estate left by 
Shuhbaz Khan was made into twelve parts, of which nine were 
awarded to Aulum Beg and three to Nadira Begum. Under these 
circumstances, it is extremely improbable that the Government, 
having recognized the right of' those persons, should proceed 
deliberately to exclude their heirs by conferring the altmngha lands 
on Bahadoor Beg. As to the deed of reiiuqni>hmeiit set np by the 
respondents, the original of it has never been filed, but only an 
unauthenticated copy, which cannot avail ; it being susceptible of 
proof that the appellant's grandfather was in possession of tde 
altumgha lands until the year 1197, F. S. : whereas the alleged 
deed of reiiquishment beats date in 1195, F. S. The fact is not 
as stated by the defendants, that the appellant's grandfather, 

Aulum Beg, was all along kept out of possession; and even had the 
fact been so, the claim would not hafe been barred agreeably to the 
provisions of regulation 2, 1805, which extended the peiiod of 
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1823. lirnitation to sixty years; and in the third clause of the third section 
■ ■■ of which it is laid down, that if the second possessor shall have 

Omar obtained the property by unjust or dishonest means, notwithstand^ 

Khan, «. ing> the lapse of twelve ybars, the case shall be cognizable and be 
mud Khaa merits. Bahadoor Beg was merely the trustee 

sad otlien. property. It can be proved that the appellant's grandfather 
received his share of the joint produce, and that the lands, in the 
year 1211 F. S., were held in joint tenancy. The Officiating Judge 
of the Patna Court has stated in his decree, that the appellant had 
produced no proof that his son Ameer Khan was acting as his 
agent, or that he himself derived any of the profits from the estate ; 
but it has been proved that after the death of Aulum Beg, Baha- 
door Beg acted as the agent for the appellant’s father, and Buriih 
Khan his brother, and in that capacity defended the suit of 
Nadira Begum, and that after the death of Bahadoor Beg, Ameer 
Khan became the agent and was entrusted with the superintend.* 
ance of all the family affairs. The respondents, Moohummud 
Ameer Khan, Ismail Khan, and Nisa Begum, commenced their 
reply by stating they had in the Court below amply refuted the 
appellant's allegations. They however deemed it necessary to 
enter more at large into the subject, which they did by the 
following statement: Shiihbaz Beg Khan having no children 
adopted Bahadoor Beg as his heir and successor, and conferred on 
him the proprietary right to and put him in possession of the 
* altumgha mehah now in dispute, he acknowledged this grant before 
the Piovincial Council of Patna, and before Mr. Hastings and the 
Supreme Council at the Presidency, as would be evident from 
his written declaration to that effect, signed by all the principal 
inhabitants of the city of Patna. When Shuhbaz Beg died, his 
widow, Nadira Begum being instigated by ceitain evil minded 
persons, caused great annoyance to Bahadoor Beg, and began to 
appropriate her deceased husband's propeitv, pretending that he 
had executed a grant of it in her favour. Bahadoor Beg was then 
compelled to sue hen before the Patna Provincial Council, and 
the Jaw officers being consulted on the occasion, her fraud was 
discovered, and it appeared from the legal opinion delivered on 
that occasion, that, altumgha lands did not form a fit subject of 
dower,, the rest of the property which had belonged to Shuhbaz 
should be made into four parts, of which three belonged to Aulum 
Beg and one to Nadira Begum. But the Patna Provincial Council 
not paying sufficient attentinn to the opinion of the law officers, 
provided in their decree that Bahadoor Beg should hold possession 
on account of Aulum Beg, and that Nadira Begum should receive 
one-fourth of the profits of the altumgka lands from the said 
Bahadoor Beg during her natural life. On this Bahadoor Beg 
petitioned for a review of judgment, and the Patna Provincial 
Council finding, on reconsideration, that they really had acted in 
contravention to the opinion of the law officers, passed another 
decision on the 27th of January 1777, in favour of Bahadoor 
Beg, to the effect that the whole of the altumgha lands belonged 
of right to Bahadoor Beg from the date of the demise of Shith- 
baz. To this decree Aulum Beg was not even a party. It has 
been passed upwards of forty years ago, and the award it 
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contains has been since recognized in the decree of the PaUia' 

City Court dated the 1 9th of November 1796. That decree ' 

was passed on the action instituted by the widow Nadira against Omar 
Bahadoor Beg for a fourth share of thei* altumgha lands. Had J^*®*?^*^*^ 
any part of those lands been awarded to Aulum Beg, or had he 
possessed any proprietary right therein, he would doubtless have aodotheri* 
been made a defendant. The fact is, that when Nadira Begum 
sued Bahadoor Beg in the Supreme Court of Judicature, and pro- 
cured his imprisonment, there was no one to look after the 
altumgha lands; and the Patna Council authorized hifii father 
(Aulum Beg) on the l^th of February 1799, to make the collections 
during the interval that elapsed before the Government procured 
his liberation by putting in bail for his appearance. Any orders 
which he may have obtained under such circumstances cannot 
form any evidence of Aulum Beg*s proprietary right; on the con- 
trary, indeed, had he possessed such right, orders granting him 
authority to make the collections would have been wholly unne- 
cessary. Besides, had he possessed any such right, Nadira 
Begum would have sued him as well as Bahadoor Beg in the^ 

Supreme Court. The ibranamah^ or deed of relinquishment, exe- 
cuted by Aulum Beg, is an authentic instrument. It was acknow- 
ledged by him before iVIr. Thomas Law, on the 17th of April 1787, 
and its authenticity was moreover recognized in the decree of the 
Patna Provincial Court of Appeal, dated the 28th of November 
1811, in the case of Burkut Oollah Khan, appellant, verms Aboo* 
Moohiirnmud Khan, respondent. The question therefore as to the 
legality or illegality of the gifts made by Bahadoor Beg is wholly 
irrelevant, as far as concerns the interest of Aulum Beg and those 
claiming under him. The facts of thf lapse of time and of the 
attestation by the appellant’s father of the deed of gift made by 
Ameer Khan to one of his sons form insuperable obstacles to the 
entertainment of this claim ; and besides, in the suit between 
Burkut Oollah and Aboo Moohummud, decided in the year 1811, 

Ameer Khan tendered his share of the mltumgha as security 
for the respondent, and in that instance had any one of the 
heirs of Aulum Beg possessed a right, they would assuredly 
have interfered. These respondents concluded by stating, that 
the answers of Quniur Oodeen and Moohummud Yar, ip the 
Court below, were wholly false, and that those twoTindividuals 
had conspired with the appellant to defraud the rest of the 
donees of their just rights. The respondents, Moohummud 
Yar and Qumiir Oodeen, replied severally to the pleas bf appeal, 
by stating that the appellant had wholly mistaken the meaning 
of the second regulation of 1805, because, in the first clause 
of section :j, of that enactment, it was distinctly declared, that 
although property may have been acquired by an insufficient title 
within the period of sixty years, if the property so acquired 
shall have descended by inheritance to the person in possession 
when the claim thereto may be preferred after a lapse of twelve 
years, &c. &cc. the claim shall not be cognizable. They repeated the 
assertion, that Aulum Beg had conferred on themselves and the other 
respondents the mokurreree pottaks which had been confirmed 
by Bahadoor Beg. Aboo Moohummud Khan, another respondent, 
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gave in a separate reply, difTering but little from that of Moohum-* 
' mud Ameer Khan and the other two respondents first mentioned, 
"i'he other respondent did not appear. At this stage of the 
proceedings the widow, daughter, and grand-daughter of Auluna 
Heg, ea(‘h severally preferred interlocutory petitions, praying that 
. thtir rights as heirs to the above named individual might not be 
overlooked. 

On the 29th of January 1822, the Third and Officiating Judges 
(Messrs. S. T. Goad and VV. Dorin) having perused the whole of 
the proo^edings and evidence adduced in the Court below, 
recorded their judgment in the following terms: It appears that 
the altumgha lands in dispute were the property of Shuhbaz Beg 
Khan, who died in the Fuslee year 1184. in the cause brought 
before the Patna Provincial Council, the plaintitf was fiahadoor 
Beg Khan, one of the sons of Aulum Beg, half brother of 
Shuhbaz, versus Nadira Begum, defendant. The decree in that 
case was passed on the 20th of Januarv 1777, corresponding with 
the Fiis/ee year 1 184. That decree determined that the claim of 
the plaintiff, whether in vjitne of the alleged adoption or in virtue 
of the gift, was not substantiated, and that of the property of 
Shuhbaz nine shares belonged of right to Aulum Beg. and three 
to Nadira Begum, the profits of a third share of the altumgha 
lands being awarded to her. The decree went on further to provide 
that the altumgha lands should remain in the possession of 
Bahadonr Beg, from which it is inferrible that no i ther member of 
the family whoVesided in Cabul was on the spot at the time. Of the 
two parties in this case, one is desirous of proving that Bahadoor 
Beg, one of the sons of Aiilqm Beg, vias in po>session of the altum* 
gha lands as rightful proprietor; and that they derived their 
tenures by grant from him : the other of proving that Anlum Beg 
Khan was the sole proprietor ; that the alleged grants are invalid, 
and that the altumgha lands should now be distributed agreeably 
to the law of inheritance, among the heirs of the said Aulum, to 
which the former party oppose lapse of time and their grants. 
In point of fact, however, Bahadoor Beg appears to have been 
merely the agent employed to look after the altumgha lands on 
behalf of the family of Anlum Beg, and no faith can be placed in 
the deed of relinquishment, alleged by Aboo Moohiimriuid and 
the other respondents to have been executed, after the decree of 
the Patna Council, by Aulum Beg in favour of Bahadoor Beg* 
Such deeds are always suspicious, nor is it at all conformable to 
experiences to find a father surrendering, without any apparent 
cause, his profierty to one son to the exclusion of the rest. The 
instrument adduced by the respondents, purporting to be an 
order from the Council at the Presidency, dated seven days after 
the decree of the Patna Council, and directing that the whole of 
thu altumgha lands should be given up to Bahadoor Beg, does 
not appear to be authentic, as it liears no English signature, and 
the circumstances under which it is said to have been issued, render 
it extremely suspicious, and from another original voucher dated 
the2)st of April 178.5, and duly attested, it appears that the 
aJ.tumgha\ 2 ind% had come intOhthe possession of Aulum Beg ever 
since the death of Shuhbaz Beg. The plea of the respoudeiits 
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that the decree of the Patna Council was reversed by the Supreme 1823. 
Court of Judicature is inadmissible, inasmuch as that Court has — — — 
no authority or jurisdiction in the case, as has been determined by Omar 
the Home Authorities. The mere fact of Bahadoor Beg having 
been designated altumghadar in some of the late recoids, from 
the circumstance of his having been appointed agent in conse- and oiliara. 
quence of the rest of the family residing at Cabul, cann< t he held 
sufficient to invest that individual with the exclusive proprietary 
right to all the altumgha lands. On the death of Auliim ^eg the 
whole of the altumgha lands should have been divided among 
his heirs agreeably to the Moosulinan law of succession, and 
Bahadoor Beg should be held to have been acting merely as agent, 
so far as the shares of the coheirs are concerned, and on his death 
Ameer Khan should be considered in the same light, while he 
retained possession up to the year 121 1 F. S. As to the deeds of 
gift, they purport to be confirmatory by Bahadoor Begofwio^ar- 
reree grants formerly made by Aulum Beg, under which one share 
is claimed by Shiirnsoodeen and Qumur Oodeen, sons of Zeya 
Khan, one share by Aboo Moohummud, and the five other sons of 
Bahadoor Beg, one share by Moohummud Yar, son of Burrih Khan, 
and one share by Ameer Khan, son of Omar Khan. But as Baha- 
door Beg was in possession of the property as agent, not as pro- 
prietor, any disposition of the above nature on his pait must be 
wholly illegal ; and as to the assertion by Qumur Oodeen and • 
the other respondents, that mokurreree grants had been previously 
made by Aulum Beg, the reasons set forth in the decree of 
the Patua Provincial Couit^ dated the 26th of November 
1811, are sufficient to rebut it; for if such grants really did 
exist in the Fuslee year 1195, there could have been no sort 
of necessity for the execution of the alleged deeds of gift by 
Bahadoor Beg in the year 1202; nor does there appear to be any 
evidence whate\cr as to the existence of such mokurreree grants, 
except what consists in the mention of them in the alleged sub- 
sequent deeds of gift. Although in the decree of the Provincial 
Court above referred to, there certainly is an incidental recognition 
of the deeds of gift, vet that decree was passed in a suit in which 
one of the sons of Bahadoor Beg sued another, and it cannot 
aflect the rights or interests of third persons, and in that suit' it 
was not the interest of either of the litigant parties to invalidate 
the deeds of gift. On the contrary, they were both desirous of 
maintaining the validity of these deeds. It appears that, sftven or 
eight years before that decree was passed, the decision of the Coiirt 
of Sudder Dewanny Adawlut was passed in the case of Nadira 
Begum, appellant, versus Oomar Khan and others, respondents, 
in which rase Bahadoor Beg, for himself and on behalf of his two 
brothers, Burrih Khan and Omar Khan, sued to recover three out of 
four shares of the moveable property left by Shuhbaz Beg, and that 
the decision in question recognized the rights of the heirs to the 
moveable property of Aulum Beg. The suit brought for a share 
of the altumgha \hi\dL% alleged to have been left by Aulum Beg^ 
in which Wajid Aii Khan, his grandson, was plaintifiP, against Qumur 
Oodeen, another grandson, defendant, cannot affect the nature 
of the present claim. They were put into their respective shares 
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agreeably to the deeds of gift which they produced, but it by no 
means follows that their possession under those deeds should have 
been upheld, if any other heir who had been excluded had claimed 
Ills share in virtue of his right of inheritance. Two points, however, 
deserve consideration, before an order can be issued for the partition 
of the altumgha lands agreeably to the law of inheritance. In 
the 6rst place, whether the possession of those who claim under 
the deeds of gift has been coittinued for a period exceeding twelve 
years, tyithout reference to the legality or illegality of those deeds, 
so as, agreeably to the rules of limitation, to exclude the cogni- 
zance of the present claim, and, in the second place, whether 
Shunisoodeen and Zeyn Khan died before Aulum Beg, so as to 
exclude Zeyn from the inheritance of his property. It has been 
established that on the 17th of February 1812, corresponding 
with the 20th of Phalgoon 1820, F. S., in the suit between Wajid 
Ali Khan, verms Qumur Oodeen Khan, as well as on the 11th of 
February 1815, corresponding viith the 17th of 1222, the 

appellant came forward as an interlocutory claimant, and urged 
his right of inheritance. If (as the Court incline to think is the 
case) Bahadoor Beg and, after his death, Ameer Khan were in 
po»sessi<)ii of the altumgha lands, not as the sole proprietors, but 
as agents on behalf of the other heirs of Aulum Beg, and if (as 
was the ca?e), up to the year 1213, F. S., there was no registry 
made ill the Collector’s books of the names of the present possessor, 
the limiting regulations cannot apply in bar of the claim. It is 
besides a matter worthy of consideration, that the exclusion of 
some of the members of the family who are really heirs, cannot 
properly consist with the possession of shares by others who stand 
\u the same relation. It would appear that Shumsoodeen died in the 
year 1203, F. S., but the date of the death of Zeyn Khan cannot, 
from the conflicting nature of the testimony adduced, be deter- 
mined with any degree of accuracy, nor can it be ascertained 
whether he died before or after the death of Aulum Beg, which 
took place in the year 1 197, F. S. ; but, as the execution of the 
deeds of gift (without reference to their legality or otherwise) 
t jok place in 1202, F. S., it is inferrible that the death of Zeyn 
Khan occurred subsequently to that of Aulum Beg, because, if he 
died previously to Aulum Beg, how did it happen that he and his 
sons being excluded, a share was assigned to the latter in the 
deeds of gift. It now remains to be enquired what became of the 
fourth share of the altumgha lands, or ol the profits thereof, which, 
accordi»ig to the decree of the Patna Provincial Council, belonged 
to Nadira Begum ; but on an inspection of that decree it does not 
appear that it ever awarded to her possession of any portion of the 
lands in question. It is wordt-d thus : All the altumgha lands shall 
remain in the po.^sesion of Bahadoor Beg, on behalf of Aulum 
Beg, and the said Bahadoor Beg shall pay over annually to Nadira 
Begum three out of twelve shares of the profits thereof during her 
natural life. The above provision is made subsequently to that 
whif-h awards to Nadira Begum absolutely, as heir, a fourth share 
of the other property, re?J and personal, which had belonged to 
i^huhbaz. '1 he decree of the l^aina City Court, dated the 19th of 
November 1791, in the suit in v/hich Nadira Degum sued Bahadoor 
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Beg for a fourth share of the altumgha profits from the year 1 184, 1823. 

to the year 1200, rejects her claims on the following grounds : 

hr.>t, that the claim of the plaintiff foundc^jl on a decree of 1777, Omar 
was barred by the rule of limitations; and, secondly, that the 
decree on which it was founded had been reversed by the Supreme 
Court of Judicature. But this Court has only to do with the otlierB, 

decree of the Patna Provincial Council, and whether that was right 
or Wrong the heirs of Nadira Begum cannot under it claim a fourth* 
share of the altumgha lands. There seems now to be ao other 
safe alternative than to make a division of those lands among the 
heirs of Aulum Beg agreeably to the law of inheritance, so as to 
preserve inviolate the rights of all parties, and protect those mem- 
bers of the family who, from being at a distance or other cause, 
were unable to secure their due shares of inheritance. A decree 
was therefore passed agreeably to the above opinion by the Third 
and Officiating Judges, who sat in the case, on the 29th of January 
1822, and the decree of the Court below was reversed; but there 
appearing to be contradictory statements as to the number of the 
surviving heirs, the Patna Court of Appeal were desired to ascer- 
tain the point with accuracy, and to acquaint this Court with the 
result of their investigation, in order that a futwa might betakerv 
from the law officers, as to the allotments to be made to the several 
claimants. 

A petition for a review of the above judgment was subequently. * 
presented. 

The petition was verbatim as follows : 

The case in which iVloohu 4 iniud Khan, heir of Ameer Kharr 
deceased, is appellant, and we are respondents, has come before the 
Court, and for the reasons specified in Uie proceedings of January 
29, 1822, the decree of the Provincial Court has been reversed, and 
a partition of the estates ordered between the heirs of the late 
Khaja Aulum Beg. The reasons which influenced tlie Court may 
be thus briefly stated ; In the decree of Council, dated .lanuary 20, 

1777, the proof of the adoption of the late Khaja Bahadoor Beg 
was considered unsatisfactory, and the altumgha villages and 
other property of Khajah Shuhbaz Beg Khan were divided into 
twelve shares, nine of which were adjudged to Aulum Beg. Doubts 
were attached to the ibranamah filed by ns, on the ground of 
the great improbability that any one should, without any cause, 
transfer his possessions to one of his children, to the exclusion of 
himself and other children from all enjoyment of them. The copy 
of the Order of the Council, dated January 27, 1777, only seven 
days after the date of the decree, was considered contradictory ia 
Us terms, without any foundation, and unattested by the signature 
of any member. Stress was also laid on the purwanah bearing 
the signature of Mr. Bushby, from which it appeared that the ^ 
altumgha mehah, after the death of Shuhbaz Khan, came into the 
possession of Aulum Beg Khan. 

Now we have obtained from the Record Office of the Council in 
Calcutta a copy of the summary of the proceedings of the Patna 
Council in the case of Khaja Bahadoor^Beg Khan, versus Nadira 
Begum. On diligent search amongst the papers of Khajah Bahadoor 
Beg Khan, which were scattered about in diflerent places, ne hav(» 



188 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1823. 


Omar 
Kiiun, t>. 
Mooliutii- 
iDiid Khan 
aud others. 


recovered the original ihranamah of Aiilum Beg Khan, dated the 
1st of Sufur, A. H. 1202. In the records too of this Court we have 
found the Order of Coiiiicil, dated January 27, 1777, A. D., and 
other documents from which the right of Khaja Bahadoor Beg 
Khan to the aliumgha estates is clearly proved. On these grounds 
it may be considered equitable to grant a review of judgment, and 
a conse((uent restitution of our just rights. It is in this hope 
that we beg the Court’s favourable consideration of the following 
reasons# on which we ground our expectation: Firs/, It appears 
from the summary of the proceedings of the Patna Council, a copy 
of which we have obtained from the records of the Council of 
Calcutta, that after the demise of Shuhbaz Beg Khan, on the 
occiirrenre of the dispute between Khaja Bahadoor Beg Khan and 
Nadira Begum regarding his property, the Members of the Patna 
Council deputed the law officers, viz. the Cazee-Ool-Coozat and 
Moqftees of Patna to investigate the case. I’he Cazee and Mooftees 
after duly weighing all the circumstances, submitted a statement 
of the case, containing a summary of their proceedings and their 
futwa. Their opinion was this, that with the exception of the 
altumgha estates, which could not be considered as included in 
the heritable property of the deceased, or liable for the debt of 
dower, all the possessions and houses, &c. left by the late Shuhbaz 
Beg Khan should be divided into four parts, of which Nadira Begum 
should take one, and Kha)a Bahadoor Beg three, in right of his 
father, who was a legal claimant of a share and residuary heir, and 
in his own right, as himself reputed son of the deceased. This 
opinion was ad</pted, and on the 20lh of January 1777, a partition 
of the propertv was decreed, the aliumgha estates being, according 
to established usage, made over to Bahadoor Beg Khan, with an 
obligation on him to appropriate one-fourth of the proceeds to the 
support of the widow. ’I here will be found amongst the proceed- 
ings in this case, the original repot t of the execution of the decree 
for the partition of the property in conformity with the report of 
the law officers, which report, according to the custom of that 
time, is designated a si/il and sooruthal,** and which the law 
officers, agreeably with the order of the Council, dated March 20, 
1777, impressed with their own seals, attested by the principal men 
of the city of Patna, and delivered over to Khajah Bahadoor Beg 
Khan. It appears then that the Judges of the Provincial Court, on 
the -0th of January 1777, ordered the Cazee and Mooftees to divide 
all the»property of Shuhbaz Beg Khan into twelve shares, of which 
three were to be given to Nadira Begum, and the remaining nine 
shares accruing to Aulum Beg to be entrusted to his son Bahadoor 
Beg Khan. It moreover appears from the above report, that the 
deed of gift and the public acknowledgment set up by Nadira 
Begum, being considered invalid by the law officers, the Members 
of the Council awarded the altumgha estates of Bahadoor Beg 
Khan in the place of Shuhbaz. 'I’he confirmatory grant, with the 
Company's seal and an Erjglish signature given by the Council 
on the 27th of January 1777, to Bahadoor Beg Khan, runs thus: 
“ Let all the zemindars, tal^ookdars and malgoozars of the altumgha 
mehals in SoobaK Bahar, know, that whereas the above estates 
have been put iuto the possession of Bahadoor Beg Khan, son of 
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Aulum Beg, in the place of the late Khan» it behoves them* to I82d. 
cultivate and use the land according to the will and directions of — — — 
the aforesaid, &c. &c.** From the abstract of the proceedings Omar 
in English in the Record Office of the Council, which itself 
contains a summary of the report of the law officers, the authen* Khan 
ticity and validity of the aforesaid report is established; and ^nd othtn* 
surely no further proof is necessary beyond what is afforded 
by that document, than which nothing can be more determinate. 

As to the decree produced by the appellants in the Persian 
language, and i$tyled a faisula of the Council, written on the 20th 
of January, 1777, on which the Court have grounded their decision 
in this case, inasmuch as it directs the property, houses, and other 
possessions of Shnhbaz Beg Khan there and in other places to be 
computed, and three portions to be given to Nadira Begum, and 
the remaining nine shares accruing to Aulum Beg to be made over 
to his son Bahadoor Beg, it is correct and agreeable to the afore- 
mentioned report. But inasmuch as it is subsequently specified, 
that the altumgka mehah should be made over to Bahadoor Beg 
Khan, on the part of Aulum Beg, it is at variance with the report, 
the English al)stract, and the order entered in the decree. From 
ail the documents in the case, it is clear that the Judges of the 
Council passed a decree confirmatory of the award of the law 
officers. N<jw whereas they in their /iifiwa excepted the altumgha 
mehals from the heritable estate of the deceased, it follows that the 
Members of the Council ordered the altinngha estates to be made 
over to BihadoorBeg Khan, and the other estates and houses 
of Shnhb iz Beg Khan to be divided between Aulum Beg Khan 
and Nadira Begum as his Ifeirs. The English Orders of Council, 
dated January 20th, 2 Jd, and 30th of 1777, and the confirmatory 
grant, dated the 27th of that month, and the report of the law 
officers, afford unquestionable proof of the accuracy of this state- 
ment. No one can believe that the Members of the Council, in 
opposition to these orders and the futwa, again included the altum- 
gha estates among the other property, and qrdered them to be made 
over to Bahadoor Beg Khan on the part of Aulum Beg Khan. Had 
they passed such a decree in opposition to the futwa, they would 
undoubtedly have entered the reasons of their dissent in the 
English books, and also have specifically stated in the order of the 
decree that the altumghas were included in the other estates, and 
to be made over to Bahadoor Beg Khan on the part of Aulum Beg. 

As this is not the case, the Persian decree Bled by the appellant 
and containing this additional clause, that the altumgha estate 
should be made over to Bahadoor Beg on the part of Aulum Beg, is 
far from exempt from suspicion. On the contrary, it is probable 
that some one having altered the decree so as t ) suit his own pur- 
pose, has procured some subtle artist to forge the .seal and signature 
in exact resemblance of the original. We should remark that#our 
arguments are founded on translations of the English documents, 
our ignorance *of the language incapacitating us from consulting 
the originals. We therefore hope that the Persian decree filed by 
the appellant may be re-examined with reference to the English 
orders and report of the law officer's. 

Again, the order setting aside the adoption of Bahadoor Beg by 
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Shirhbaz Beg is altogether omitted in the English order|/and 
Persian decree filed by the appellant. It may be objected, that 
adoption does not create a legal title to inherit, and that the 
altumgha estates are susceptible of being comprized amongst the 
other property, and consequently of partition. We urge in reply, 
» that upwards of 40 years have elapsed since the decree was passed 
in Bahadoor Beg’s favour against Nadira Begum, and that accord* 
ing to the regulations in force, however erroneous we may suppose 
the decree to have been, it is now become incapable of amendment 
or alteration. No Judge in the present day, on discovery of 
the error, can order its correction. Had Auliirn Beg really had 
any objection to urge against the decree, he would undoubtedly 
have taken measures for its revisal at the time, or within 
twelve years subsequently. Inasmuch as he neglected to do this, 
his heirs have now nO right to except against the obligation arising 
from it. 

Secondly. — Supposing Aulum Beg had legally a right to the 
altumgha estates, yet, inasmuch as he relinquished that right for 
reasons specified in the ibranatnah, his heirs, notwithstanding so 
many intervening successions, can now assert no claim to them. 
We have filed the original ibranamak with the English signature, 
the seal of the law officers, and the Company’s seal, attested by the 
principal men of Patna ; although its authenticity must be apparent 
on the first glance, we will yet adduce some additional proofs, the 
more clearly to establish this point. 

1. — Aulum Beg submitted the original ibranamak with a petition 
to Mr. Law. A copy of this petition is amongst the documents, 
and the original is still preserved in thti office of the Collector of 
Zillah Bahar. 

2. — Bahadoor Beg Khan himself, in 1203 F. S., at the period 
of the promulgation of regulation 37, 1793, filed a copy of the 
Ibranamn in the Collector's office. 

3. — 'i’welve years previous to this Khajah A boo Moohummud 
Khan, in a suit brought against him by Burkut (Jollali Khan, pro- 
cured a copy of this ibranamak from the Collector’s office, and filed 
it in the Zillah Court. This copy was admitted by the Judge. 
Subsequently by the Superior Court; and even on appeal to the 
Sudder Adawlut, no suspicion was cast on it’s authenticity. 

4. — Fn the case of Wahid Alee Khan, versus Qumur Oodeen 
Khan, some respectable witnesses deposed to the ibranamak. and 
Mr. Cornish, in consequence of the objections pertinaciously urged 
against it by the heirs of Aulum Beg Khan, procured the books 
from the Collector’s office, and satisfactorily established the fact 
regarding it. 

5. — Supposing the altumgha estates in the case of Nadira Begum 
not to have been the right of Aulum Beg, then it is no way impro- 
bable that he gave them to Bahadoor Beg, his favourite son, for 
the reasons specified in the ibranamak and petition. Because, 
after the death of Shuhbaz Beg, Aulum Beg had no right to take 
altumgha and other estates from the widow, in opposition to the 
deed of gift and public acknowledgment alleged by her, but so 
much property having come into^his possession without labour or 
trouble, he esteemed them a great acquisition, and in gratitude 
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nlinquished the altumgha estates in favour of his son BahstHoor 1823. 

Bnt independently of these arguments, itshoiitd be remembered Omar 
that this sort of gilt is by no means opposed to the practice of the Kl*an, ». 
country. On the contrary, it is no unfrequent occurrence for a Khan 
father, notwithstanding his having many sons, to transfer the whole and others, 
of his property to one favourite child to the exclusion of himself and 
the others, and that with a view to the maintenance of the dignity 
and importance of his family. For should the division of large 
zemindarees and rajahships, and other similar estates, atake place 
amongst all the sons for many descents, they would dwindle down 
to the si/e of a few beegahs or biswahs, and all the dignity and 
respectability of the family be lost. In bestowing a gift, moreover, 
on a son who is in the habits of constant obedience to and depend- 
ance on the parent, the father docs not become himself excluded 
from all enjoyment of it, according to the well known adage, 

“ Thou and thine are thy father’s.** We will however adduce some 
instances to prove our assertion. 

1. — Not long ago Rajah Mitrajeet Singh, one of the principal 
Rajahs in Zillah Beliar, gave all his raj and zemindaree to his eldest 
son, with the view of permanently establishing his name; and thus 
during his life time excluded himself and other children from the 
possession of it. A suit arising from this transaction is now pend- ^ 
ing. After passing through the inferior court, it is at present 
before the Sadder Adawlut, and the petition will shortly come t*o 

a hearing. 

2. — 7'he Rajah of Burdwan, although he had every reason to 
expect a long life, gave all Ifis raj to his son ; and a dispute at pre- 
sent exists between himself and his son’s widow, which the Sudder 
Court have adjusted by a summary proceeding. 

3. — The Rajah of Nuddea, although he had many sons, bestowed 
the raj and zemindaree on his favourite amongst them, and this 
gift was upheld by the Sudder Court. But, besides these instances, 

Madlioo Sing, Rajah of Tirhoot, and Beer Kishore, Rajah of 
Sarun, Churnparun, and Bettiah, during their life time, gave up 
their estates to their eldest sons, to the exclusion of their other 
children, and have since died ; but the donees maintain undisputed 
possession of the estates and lacs of rupees. In addition to all 
these arguments, the passive acquiescence of Aulum Beg Khan, and 
his sons Khajah Omar Khan, and Khajah Burrih Khan, in Baha- 
door Beg’s possession and administration of the altumgha estates, 
during a period of 40 years, is another presumptive prdof in favour 
of the authenticity of the deed of gift. 

Thirdly . — We submit the original purwanah, dated January 
27, 1777, with an English signature and the Company's seal. A 
glance at it uill dispel every doubt which might have arisen on in- 
spection of the copy, and it will be clear that it is not at vahcAce 
with the orders of the 20th, 23d, and 30th of January 1777, which 
are entered in the English abstract, and in which the altumgha 
estates are clearly stated to belong to Bahadoor Beg Khan, with- 
out even any mention of Aulum Beg. A copy also of the 
aforementioned purwahah^ viz. the umtU duduk^ is entered in the 
report ofthe law officers, dated 15, A. H. 1 191, corresponding 
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1835. ivitS March 31, 1777, which is styled njil and soorufhaL Copies 

of it are also filed in all the Collector's offices in Zillah Behar. 

Omar Fourthly Bushby’s purwanah giving possession to Au« 

jKliAii, V. ],,||| Khan, which has been filed in the proceedings will be 

mud Khan candid examination to contain a contradiction within^ 

audothtii's. itself. It is btated in the purwanah^ that after due investigation 
of the cop'ies of the ^ririans and of former Nazims, and the 

decree and copy of the sunnud of Council and the sijil and sboru- 
tHul, it appeared that A alum Beg Khan got possession in suc- 
cession tn^Shuhbaz Khan. Now, so far from this being the case, 
there is not in a single document any mention of his ever obtaining 
possession ; should then the purwanah prove to be thus directly 
at variance with the very documents on which it professes to be 
grounded, it cannot surely avail as a proof in favour of any one, bat 
must evidently be rejected. 

Fifthly, — It is stated that Auliim Beg was not proprietor of the 
altumyha estates, but only agent, superintendant, or manager of 
them ; but we beg the Court to consider that none of the documents 
in the case afford ground for such a presumption. It may be 
objected, that the opinion is adopted from the proceedings in the 
case in which Nadira Begum and others were respondents, in 
which Bdhadoor Beg appealed in his own name and as agent for 
his brothers, for three out of the four shares of the property of 
Shuhbaz Beg Khan. We urge in reply, that that case bears no 
analogy to this. That related to the personal property which the 
Council of Patna hud decreed to Aulum Beg Khan, and this for 
the estates, which the Council entirely made over to 

Bahadoor Beg, and to which no right o<? Aulum Beg could attach as 
appears from the decree and ibranamah ; nor consequently could 
they, after his death, be considered as forming part of his property. 
In this case the succession of himself and his brothers to the 
altumgha estates cannot justly be inferred from his having sued in 
his own and their names for the personal proparty. 

The documents then ^vhich we now submit, and on consideration 
of which Aulum Beg*s right will appear unfounded, are these : Ihe 
proceedings of Council ; the investigation of the law officers ; the 
ibranamax the umul dustuk dated January 27, 1777 ; the release 
of Rajc'\h Gopal 2!<ing proprietor of pergunnah Beest Huzaree, and 
signed by the Patna Council, dated Sufnr 10, 1184F. S. ; the 
decree of Council by Lord Cornwallis, Mr. Speke, &c. dated 
August 9th, 1792 ; the decree of the Foiijdarry Court of Zillah 
Bahar, datdd December 1 6th, 1805 ; the report of the Canoongoe of 
Zillah Sariin. dated August 15, 1819 ; the decree of the Dewanny 
Court of Zillah Sarun, dated November 19, 1799; the petition of 
Bahadoor Beg Khan, presented to the aforementioned Governor 
General ; and the letters of those Gentlemen to Bahadoor Beg 
Kflhn. 

In this case it is impossible that Khajah Bahadoor Beg should 
have held the estates as agent for Aulum Beg. We pray the 
Court to consider that the word mutrookah is defined to be the 
property left by a person st his decease. But the altumgha 
estates were during the life time of Aulum Beg alienated by him ; 
and therefore cannot he included amongst his property, or sued 
for as such by his heirs. 
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In the case of Biirkut Oollah Khan, versus Abon Moohumfnud 
Khan, although no other heirs of Anliim Beg, the desi'endants of ■ ■■ — 
Bahadoor Beg, were parties to the suit, yet all Aulum Beg’s heirs Omar 
admitted the gift of the altumgha estates to Bahadoor Beg, and 
remained in possession of the estates they then held, as appears niud*K?iin 
from their petitions and depositions hied in that case. The ibra^ and oibers. 
namah has been approved by the Zillah and Provincial Court 
Judges, and in this Court a reference has also been made to the 
law officers regarding its admissibility. 

It would be superfluous for us to advance any thing further. 

The Officiating Judge (W. Dorin) after maturely weighing the 
pleas urged in the above petition, recorded his opinion on the I3lh 
of January 1823 in the following terms: 

“ I have considered the petition presented for a re\iew of the 
decree in the cause Omra Khan (son of Aulum Beg) appellant, 
versus Aboo Mahomed Khan, Ameer Khan and others, respon* 
dents. The petition for review is presented by these two persons, 

Aboo Mahomed Khan and Ameer Khan, the first the son of 
Bahadoor Beg, and the second the son of Omar Khan. 

There cert iinly is a difference between the contents of the 
Persian decree of the Pat>ia Council bearing date in the Fuslee 
year J 184, or 1777 A. D, and the English abstract, or version of 
it, as given in the extract from the Patna Council’s proceedi:tg8 
now put in. The material variation is, that the Persian decree 
has the important words that the altumgha estate was to be given* 
over to Bahadoor Beg “ on behalf of Aulum Brg,** 'Ihe Persian 
decree seems to me undoubtedly authentic ; and that decree 1 must 
follow. Besides, if the decnee meant that the altumgha should 
he either adjudged to, or conferred on Bahadoor Beg, for bis 
(Bahadoor Beg’s) use aod benefit, why did it provide that the 
widow was for life to be paid the produce of her legal share of it 
as an heir, viz. a fourth ? — Of that part of the decree there can be 
no possible doubt. 

I infer that it must have been meant Bahadoor Beg should take 
possession, or rather keep possession, as manager, on the part of 
Aulum Beg, and pay the widow as directed. 

An ol'jection might be urged (which however has not been 
urged by the petitioners) that in 1777 the Provincial Council 
should have first referred the question to the committee of rev*eniie 
at Calcutta, under an order of Government bearing date the 1 2th 
of Januaiy 1774, which says, that in adjudging lakhiraj land 
beyond 1,000 rupees produce per annum^ the Provincial Councils 
were, previously to final judgment, to refer for approval to Calcutta. 

It is probable the acts of the Provincial Councils may not have 
been always very regular as to form. 

1 he petitioners have now given in what they term the original 
pnrwanna of the Council (not the Supreme Council it appears^ 
but the Provincial Council of Patna) bearing date a few days 
alter the decree, and apparently conferring the altumgha on 
Bahadoor Beg, with the signature of one member of the Council, 

William Young, And this apparently agrees with a notice in 
the English proceedings. If such a, document was really given, 
it must, i think, have been meant that Bahadoor Beg was to b^ 

VOL. iir. c c 
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looited on as the man of business, the manager of the altumgh^. 
It is clear, beyond a doubt, that the Provincial Council had no 
authority to confer the altumgha on Bahadoor Beg. If the pur- 
wanna be looked on as a sunnud of succession, such could only 
have been given by the Supreme Council, under an order of 
Government bearing date the 8th of February 1775, to the effect 
that, for lakhiraj land beyond 100 rupees annual jumma, sunnuds 
of succession were to be taken out from the Council at Calcutta 
only. 

As to ^he alleged deed of renunciation (ibranamah) by Aulum 
Beg, bearing date in 1 195 Fuslee^ (of which they now profess to 
have brought the original) why should such a deed have been 
executed by Aulum Beg in 1 195 F. S , if in 1 182 F. S., the altumgka 
was either decreed to Bahadoor Beg, one of his sons, or conferred 
on Bahadoor Beg ? And if Aulum Deg never succeeded to the 
alfumgha, but was (as alleged) excluded from the first, how does 
it happen that certain mokurreree arrangements of 1 195 are attri- 
buted to him, and stated as the foundation of hibehnamehs by 
Bahadoor Beg in 12(^2, after Aulum Begs death? 

The argument urged as to the probability of Aulum Beg (like 
other instances quoted) having resigned in favour of one son, does 
not seem very forcible. The main argument originally urged was, 
that he never acquired any interest in the altumgha, and had none 
to resign. 

The same may be said of the argument as to the expediency of 
nondivision of land; viz. that it will ultimately be divided into 
nothing. Our system prescribes continual division. With the 
question of policy the Courts have nbthing to do. 

The idea that altumgha is not property, and inheritable property, 
like a man’s other estate, is directly negatived by our regulations. 
What was held regarding will be seen so far back as the 

29th of June 1784, in the resolutions of Government, in conse- 
quence of which the office for the registry of alienated lands in 
Bchar, was instituted. 

1 see no sufficient reason for not admitting the authority of the 
purwanna of Mr. Bushhy (the superintendarit of the above office) 
bearing date the 2lFt of April 1785,(1 192 F. S.) and reciting that 
Aulum Beg had till then been the holder of the altamgha^ since the 
decease of ^^hahhaz Beg. 

1 still therefore infer that Bahadoor Beg was only manager. In 
the suit regarding the personals, which was appealed to the Sudder 
Dewann^ Adawlut in 1803, he appeared 6n account of himself 
and brothers. Though this does nut prove he was also an agent 
in regard to the altarnghuy still it makes it not improbable that he 
was so. 

There is, as far as I can discover, no proof at all of separate 
Adverse possession, bond fide or maid fide^ beyond twelve years 
before Omar Khan came forward. He came forward as an Oozrdax^^ 
«ir objecting party, in the first of these two suits, in the Fuslee year 
1219; though this his own suit, (decided at the same time ks the 
other) was not brought till the beginning of 1 223. ’J here would seem 
to have been a d skhil kharej^or change of names, at the Collector's 
office, so late as 1209, Bahadoor Beg's name being then put out and 
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Received the following artee from Cazee Mahomed Sady, the head Cfeee 
of the city. 

** In pursuance to your orders to me and the Muftees to make an enquiry into 
'the state of the effects of Shahbaz Beg Khan deceased, said to have been privately 
carried away from his house, and embezzled, and* to call upon the slave women 
fur that purpose, we have repeatedly sent people to the widow, demanding that 
Che slaves may appear liefore us, but she will not pay the least attention to it^ and 
bircarrahs are now mohussit over her. 

**Aureed,tliat as the Hoard have thought proper that such an examination should 
be made, they do not now suffer their orders to be disputed ; and that to put an 
end at once to this affair, which has been already so often brought before tbe 
Board, a guard of sepoys be placed over the widow, not Co suffer anv person to 
have iutercoiirse with her till the slave women are given up. As tins appears 
from the following opinion of the head Cazee to be conformable to the Moosul* 
athn law.*' 

From the Cazee Syed Moohnmmud Sady. 

** Nadira Begum wrongfully keeps to herself, and will not produce the slave 
women of her deceased husband, Shahbaz Beg Khan, who constitute a part of 
the demised's divisible property, and are acquainted with the disposal of the other 
effects. The reigning power therefore should send in to her reputable women, as 
^meena, to bring them out by force; and it has ever been customary for reigning 
power to lay restraint upon and confine any refractory person, to procure tbe 
right of another, that he may not lose it.** 

ChicJ*a Miuute . — ** The Chief acquaints the Board, that notwithstanding the guard 
of sepoys placed over the widow of Shahbaz Beg Khan, to oblige her to deliver 
up tbe slave women as minuted in consultation 3d of April, she has not yet 
thought proper to comply ; but now represents that these women are not slaves, 
but the lawful concubines of her late husband, which puts it out of her power 
to suffer them to appear in public. He fiirtiier begs leave to add bis opinion, 
that Gyrut Beg and the other persons now under confinement, should be no 
longer kept from their trial, but be delii’cred over to the Foujdarry Courts 
wiihdiit delay ; and that the guard stationed over her, to oblige her to deliver 
up the slave women and papers in her possession, having failed of effect, should 
be taken off till the trial for forgery be finished,** 

Messrs. Golding, Maxwell, and Bird coincided with the Chief in the above 
opinion, that Gyrut Beg, &c. should be sent to tbe Foujdary Adatvlut, and that 
the guard should be removed from over the widow. 

Mr. Young thinks that those persons who arc now in confinement upon a 
charge of having secreted the effects of the late Shahbaz Beg Khan ought not 
yet to be delivered over to the Foujdarry Adawlut to take their trial for the 
forgery, as the original intention of their confinement lias not yet been fulfilled, 
namely, to ascertain by such evidences as were to be brought, what effects bad 
been secreted, and that should they be now given up So that Court, we shall no 
longer have authority to oblige them to make restitution. In respect to tbe 
guard nt sepoys alationed over the widow of Shahbaz Beg, with a view to oblige 
her to deliver up the women acquainted with the manner in which the effects 
were said to be secreted, and to whom entrusted, also to enforce tbe delivering 
up the seal of the deceased, and the aunnurls of the aitumg-ha, as neither o{ those 
purposes have been accouiplislied, be thinks it zliould not be withdrawn. Mr. 
Youiiir has fiinher reasons to urge in support of his opinion on both these heads, 
wliirli lie will take another opportunity to deliver at large. 

I'he majority being of opinion that Gyrut Beg, dtc. should be delivered over 
to the Foujdarry Adawlut to take tbeir trial for the forgery, and tliA the guard 
should be for tbe present taken off the widow. 

Ordered , it be accordingly done. 

True Extracts, 

Territorial Department,! (Signed) HoLT MacKenzIE, 

14th Feb. Hi22. f Sec, to Government 


1S23. 


Patna con- 
aultation, 
April 3p 
1777. 


Patna con* 
snltatioD, 
May fi, 
1777. 
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1823. DEBNaTH MUJMOOADAR, Appellant, 

versus 

Jan. 14th. KISHENPERSHAD GOOEEN, Respondent. 

Adeedhav- THIS was a suit instituted by Ramgopaiil Mujcnooadar, in tht 
declared Beerbhoom Zillah Court, on the 28th of June 1814, against the 
inndmissi-* respondent, to establish his right to assess thirty- two beegahs and 
bic by a nineteen biswas of land, at the rate of 47 rupees annually. Ihe 
zillah de- land waswsituated in Dwarkanathpoor, and the defendant claimed 
which an" ^ ^okurreree jumma- Suit laid at 141 rupees, 

appeal was three times the yearly jumtna, 

preferred. The plaint set forth, that the plaintiff purchased the lot in 
biitsubse- ’ivhich the lands in dispute were situated, in the name of his son 
withlirawn Mujmooadar, and obtained possession ; and that the 

hy razeena- defendant, who rented 32 beegahs 19 biswas of him, the jumtna 
mah, held of which, according to the pergunnah rates, amounted to rupees 
that the 47^ for several years paid only a small portion of revenue, and 
of Md/de- refused to come to a settlement or execute an engagement ; 
crce is not that in consequence of this, the plaintiff served a notice on the 
sufficient to defendant, who replied that he held the thirty- three beegahs of 
preclude j^nd at a fixed annual jumma of 10 rupees, 8 annas, and that ha 
to Uic^au- 1 175 to 1220, B. S., and 

thenticity had the deed in his possession which conferred the tenure upon 
of the deed him; that after the defendant was ejected JVom the above land, 
inasiibse- the case came- before the Court in 1206, B. S., and the Judge 
quent suit. the deed produced by him to be inadmissible, on the 

ground that no mention whatever was made of the defendant’s 
mokurreree tenure in the settlement papers in the Collector's office ; 
and as the defendant had been in possession of the lands since 
1208, B. S., and refused to pay rent according to the pergunnah 
rates, the plaintiti'now sued for redress. 

Ihe defendant, in reply, stated that the plaintiff had bought a 
portion of Dwarkana,thpoor at public sale, under the fictitious 
name of Ramkanth Muokuijeah, and had ousted him in 1206 
B. S., from thirty- three beegahs of land, which he held as a 
mokurreree tenure; that upon this he brought an action 
against the plaintiff’s agents for dispossession ; that the plaintiff 
also sued him for balance of rent in the Zillah Court, where 
his claim was dismissed and a decree passed in his (the 
defendant's) favour by the Register; that, however, when the 
plaintiff, cii appeal to the Judge, obtained a decree, he (the de- 
fendant) appealed to the Calcutta Provincial Court; that Riittee 
Kanth was sent by the plaintiff to him, and executed a deed 
setting forth that the jumma of the above thirty-three beegahs of 
land should be fixed at 10 rupees, 8 annas, and the dispute was 
accordingly amicably adjusted ; that the claim now preferred by 
the plaintiff de novo was not cognizable under section 16, 
regulation 3, of 1793 ; that he (the defendant) had really held 
the lands in question on a mokurreree tenure at a fixed rent of 
10 rupees, 8 anas, since 1176, B. S., and had, down to the present 
time, for a period of 47 years, continued to pay rent at that rate ; 
that the original san/iztds of 1176 and 1196, B. S., granted by 
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former zemindars and bearing the signature of Mr. Keating 18«^- 
were extant : that the circnmstaiu*e of the mokurrertp. tenure not “ 

being mentioned in the settlement papers in the 0 . Hector's office 
could not affect his (the defendant’s) title, inasmuch as they 
were not signed by any government officer, and as the plaintiff was gisheupir- 
a servant in the Collector's dffice, he hud tubricuted those docu- sliaud ^ 
nieuts so as to suit his own views. r,.,* , . 

On the 30ih of December 1815, the Hegister of the Zillah, in 
deciding the cause, observed that the del8..di|^t s siateiAent, with 
regard to the jumma and land in dispute being held by him us a 
tnokurreree tenure, was not true, and that the sunnvds produced 
by him were inadmissible and not entitled to credit ; and as it 
appeared from the report of the aumeen appoiut^jd by the Court, and 
the rent-roll produced by the plaintiff, that the defendint was in 
possession of ‘29 beegahs, 19 biswas, 10 gundas, 3 cowries of land, 
the jumma of which, according to the paekusht jummabundee^ 
amounted to 33 rupees, 8 anas, 13 gundas, he passed a de ree 
directing that the plaintiff should receive an annual rent of 33 
rupees, 8 anas, 13 gundas, for the above 29 beeg ihs, 19 biswas, 

10 gundas, 3 cowries of land, and should give a pottahv^ that 
effect ; providing, at the same time, that in case the delendant 
should refuse to take such poUuhf the plaintiff should be at liberty 
to make a settlement with any other person according to the 
pergunriah ^ates. The costs of suit were made payable by the 
defendant. . 

The defendant appealed to the Judge; and the plaintiff was suc- 
ceeded on his death by Debnath Mujinooadar. In consequotice, 
however, of the Register being appointed Judge of the above rillah, 
the case was transferred to the Calcutta Provincial Court; under 
sectiuii 14, regulation 2, of 1805. 

On the 30th of December 1819, the Second and Acting Judges 
of that Court passed a decree to the following effect : 

It appears from a copy ol Mr. Keating s iK^e, that he considered 
tha mokurreree siinnad to be genuine; and there is therefore no 
doubt that the lands in dispute were held by the defendant as a 
mokurreree lenure. 'flie docuineiiis produced by the respondent 
from the Collector’s office, purporting to have been filed by former 
zeniindars, for the purpose of invalidating the delendant s mokur- 
rerec tenure, are inadmissible ; inasmuch as their aiithenticity has 
not been proved, and even if they had been authenticated, they do 
not aH'ect the present case. It appears from the ikrarnamah, or 
written acknowledgment produced by the appellabt, dated the 
17th of Bysakh 1‘2U8, B. S., and signed bv Rutteekiinth, a former 
tulookdar, that the appellant, on his mokurreree sunnud being 
nullified by the decision of the Zillah Judge, on a former suit, 
appealed to the Proxiiicial Court, but that afterwards the depute 
was amicably settled, and an ikrarnamah e\ecuted by the said 
Riitteekunth (which was duly registered) specifying that the lands 
in dispute should be held by the appellant as a mokurreree at a 
jumma of 10 rupees, 8 anas, and a razeenamah was filed hi the 
Provincial Court on the basis of the.above acknowledgment, that 
the lands were mokurreree. It appears also from the two other 
documents, one dated 19th of Magh 1190, bearing the seal of 
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dar, V. 
Kiiiiienper- 



Mahomed Zuman Khan, and the other dated 5th ofSawun 1176, 
B. S., bearing the seal of iVlahomed Ussudoozuman Khan, and 
signed by Mr. 'Keating, tiiat the above lands were the appellant’s 
mokurreree tenure, and that an ikramamah to that eft'ect had been 
executed by Rutteekunth. The appellant’s claim therefore to the 
mokurreree tenure is not barred by the* decree passed by the Judge 
on appeal in a former trial, declaring ihe above $uimnds to be null 
and void. They therefore reversed the derision of the Register, 
directing ^he respo^deiit’s claim for an encrease of rent to be 
dismissed, and the costs of both Courts to be made payable by him. 

Debnath Mnjmooadar preferred a petition for a special appeal to 
this Court, ^^hich was granted, on the ground that the mokurreree 
sunnuds produced by the respondent had been disallowed and 
declared inadmissible by a former decree The case accordingly 
came to a hearing before the I'hird and Officiating Judges .(N. T. 
Goad and W. Dorin) who having perused the pleadings of the 
parties, and all the documents connected with the case, saw no 
reason for altering the decree of the Provincial Court, which was 
therefore affirmed and the appeal dismissed with costs. 


1823. BHOWaNEE BUKSH, (Pauper), Appellant, 

— versus 

Jan. 20th. KHEIT SING, Respondent. 

In asiiithy THIS was a suit preferred on the 1st of November 1813, in 
*'rictor*to*' the Zillah Court of Allahabad by the appellant, in f or md pauperis^ 
sepa^te recovery of oue-tliird of talook Boondee, the yearly jumma 

possession of which was Stated to he 1,500 rupees. The plaint merely set 
of his share, forth that the plaintiff, together with Sohroo Sing, had formerly 
danfuMri action in Jfbi'md pauperis for two-thirds (each a third) 

that heliad tuiook Booiidee against the defendant, that their respective 
exclusive rights were then established by the evidence adduced; but that 
possession they were nonsuited in consequence of a petition of the defendant 
tn'Comoa- pauperism being admitted; that as now the 

ny*!. Go- pauperism of the plaintiff had been e>tablished to the satisfaction 
vemiiient, of the Court he renewed the suit on his own behalf, 
without The defendant, in reply, urged that the petition of the plaintiff 
to*"rove * forth whence his rights arose, whether in consequence 

cxcl^s'ive of inheritance, or purchase, or otherwise ; that consequently it was 
right, held not incuinhent on him ti file a specific reply; that the former cause 
that the instituted by the plaintiff had nut been investigated, but was nou- 
miiabon' pauperism being not established. The plaintiff in 

docs not Replication, stated that Busawiin Sing, the ancestor of both parties, 
apply. had six sons ; two of whom died without issue, 1'hakoor Sing his 
(the plaintiff’s) father, Dureao Sing father of the defendant, and 
Khooshal Sing the father of Sohroo Sing, another sharer, and MuU 
hul Sing whose son had died leaving a widow; that although the 
whole village had always ren^ained in the name of one brother, 
yet that the other three had always shared the produce of the 
astute after deducting the Government revenue, living together, 
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as their father had done before, without any dispute arising can* 1833. 
cerniiig the division of their respective shares. "" ■ 

That when in the year r212, P. S., the defendant obtained a Rliowanee 
decree against Baboo Ram Shewuk Siiig, farmer, in the Zillah 5ljK***A.*'* 
Court, although the plaintiff assisted the defendant in managing the ^ 
suit and lived with him ; yet, through ignorance of the regulations, 
he neglected to insert his name in the petition ; that the defend- 
ant in the year 1216, F. S., began to quarrel with the plaintifPr 
and an order was passed by the Board of Commissioners, upon a 
petition presented to them by the plaintiff for his sha^ of the 
zemindaree, that he (the plaintiff) should institute a suit in the 
Civil Court, in consequence of which order the present suit was 
instituted. The defendant, in rejoinder, denied the truth of the 
plaintiff's assertion respecting the division of the produce of the 
estate. He stated that Busawun Sing, the ancestor of the parties, 
who was proprietor of the talook Burdeha, and of the talook Booii* 
dee, in pergunna Secundar, seeing the number of his children 
and brothers, in order to settle their contentions, gave to each of 
his heirs one or two villages, and put them in possession of their 
respective allotments; that the village of Muuhor in Burdeha 
and the mouza of Oodepore were given to the father of the 
plaintiff, and the talook of Boondee to the father of the defendant; 
other villages being given to the other heirs ; that in the year 1210, 

F. S., when Chiimur Sing, Runjeet Sing, and Busawun Sing, 
divided the talc ok Burdeha into three parts, the villages belonging • 
to that talook were taken from all of them; and the plaintiff being 
content with mouza Oodepore, which he then possessed, made no 
objection to the appropriatiem by them of mouza Munhor; that 
now the plaintiff sued for possession of lands to which he had no 
title whatever; and in order to shew the futility of his claim, and 
the truth of the defendant’s assertion respecting the purtiti’)n of the 
villages, the length of time during which the disputed propeity had 
been in the defendant's possession was sufficient evidence, and 
moreover proved an insuperable bar to the present action. 'J hat if 
the plaintiff had a right to any part of the talook, when a suit was 
instituted by Sheik Nisar Ali against the defendant for possession 
of it, which suit was decided in favour of the defendant, the decree 
would have contained some mention of the plaintiff’s right ; and 
finally, that as neither the plaintiff nor his ancestors ever possessed 
any part of the disputed talook, the claim at present brought 
forward was nugatory and unworthy of attention. 

On the llth of Aiay 1815, the case having been gone*through 
by the Acting Zillah .lodge, it appeared to him that from the tes- 
timony of the witnesses, with the exception of two years, during 
which the father of the plaintiff was in possessi>)n, and since which 
thirty-five years had elapsed, the disputed talook was never in the 
possession of the plaintiff or of his father; and that consequently* 
the action could not be entertained. He therefore dismissed the 
suit with costs against the plaintiff, to be levied on any property 
which might be proved to belong to him. The plaintiff' on this 
appealed to the Benares Provincial Court, and on the 27th of 
January 1819, the Fourth and Sen Lor, Judges of that Court, in op- 
position to the opinion of the Second Judge, concurred in thinking 
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and tlii-^ action h.id been inhtitnted, was a sufficient bar to its 

BiiiiWHiire admission ; and they therefore dismissed the appeal, affirming the 
KiitUSin Judge ot'^llahabad of the 1 1th of Mav 1815. 'I’he 

“ costs in In-th Courts were given against the appellant, to be realized 
from any propeity he might be proved to possess. 

7'he appellant petitioned for the admission of a special appeal 
from this decision, in foimd pauperis ; and this was granted by the 
Cuuit of Siidder Oewanny Adawliit on the 29th of July 1820. 

'I he was brought before the 1'hird Judge 7'. Goad) who, 
after hearing the whole of the evidence adduced, recorded his 
opinion that the plea urged by the respondent as to the division 
of the property by busawun Sing during his life lime had not been 
proved, no mention of it even having been made in the reply of 
the defendant in the former case, in which the plaintiff was non- 
suited by the Judge of Allahabad ; and that the assertions of the 
Te>p()ndei't, that nioiiza Oodeptire, which was in the possession of 
the appellant, was part of the property of busavvun >ing, had not 
been estiblished. On these grounds, and fir the reasons given 
by the fSecond Judge of the Court of Appeal in his proceeding 
dv^ted the 1 2th of December 1818, (whi- h were in substance that 
the est .te had been admitted to be ancestral, that no division had 
been proved to have taken place, and that the fact of the name of 
the defendant alone being registered as proprietor could not affect 
‘ the rights of the < ther putteedars or j»>int proprietors) he declared 
his judgment that the decisions of the Zillah Court of the 1 Ith of 
May 1815, and of the Benares Court of Appeal, dated the 27th 
of January 1819, should be rest inrled ; and that the appellant 
should obtain one third of the talouk of Boondee ; the respondent 
paying him the prcvceeds thereof from the time of his filing the first 
pet.t on which was nonsuited ; that is, from the bth of June 1808, 
up to the date of his receiving possession ; and that the costs of 
the three Courts should be made pavahle by the respondent 'J'he 
case was ultimately l^rought forward before the Officiating Judge 
( W, Dorin) on the 20th of January 1823. His opinion was to the 
following effect: It appears that the respondent admits the dis- 
pnted talook to have been the hereditary propeity of Busawun, 
the common ancestor of both parties. He has not sufficiently 
proved that the appellant ever received any ct>mpensation in lieu 
of his share of that property, or that he had forfeited his right to 
it; and as the territory of Allahaiiad ca'ce into the possession of 
the Company in the year 1210, F. S., and this suit was instituted 
in the year 1216, F. S., sntlicient time has not ela{)sed to render 
the suit of the appellant inadmissil)!e. On these grounds a decree 
was passed agreeablv to the opinion of the Third Judge, and the 
decisi )ns of the Zillah Court of Allahabad ofth-j 1 1th of May 1815, 
^nd of the Court of Appeal of Benares of the 27th of January 1819, 
were rest mded. It was ordered, that the lespondent 'should de- 
liver over possession of one-third of the talook Boondee to the 
appellant, paying him the proceeds of the same from the time of 
his filing the first plaint, which was nonsuited, to the date of hi'^ 
entering on possession. The. costs of the three Courts were made 
payable by the respondent. 
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OUDAN SING, and TEJ SING, (a minor, through his guardiAi, 1823. 
the above named Oudan Sing), Appellants, 

rsrsMS Jad. 23rd. 

KANTH CHUND PANDE, (guardian , of Beiiarek Lall, a 
minor), and GOl^AL CHUND, Kespoiideots. 

THIS was an action first brought by the respondents, the In a cnse 
original plaintiffs, on the 9th of June 1815, against the appellant 
Tej 'Sing, and Jowahir Sing a former defendant, in the borrowed 

Provincial Couit for 14,391 sicca rupees, 5 J anas, on a«iount of and a bond 
a debt, with interest, lent on a deed of hye-bil wvffa or conditional executed 
sale, and the amount of three times the rent of half the talook for the pay- 
of Sultanpore, &c:. as detailed in the plaint, and afterwards, [be™* 
agreeably to an order of Court under date the 20tb of January legal rate 
1819, an amended plaint was filed for the recovery of 1 8, 1 59 ot interest, 
rupees, 15 anas, on acconnt of the value of the lands in dispute , 

and the ainount' of the debt. It was set forth in the plaint, that afterwards* • 
Jowahir Sin^, proprietor and Malgoozar of Dhoonee and other Huother 
villages in zillah Sanin, borrowed of the plaintiffs the sum of 9,896 bond ex- 
rupees, in order to make an advance on account of the farm 
Buliimpore Ilonnea and other mouzas, and for the purpose of 
defraying half the purchase money of talook Sultanpore, at an one- half 
interest of one per cent per mensem ; that on the 2d of Foot 1817, p^r ewt^ as 
F. S., he gave to the plaiiitiHa an engagement stating that they 5[b**Courr* 
should retiii),as a voucher of the above debt having been incurred, bdd that 
the papers relative to the lease of the farm of half Ruhim pore no part of 
•llooiiea and Durveshpore Deara, and those relating to the purchase iheoriginal 
of half Sultanpore and Jeswuntpore Muhdawan, and that f 
(Jowahir Sing) would repay the above sum with interest at the rate 
of one per cent per mensem in four years, and receive hack the title though no 
deeds; that in case he should not he able to repay the money within illegal in- 
that time, he should lose the rights which accrued to him from those 
documents, and that tlie said rights should pass over to the " 

plaintiffs ; that he would give the papers relative to the purchase of 
Sultanpore to the plaintiffs after registering them ; that accordingly 
when this was done he gave to the plaintiffs the title deeds relative 
to that property, together with the dociinients relative to the farm 
of Ruhimpore ; that in the year 1218 F. S., he (Jowahir Siiig)^after 
purchasing Diirveshpore in the name of his father Miinsa Ram, 
borrowed 1,800 rupees to pay for it ; afterwards, in 1219, 500 rupees 
to pay his rents, and also 335 rupees from the houses of Jeewiin 
Doss and Kantli Clmnd and the plaintiffs ; and entered into a bond 
to pay tliose sums, together with those specified in the deed of con- 
ditional sale; that, alter the expiration of the term agreed on, the 
plaintifi’s filed a petition in the Patna Provincial Court (agreeably to 
the 17th regulation of 18( 6i for 18,159 rupees, 15 anas, the sum 
due to them c)n account ofthe deed of conditional sale, with interest ; 
that on the 8th of February 1814, the Judge of that ( oiirt caused 
a notice to be served on .lowahir Sing to this effect, that after a 
deduction of 315 rupees, which was over and above the sum 
specified in the written obligation, he should pay, within one year, 
to the plaintiffs, 17,824 rupees, 7 aiians, or deposit the same sum in 
the Couit; on his failing to do which the conditional sale of 
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1823. ^xiltanpore should become absolute; that Jowahir Sing’s receipt of 

this notice is among the records of the Court ; that he, nevertheless, 

Oudsti Sing neither acted according to the rules laid down in regulation 1, 
•iitl TpJ 1796, and 17, 1806, ngr urged any excuse for not doing so; but 
Kauth * Oudan Sing, his brother, who still lives with him, although he 

C-iiiind had v^'ritten letters promising to pay the money, and had given, as 
Pande nod well as his father IVlunsa Kam, his testimony to the bonds entered 
another. Jowahir Sing, filed two petitions in the above mentioned' 

Court, one on his own part, and the other on the part of his son Tej 
SSing, a^minor, alleging excuses for not paying the money ; that the 
Judge, after reading these petitions, refused to give possession on 
the strength of them, and ordered the plaintiffs to institute a regular 
suit for the possession of the above talooks, and that the claim 
of the plaintiffs therefore now was, that they might be p»it in 
possession of half of the talooks of Sultanpoor and Jeswuntp )re 
Muhdawan, in pergiinnah Shahpore Urnmeer, and of the farm of 
half inouzas Ruhiiiipore Roonea, &c. thrice the jumma amounting 
to 3,984 rupees, or that they might recive the money due to them 
agreeably to the obligations executed in their favour, and the 
account books of the houses of Jeewun Doss, «&c. with interest up 
to the 30th of Bysakh 1222, F. S. 

Oudan Sing, in reply, denied receiving the money, and executing 
the alleged obligations, as also having written the letters to the 
plaintiffs, promising to pay the money. He urged, that the deed 
‘ of conditional sale was exec uted in favour of Beharee Lall. a minor, 
who could nut have paid so much money ; that the plaintiffs had 
also allowed it to escape them, that the name of Jowahir Sing in 
the papers relative to Sultanpore nnd the farm of Ruhimpore 
Roonea, &c. had been merely siib>tituted ; that this therefore was 
an extraordinary case, where both the plaintiffs and defendants 
were substitutes for others; that, moreover, the money inenlit nod 
ki the document relative to Ruhimpore, was paid in the year 1216 
F. 8., and the purchase money of half Sultanpore in Jeth 1216; 
that the deeds of sa'e were written in the sante year,, and eight 
months before the second of Boos 1217, F. S., the date of the 
acknowledgment brought forward by the plaintifi’s; that Jowahir 
Sing therefore could not have borrowed the money to make the 
advance abovementioned; that the fact was, that he (Oudan Sing, 
the defendant) sent to Jowahir Sing different sums of monev, to 
enable him to buy Sultanpore and Dhoomee, <!kc. The monev was 
sent in drafts from Chuprah and Moorshedabad, and with this he 
bought tKe lands aliovementioned, as well as others in Sariiii and 
behar; that it was most pn^hable Jowahir Sing did not give any 
acknowledgment to the plaintiffs; that if he did so, h^ must have 
done it with a view to defraud him (Oudan Sing), and to establish 
the right of property in himself, by making his own name appear as 
proprietor ; that, however, the transaction was of no consecpience, 
as the name of Jowahir Sing in the deed of sale was a substituted 
one, and as he (Ondaii Sing) was the real proprietor of the lands, 
and had had possession from the time of the sale ; that moreover 
the purchase of Ruhimpore Roonea and Diirveshpore Deara was 
conducted in the name of Munsa Ram, and that as the plaintiffs did 
not object at that time, they could not uow bring forward a claim- to 
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them ; thdt besides, the obligation alleged to have been entered^ J82J. 
into by Jowahir Sing is for a debt, no mention was made in it of — — ^ 
buying or selling; and there was, therefore, no reason for supposing OudAnSing 
it to he a deed of conditional sale, so as to come undei the 17th 
regulation of 1806; that the plaintiffs also affirm that at the time 
of its execution, he (Oudan Sing) was at Moorshedabad,lrrom Chuod 
which place, alter a few years, he returned to his own country; that Pande and 
it was then difficult to suppose that his name should have been 
affixed to it as a subscribing witness ; and that, finally, since the 
year I ‘2 10 F. 8., or during the last \ ‘l years, his affairs have been 
separated from Jowahir Sing's, and that Jowahir Sing receives from 
him the sum of 20 rupees per mensem for his services. 

Tej Sing, a minor (son i » Oudan Sing), in his reply, set forth that 
the obligation brought forward by the plaintiffs was null and void ; 
that his grandfather Mu nsa Itam bought Ruhimpore Roonea and 
Diirveshpore Deara on the 22d oH Jet h 1218, from Mirza Imdad Ali 
for the sum of 16,00 1 rupees, and made over to him by a deed of 
hibb'i-bil-iwuZy or gift for a consideration, one-half share of the 
same in the year 1220 F. S., by right of which he is now in posses- 
sion of it, and has in his possession also the deed of sale under the 
seal of the Muftee and Register as they were given to him by his 
grandfather ; neither Jowahir Sing nor Oudan Sing having any 
right to the property ; that although the plaintiff’s, jointly with 
Jowahir Sing, may have forged documents, they cannot be con- 
sidered valid by the Court, nor in any way prejudice his (Tej Sing's) * 
right. That if the documents were genuine, thwplaintiffs would 
have objected when Jowahir Sing received back the money ad- 
vanced on account of the farnf, and when his (Tej Sing’s) grand- 
father bought the land ; and, lastly, Chat the demand of the plain- 
tiffs, which is grounded on the alleged obligation, is inadmissible. 

Jowahir Sing, in reply, denied having received the sum of 
335 rupees, part of the demand of the plaintiffs ; he affirmed that 
the plaiiitilfs had instituted a single suit on account of documents 
bearing dates of diderent months and years, well as of the ac- 
counts of different mercantile houses, which have no relation what- 
ever to each other, which mode of proceeding was forbidden by the 
regulations : that he (Jowahir Sing) first received from Kanth 
Chund Pande 5,000 rupees, in order to make an advance on ac- 
count of the farm of Ruhimpore Roonea and Durveshpore Deara; 
that in return, he executed a bond for 6,000 rupees, iii the name of 
the father of Kanth Chund, in which was included a sum of 900 
rupees, which he before owed to Kanth Chund; that he hromised 
to pay two per cent interest per mensem ; and to that end entered 
into two separate agreements, the one to pay one per cent interest, 
and the other one per cent under the name of mihnutana ; that in 
part of this he had paid 600 rupees, and had also received from 
the same individual 300 rupees, in order to pay for the taiool^ 
Suitanpore; for which debt he had executed an obligation in the 
form of a bond for the aggregate of the sums borrowed, and in- 
cluding interest to that date, altogether for 9,896 rupees, iu the 
name of Beharee l^all and Gopal Chund his sons; and a separate 
document for interest at half pen cent^ to be considere'd as 
mihnutana; the creditor at the same time promising to returp the 
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1623. Atrmer bond, but as he did D(»t eventually return it, he (Jowahir 
■ Sing) only gave him the deeds relative to the advance on account 

OiidaDSiDg of Ruhinipore, &c. and none of the other papers mentioned in the 
Riid Tej obligation ; that afterv^ards, when Mirza Iindud Ali expressed to 
Kaiuh*^* him a wish to sell the disputed lauds, on the 2i2d Jeth 1218, F. S., 
Chiind (Jowahir Sing) boirowed 1,800 rupees from Kanth Chund on a 

Pande and separate bond, and agreed to pay it by other means, and bought 
another. the abovementioned mouzas in the name of his father Miinsa Ham ; 


that on the 30th Bysakh 1219, F. S ., he again requested a loan of 
500 rufiees from Kanth Chund ; but after taking from him a bond 
for that sum, he (Kanth Chund) retained the money on account of 
the interest mentioned in the former bond as mihnntann, but that 
be (Jowahir Sing) received none of it ; and that Kanth Chund gave 
him 35 rupees, in order to enable him to have other documents 


drawn up; th.at these documents were prepared but not used ; that 
as to the assertion of the pLintid's, that they had died a petition 
agreeably to regulation 17, 1806, and that a notice had, in conse- 
quence, been issued, he (Jowahir Sing) knew .nothing of it, nor how 
a receipt for it could have been produced in Court. 

On the 3d of Alar h 1819, the case was brought before the 
Provincial Court, and it was held by the Actins: Judge, that from 
the contents of the written obligation under date the 2d of Poos 


1217, F. S., it did not appear to be of the nature of a conditional 
sale, and that it could not have that ed'ect, because when Jowahir 
Singh borrowed money, entering into two new bonds for the aggre- 
gate, the conditions of the fir>t bond became rnodiHed, and the 
lands mentioned in the document (by regulation 1 7, 1806) could 
not be sold; that consequently the plaintiiFs had no right 
whatever to the po.«session of them ; but that, from the documents 
and depositions, and the answer of Jowahir Sing, they appeared to 
be entitled to the money lent with interest; that although Jowahir 
Sing denied receiving a part of the loan, namtjly, 500 rupees, on 
account of one of the lionds ; and asserted that the plaintiHs took 
illegal interest, he nevertheless himself acknowledged that he had 
executed that bond, and the witnesses prove him to have received 
the money ; that, moreover, it was by no means proved that the 
plaintid's received, orthat any mention was made of illegal interest; 
that, as appeared from the circumstances of the case, Oiidan >ing 
was aware of the transactions carried on with the plaintilTs, he hav- 
intr been witness to two of the bonds executed by Jowahir Sing, and 
having written letters respecting the discharge of the debt dne to 
them, and the lands bought by Jowahir Sing being in point of fact 
Oudan Sing’s property and in his possession ; that it was just tint 
the money borrowed by Jowahir Sing to biiv those lands shon'd be 
paid by Oudan Sing ; that, moreover, as the advance made was 
used in buying the above lands, they could not he released with- 
V)ut the payment of the debt due to the plaiutifis. A de- 
cree therefore was passed, that Oudan Sing should pay to the 
plaintirik the sum of 12,198 rupees principal, and 1 1,980 rupees, 
5 anas interest, up to the date of the decree; in all 24,178 rupees, 
5 anas ; that in the event of his failing to do so, it should be 
realized in the first place from the sale of Sultanpore, and should 
any part remain unpaid after that sale, from the sale of Ruhinipore 
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Hooneaand Diirveshpore Deara. The costs were made payable bjf 1823* 
Oudan Sing. It was further provided, that should Jowahir Sing ' 

institute a suit for his share, and a decree be given in his favour, OudanSiog 
he would be liable to pay his share of the sum awarded by the decree Fej 
in proportion to his interest in the property* and, on his failure to 
do so, that Oudan Sing should be at liberty to sue him for the sftme. (;i,,jnd 
Oudan ^fing appealed to the Court of Sudder Dewanny Adawlut, pnade 
as also did 'fej Sing, his ward, through him. Jowahir Sing tiled a 
petition praying that his name might be admitted as an appell^^^ 
also, but he neglected to attei»d the Court. Ihe case was bjou^t 
linally to a hearing on the 23d of January 1823, before the Ihird 
and Officiating Judges (S. T. Goad and W. Dorin). All the papers 
having been read at different times, the opinion of the Court was 
finally delivered as follows: In the transaction between the par- 
ties an interest of one per cent was originally stipulated, and 
afterwards a separate obligation was executed for interest of eight 
anas per cent per mensem^ under the name of mihnutiina,^ in 
addition to the interest specified in the original bond, being more 
than is sanctioned by the 15th regulation of 1793 ; and by the 9th 
section of the same enactment, in the event of underhand 

agreement being made to exact illegal interest and evade the 
regulation, on the application of the lender, no other order can be 
passed by the Judge than the dismission of his suit. Although the 
illegal interest may not have been received, the right of the party 
stipulating to receive it, is nevertheless annulled by the stipulation; 
and in the present case, although no illegal interest may have been 
received by the plaintiffs, the reason of their forbearance is not 
apparent; and indeed, there is strong ground for suspicion, that in 
all the transactions between the parties some stipulation for the 
payment of illegal interest was made, either by a separate bond or 
by a deduction from the sum alleged to be borrowed, or by some 
other means. As therefore it appeared that an underhand agree- 
ment had been entered into for the payment of more than legal 
interest, it was deemed unnecessary to enter into the question of 
the rights of the parties, and it was held that nO other order could 
be passed than the dismission of the case. On the above grounds 
the deri>ion of the Patna Provincial Court, under date the 3d of 
March 1819, was reversed, and a decree was given in favour of 
the appellants. The costs of both Courts were made payable J>y 
the respondents. 


VOL. Ill- 
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1823. MUSSUMMAUT SHUREEF OONISA, (Pauper). Appellant, 
■ — versus 

Fcb.sih. MUSSUMMAUT KHIZUR OONISA KHANUM, and others, 

Respondents. 

According THIS action was Instituted by the respondents in the Dacca 

totbeMoo- Couit of Appeal on the I7ih of Septernl^er 1817, to recover pos- 
hnniinudit/, - ^ - . » . . . » . . ^ 

Iniv, a man 
cannot 
marry his 
wifi s Sis- 
ter, his 
wife being 
alive; but 


ose'ision of one moiety of certain talooks situated in pergunna 


a mother, 
and a half 
sister,, the 
property 
should be 
made into 


Sh:)li<anuggui\ &c. the triennial assessment of which was stated 
to be 7,001 rupees. 

The property, according to the plaint, left by the late proprittor, 
Kifayiit Oollah Khan, who died in the year li97, B. S., belonged 
to his heirs in the following proportions : A one ana share became 
the second the right of Aineena Kluiiuim (one of the [ilaiiitiffs) in virtue of 
being widow of the deceased ; a seven ana share, the right of 
validate the Khan, her son, in virtue of his being son of the deceased ; 

tiist, and a three and half ana share, the right of Khiziir Oonisa (another 
according plaii:tiff), in virtue of her being daughter of the deceased; and a 
law**tfc*”** four and half ana shiire to Oomeid Oonisa, mother of Khizur Ooni- 
lieTrs being Partly as d.>wer and partly as inheritance, in virtue of her being 
a widow, widow of the deceased. The pluintift'. Khizur Oonisa, kept her 
share along with that of her mother, in whose name the whole eight 
shares were registered, and after whose death her own (Khizur 
Oonisa’s) name was substituted in the Collector’s registry book as 
proprietor. The plairvtiff, Ameena Khanum, kept her share along 
with that of lier son, Kurm Ali Khan, who was registered as pro- 
-****^ 0 * prictor of the ( ther eight shares This Kurm Ali Khan died childless 
belong unmanit-d, in the >ear 122*2, B. S., and the plaintift’s being his 

the widow, mother and his half-sister w^ere his sole lawful heirs. Notwith- 
four to the standing this, a woman whose real name was Sooturee, who had 
and^Bix’to husband, and was liv ing in a state of adultery witli 

the half de<*eased, claimed his property as his widow, calling herself 

sister. Shu rc.5f Oonisa, wjiereas, in point of fact, the only persons who had 
any legal claim to the property were the plaintiffs, his mother, and 
his half-sister. As the Zillah .Judge had put this woman into 
possession by a summary order, the plaintiffs now instituted this 
suit to recover their rights. 1'he defendant, Shureef Oonisa, replied, 
by stating that she had been duly married to the deceased Kurm 
Ali Khan, who had settled on her the sum of 600 gold mohurs, 
and 3,000 rupees as a marriage poitiun, and in lieu of that 
sum had conferred upon her a moiety (»f his lauded property, con- 
ferring the rther moiety upon her si.ster Zeennt Oonisa, who 
however relinquished the gift by reason of her having no children ; 
that, previously to his death, he had bestowed the last mentioned 
moiety on Hingnn Khan and Rujub Ali Khan, two minors whom 
he had affiliated, by reason of bi.s not having had any children, 
taking from them a diamond ring in comsideration of the gift. And 
that although one of the plaintiffs (Ameena Khanum) was entitled 
to one of the shares left by Kifayut Khan, as being his widow, yet 
that she had sold that share to her son, and could therefore now 
have no claim to it. Th^ defendant, therefore, claimed the right 
of holding the contested land, one moiety as her own property 
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conferred on her by her late husband in lieu of dower, and tfte 1823^ 

other moiety as guardian to the two minor donees. 

'I’his case came to a hearing on the 1 3th of April 1820, before Mussum- 
the Senior Judge, and on an inspection o^ all the proceedings and 
evidence adduced, he recorded his opinion that there appeared to ^ 
be two points at issue betw'een the parties. * maut Khi- 

1st. — Although the execution of the deed of settlement in *ur Oonisa 
favour of Shu reef Oonisa had been established by the evidence, ^ 

the validity of that deed of settlement depended on the validjjii^lH^^ ® 
the marriage of Kurm Aii Khan to Shiireef Oonisa, it beiftg con- 
tended that this Kurm Ali had married her sister also, by name 
Zeenut Oonisa, at the period when both their husbands were alive. 

2nd. — Although a deed of gift had been drawn out in the 
names of Shureef Oonisa and Zeeuiit Oonisa, it becomes a question 
how far it should be held to be in force ; as it appears from the 
evidence of the witnesses, that at the time of drawing out the 
aforesaid deed, Kurm Ali was frequently deranged from the effects 
of severe illness, and as afterwards they (the donees) both executed 
a deed of relinquishment iu the year 1216, B. S., in the interval 
between that period and 1222, B. S., Kurm Ali retaining the entire 
management of his estate in his own hands, as far as regards the 
letting leases, the concluding sales, and the receiving rents. 

To elucidate these points, the following questions were referred 
to the Olhciating Mooftee of the City Court, the lawotiicers of the 
Provincial Court being absent on duty at the time. * 

1st. — Should the deed of dower be held null and void in con- 
sequence of Kurm All Khan having married two sisters during the 
life of their husbands, or not^ 

2nd. — Is the deed of gift drawn out in 1216, B. S., in the names 
of Zeenut Oonisa and Shureef Oonisa valid, notwith'standing the 
subsequent renunciation of ail claims founded upon such deed on 
the part of the donees, and the actual occupation and munagement 
of the whole property by Kurm Ali himself^ 

.3d. — Is the deed of gift in favour of Rujub Ali and Hingun 
obligatory, notwithstanding the illness of Kurm Ali at the time siuh 
deed was executed ? 

The reply of tlie Mooftee was to the following effect: 

Dower is one of the conditions of marriage, and therefoijB, on 
the completion of the marriage contract, is secured. In the case 
however of tlie marriage of Kuna Aii and 8hureef Oonisa, the 
dower is not due, because the marriage itself was invalid. This 
defect in the contract arises from the illegality of mafrying the 
wife of another man without the certainty of a previous divorce, 
which, in this case, no cattempt has been made to prove, nor even 
has such divorce been directly or incidentally alluded to. There- 
fore the settlement made by Kurm Ali on Shureef Oonisa is null 
and void. It is, however, net'essary to enquire, what is the legrfl 
consequence of marrying two sisters, supposing no other legal 
objection to have existed. It is unlawful, however contracted, 
whether by one or two contracts, but as far as dower is concerned 
the cases are different. 1st, If a person has married two sisters by 
the same contract, both of them on the dissolution of the marriage 
are entitled to a dower proportioned to their rank {rnuhur-i-iimid)^^ 
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1823. or the stipulated dower, whichever is least. 2nd, If they are 
married by tvio separate contracts, then the first wife will receive 
JVfiissiim- a dower proportioned to her rank, or the stipulated dower, which- 
TeerOo^r least, on account of the dissolution of the marriage contract ; 

second wife can obtain nothing, on account of the invalidity 
mailt kill- of her marriage contract. Thus the previous marriage of the former 
cur Oonisa wife was valid, but becomes invalid by the supervention of the 
KliaTiV... marriage; and in an invalid marriage, a dower proportioned 

aiici 01 crs. rank, or the stipulated dower, whichever is least, is obli- 

gatory. Hence, on this supposition, Shureef Oonisa is entitled to a 
dower proportioned to her rank, or the stipulated dower, which- 
ever is least, and Zeennt Oonisa can claim nothing. 'I'he deed of 
gift of Kurm Ali, in the names of Rujnb Ali and Hingiin Khan, is 
legally a deed of sale. The granting possession of property, with- 
out a consideration, is gift; upon a consideration, is sale in all its 
properties: upon a conditional consideration, is a gift in the 
first stage only, that is, before the consideration for which the gift 
is made, has been received. I his deed of gift' is however npon an 
absolute, not a conditional consideration, aird therefore it is legally 
a deed of sale, and a deed of sale is annulled by the accident of 
death ; and consecjuently this deed of gift, which in the eye of the 
law is a deed of sale (supposing one of the donees to be dead), is 
annulled. 

r From the above fvttua it did not appear that any opinion had 
been given as to the validity of the deed of gift in favour of 
Shnreef Oonisa; but as it was evident that the deed of gift was 
never acted upon, that shureef Ooni^ hud never taken possession 
of the property under it, but that, on the contrary, all claim to it 
had been renounced by her, it did not appear necessary thut the 
law officer should be fiNtber consulted on this head. It appeared 
however requisite to enquire more fully into the following points : 
Whether Shureef Ooiiisa’s husband was alive at the time that 
Kuini All brought her from her father’s house, or any other place ? 
What was the state oY Kurm Ali’s mind at the time of his execut- 
ing the deed cf gift in the names of Rnjub Ali and Hingun Khan, 
and immediately before his deith, and also how many days elapsed 
between the execution of the aforesaid deed and the death of 
Kurm Ali? What exidence had been adduced to prove tlie actual 
existence or death of Hingun Khan, whom the plaintiffs allege to 
be dead, and the defendants allege to be yet living ? 

As to tjjfese points, it appeared from the plainliti’s evidence, that 
Shureef Oonisa was sold by her fatlier, in haitool, to one Dhoolee 
a prostitute ; that while with her she prostituted herself; that 
Kurm Ali took her from thence during the life time of Birmoollah 
her husband ; and the husbands of her three sisters had not 
^verally divorced them ; that one or two months previous to his 
death, Kurm Ali was in a precarious state, and frequently insane ; 
and that he was ill six months before his death ; and that Hingun 
Khan died in 1223. 

On the other hand, it appeared from the evidence of the defend- 
ant’s, that Kurm Ali brought Shureef Oonisa to his house one day 
before their marriage ; that the deed of gift was drawn out in the 
names of Rnjub Ali arid Hingun, when Kurm Ali was in a per- 
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fectly sane state ; that the property had actually been ceded to the 1823 . 
donees, and was managed by Shureef Oonisa ; but nothing was — ■ 
stated clearly as to whether Hingun was at that time living or Mnssnm- 
dead. * msut Shu- 

On considering the above summary of the evidence, it hot ^us- 
seem necessary to vary the questions before proposed to the g„Iniiaut 
Mooftee, or to make any further reference on points of law. In Khizur 
consideration, however, of the objections urged by the defendant 
to (he futwa^ and in order to ascertain its accuracy or otl^^i^me 
from the law ofHcers of Sudder Dewanny Adawlut, a copy W it was 
submitted to that Court ; but as the Senior Judge of the Provincial 
Court had himself expressed no doubts as to the accuracy of the 
opinion, and only one of the parties had objected to it; and as it 
appeared that no question had been put to the Cazee of the 
Provincial Court, the Dacca Court were informed in reply, that 
i^ccording to section 4, regulation 2, 1798, it was unnecessary to 
consult the Cazee of the Sudder Court ; but if the Senior Judge 
himself had any doubts respecting the answer of the Mooftee of 
the City Court, he should consult the Cazee of his own Court : and 
ill rase of his opinion proving unsatisfactory, ultimate reference 
might be made to the law officers of the Sudder Dewanny 
Adawlut. 

On receipt of the above reply, the Senior Judge deeming it 
unnecess.'irv to postpone any longer the recording of his opinion, 
proceeded to give judgment in favour of the plaintiffs, observing 
that they alone appeared entitled to the property of Kurm Ali in 
right of inheritance, oliservin^ that it would have been necessary 
to enquire of the law officers*^ to what share of the property eacli 
of the plaintiffs were entitled, had not this necessity been super- 
seded by the circumstance of Aineena Khanum having presented a 
petition, stating that she had resigned to Khizur Oonisa her share 
(as wife of Ki/'avut Khan, father of the deceased Kurm Ali) of one 
ana share out of the nioitty claimed ; and whatever other share 
might be adjudged to her out of the remaning seven anas, in 
proof of which she filed a deed of gift to that effect. It was 
therefore ordered, that Kliizur Oonisa should be put in possession 
of the entire property claimed in the plaintiff’s petition, and that 
the defendant should pay all costs of suit. It was declared, how- 
ever, that in the event of Ameena Khanum having other heirs, this 
dec 1 63 should not be construed to affect their rights. 

An appeal was preferred from this decree to the Court of Sud- 
der Dewanny Adawlut, and the case was first heard by tlie 1'hird 
and Officiating Judges (S. T. Goad and VV. Dorin) on the J6*th of 
November 1822, to whom it appeared, from the evidence adduced, 
that Shureef Oonisa was the legal wife of Kurm Ali, that the evi- 
dence brought forward to prove the sale of her by her father, after^ 
her marriage, to a prostitute, and her own prostitution, was wholly 
insufficient; whereas, that adduced on the opposite side to prove 
her marriage, and the settlement made upon her at the time, of 
a sum equivalent to 1 1,000 rupees, was in every respect deserving 
of credit; that all that was brought forward to prove the deed of 
vgift (i. e, the deed of gift upon a consideration drawn out in 1216 
B. S., in favour of Shureef Oonisa) was entitled to belief, and under 
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that she accepted one moiety of the property, the value of which 
is about 7,000 rupees, in lieu of her fixed dower or 1 1,000 rupees; 
that the deed of gift of the other moiety in the name of Zeenut 
Oonisa had by the confession of the appellant been resumed. The 
subsequent deed of gift alleged to have been drawn out by Kurm 
All a short time before his death in favour of Rujub Ali and Hin- 
giin Khan, whom he had affiliated, had not been registered ; and 
ri<:(^roofs of its validity did not appear to the Court sufficiently 
str^g. ^The statement of the appellant that Ameena Khanum 
had sold her share of one ana in the estate left by Kifayut Khan, 
to her son Kurm Ali, rested solely on the evidence of witnesses, 
and was supported by no document whatever, and therefore 
Ameena Khanum had an undoubted claim to that one ana share. 
It was determined therefore, that after the subtraction of this one 
ana share for the aforesaid Khanum, and of one moiety of the 
property for Shureef Oonisa in virtue of the deed of gift in her 
name, the remainder of the estate of the deceased Khan should 
be divided among his heirs. As, however, it appeared that Shureef 
Oonisa and Zeenut Oonisa were own sisters, and that the latter was 
married to Kurm Ali by a separate contract, subsequently tu his 
marriage with the former, it seemed necessary to put seme ques- 
tions to the law officers, and the trial was therefore adjourned. 

On the 25th of January, a petition of Ameena Khanum, 
respondent, was presented by her Vakeel, setting forth her renun- 
ciation of the deed of gift, stated to have been drawn out by her in 
the name of Khizur Oonisa, alleging the above deed to have been 
a forgery, and praying that her claims on the contested property 
might be awarded her. 

'I'he following were the questions propounded t > the law officers 
of the Sudder Uewanny Adawlut : 

On the supposition that Kurm Ali married Shureef Oonisa, and 
afterwards Zeenut Oonisa her own sister, notwithstanding tlie 
defect in the second marriage contract, is the first valid, and is the 
dower recoverable 1 *’ 

If a Moosulman dying leave a wife and mother, and an half 
sister, how should his property be divided, according to the law of 
inheritince ? 

On the 1 5th of January, the following answers were received ; 

Kurm Ali having first married Shureef Oonisa, and afterwards 
Zeenut Oonisa, own sister of Shureef Oonisa aforesaid, legally, the 
marriage of Shureef Oonisa, which was of a prior date, is valid, and 
renders the dower obligatory, and the marriage of Zeenut Oonisa, 
which took place subsequently, is invalid, in consequence of the 
previous marriage of the former sister. No defect howe\er arises 
in the first marriage from the invalidity of the second ; and now 
that the aforesaid Khan is dead, in consequence of his decease, 
the whole dower of Shureef Oonisa is claimable out of his property. 

By that mode of increase termed (auZ)the property of the afore- 
said deceased Khan should be divided into thirteen parts, three of 
which belong to his widow, four to his mother, and six to his half 
sister. 

The case was brought to a final hearing on the 5th of February 
1823, and judgment was passed by the Officiating Judge singly; 
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the Third Judge, who had joined him in the former stages oi^the tB23. 
proceeding, having died in the mean time, since the cjuestions had — ' ■ ' ^ 

been referred to the law officers. The decree of the Provincial MuMom- 
Courtof Dacca, dated the ‘id of June «1820, was held to require 
amendment, and it was adjudged, that of the contested eight ana |,,j^ug8tiiu* 
share, one ana belonged to Ameeiia Khanum, and se^en were maut Kbl- 
the property of Kurin Ali deceased. Out of these seven anas, a a«r Ooniaa 
three and half ana share was awarded to Shureef Oi^riica^p 
liquidation of her claim of dower, by virtue of the deed of 
the remaining three and half ana share, it was declantx; should 
be divided among his heirs. In order to adjust this division, the 
above questions were put to the law officers, and from their 
answers, it appeared that the property of the deceased Khan, that 
is, the remaining three and halt ana share, should be divided into 
thirteen poilions, three of which belonged to Shureef Oonisa the 
widow, six to Khizur Oonisa Khanum the half sister, and four 
to Ameena Khanum the mother of the deceased. Under these 
circumstances, in consideration of the resolution entered into in 
conjunction with the late 'I’hird Judge, on the 16th of November 
1822, the futiva of the law ofhcers of the Court, and on the 
authority of the decree in the case of Gurah Chand Mookerjea 
r>ersns Ram Lochtin Mookerjea, dated the 8th of January 1820, 

(u hich case, in consideration of its having been investigated and the 
decision determined on, before a full Court, was concluded before 
Mr. J. H. Harington, the First Judge, alone) a final decree was 
pussed amending the decree of the Provincial Court of Dacca, 
dated June 2d, 1819, in the manner following: Of the eight ana 
share in dispute in this case, a one ana share was adjudged to 
Ameena Khanum, and a three and half ana share to Shureef 
Oonisa, and the remainder to be divided according to the award of 
the law officers between Shureef Oonisa wife, and Khizur Oonisa 
Khanum half sister, and Ameena Khanum mother of the deceased 
Khan ; and it was ordered that the several parties should be put 
into actual possession of these their several and respective shares. 

Mesne profits were made payable by the respondents, and costs by 
the parties respectively (a). 

(rt) This judgment wrs subscqiioutly reviewed on the ground of its having 
been pas.sed by a single Judge, and it was amended on the 25th of AiifAist 1824, 
by the Officiating Chief Judge (J. li. Harington), the Second Judge (C. Smith), 
nrid the Fifth Judge (W. B. Martin). It waa held that the deed of gift, in lieu 
of dower, alleged to have been executed in favour of Shureef Oonisa, had not 
been Hiifficicntly proved ; and after deducting from the estate the Sum of 1 1,000 
rupees, to be given to that individual as the sum actually settled upon her by 
Kiirm Ali as her marriage portion ; it waa ultimately decreed that the remainder 
of the property should be distributed among her and the other heirs according 
to the laws of inheritance. 
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1823. QUMUR OODEEN, and others, Appellants, 

versus 

Marchi2th. MUDAR BUKSH, and others, Respondents. 

CUIfn to THIS was a suit instituted in the Furruckabad Zillah Court, on 
settilTnienr September IS 16, by Sheikh Busharut Oollah, from 

made by whom the respondents inherit, against the appellants, to recover 
possession, and have his name registered as proprietor of rnouzas 
iccjor fiSy^tpooree and Oeoraj poor, and I'uruf Kuddumpoor Rusoolabad 
Mnciionof per^u^na lihojpoor ; suit laid at 1,053 rupees, the amount of 
the Bo.-ird annual assessment. 

of Revenue The plaint set forth that the above rnouzas constituted a part of 
** * piaii^titT’s zerniiidaree, and that he had from time itnineino- 

ing that the been in possession of them, and paid the revenue up to the year 

elaiiiiant’s l'^17, F. S., that, in consequence of a drought and the heaviness 
ancestor of assessment, he entrusted them to the charge of his surety, Moo- 
l^ad been hummud Ali Khan, at the beginning of the year 1218, F. S-, and 
siorTas^far- Cawnpore to seek for subsistence ; that during his absence 

meronly, the defendants, through the connivance of the officers of Govern- 
and claim rnent, effected the registry of their own names as proprietors of the 
not having ^jemind iiree, and obtained possession. The plaint proceeded to 
vanced uii- State, that the plaiiitift had brought the present action in conse- 
til eight q lienee of having been referred to a civil suit on attending at the 
3*ears after Collector’s office in conformity to the order of the Board of Com- 
aion^”f that '**'‘*^*®*^®t®** purpose of having his name entered for the 

^ettlemeut. villages. 

The defendants in answer denied the plaintiff^s claim, and stated 
that the villages in question were (heir hereditary estate, and 
had for a long time been in the possession of themselves and their 
ancestors; that for several years the rnouzas composing their 
zemindaree had been united in the settlement with certain villages 
attached to the estates of other zemindars ; that in consequence 
of disputes between them (the defendants), the plaintiff and the 
other zemindars abo\e alluded to, about a separation of the 
villages, Mr. Graham, the Collector, had declared that the first 
settlement made by him in the year 1210, F. S., was a temporary 
'one; that a separation of interests in the zemindaree could nut 
then be determined, but that the settlement must be regarded as a 
moostajuree only;” that, accordingly, they considering it unad- 
visable, as theirs was an ancestral estate, to apply for a moostajuree 
tenure, or to have their names registered as farmers, petitioned 
for it u^de^' the name of Sheikh W'ulee Moohummud, a stranger, 
became security for it themselves in the Collector’s office, obtained 
possession, and continued to pay the revenue till the end of the 
year 1213, F. 8.; that in 1214, a settlement was made with the 
plaintiff for all the above villages during their (the defendants) 
absence; that in 1216, F. S., the time of the third settlement, 
when the Collector transmitted to the Board the sunnuds of their 
ancestral zemindaree, as produced by them for the purpose of ob- 
taining possession of the above villages, and the other proofs which 
they had brought forward to establish their right; the Hoard of 
Commissioners being satisfiedi on reference to such proofs, of the 
right of the defendants, annulled the second settlement, which had 
fraudulently been made with the plaintiff, and ordered the Collector 
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to receive proposals for a new settlement from the proprietuA ; 
that accordingly the Collector, in the year 1217 F. S., made a 
separate settlement with them fur the mouzas in dispute, their 
rights thereto having been investigated and establi-^hed ; that the 
above settlement, as well as the fourth, which took place jn the 
year 1220, F. S., was made in their (the defendants) names, and 
was approved of by the Board, and that had the plaintiff really 
possessed any just claim to the property, he would not quie^ 
have allowed eight years to elapse without suing. 

Wulee Oollah, and Ameer Oollah, a/ias Uulloo, pre^^med a 
petition at this stage of the proceeding, stating that Moojeeb 
Oollah, their father, and the plaintiff’s own brother, were entitled 
to an equal share of the property left by their grandfather, Iradut 
Oollah ; that the above property had not been divided between 
their father and the plaintiff, who had forcibly ejected them from 
a dwelling house which was joint property, and that the plaintiff 
was entitled to sue for only half of the estate now claimed by him. 
One Hussun Buksh also presented a petition, stating that he was 
co-sharer. On the 23d of May 1818, the Acting Judge of the 
Zillah, in deciding the cause, observed, that it appeared from the 
documents and evidence adduced in the case, that half of mouza 
Kuddumpoor, and the whole of mouzas Deorajpoor and Bukht* 
pooree constituted the zemindaree left by the late Iradut Oollah, 
the ancestor of the plaintiff; that the plaintiff was not entitled, 
as be represented himself, to succeed as proprietor to the entire 
estate, for there were other heirs of the deceased ; that although 
it appeared that the plaiutitf was seized of the villages in dispute, 
as well as of certain others, at^he time of iradut Ooilah*s death, 
yet it was not clear whether he obtained possession of these 
villages by means of collusion with the proprietors, or in the 
excri'ise of his duties as Chowdhree, and that the plaintiffs state- 
ment, with regard to a division of the villages having been made 
between earh of the sons and heirs of the late Iradut Oollah, had 
not been proved by the papers of the case. |ie therefore passed 
a decree awarding to the plaintiff and the other heirs possession of 
the estate in dispute, and making the costs payable by the 
defendants. 

The defendants appealed to the Bareilly Provincial Court. 
Sheikh Busharut Oollah was succeeded on his death by Mudar 
Buksh and Nusrut Oollah, his sons, and Ghous Buksh, Nubee 
Buksh, and Duleel Oullah his co-sharers. On the 27th of July 
1819, the Fourth Judge of the above Court confirmed the decree 
of the Zillah Court, and dismissed the appeal with costs. 

The appellants preferred a petition for a special appeal to the 
Court of Sudder Dewanny Adawlut which was allowed, on the 
grounds that the report of the Canoongoes of the perguunah was 
favourable to the petitioners ; that the settlement in the year 1217 
F. S., was made in conformity to the order passed by the Board 
of Commissiomer'<, after having seen the sunnuds of the petitioners ; 
that a period of eight years had elapsed from the date of that 
settlement to the institution of the present suit, during which time 
the petitioners were in peaceable and undisturbed possession of the 
villages in dispute, aud that the Zillah Judge (who passed a de- 
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1823. ci^ee in favour of the plIliIlti^F, as heir of the late Iradut Oollah) had 

^ stated in his decree, that although it appeared from the papers of 

giimur the case that the plaintiff was seized of the villages in dispute as 
well as of certain others', at the time of Iradut Ooilah's death, it 
Mudar clear whether he had obtained possession of these villages 

Biikshand by collusion with the proprietors, or in the exercise of his duties as 
others. Chowdhree. 

j ”Taj Oodeen, one of the appellants, was succeeded on his death 
' son Qumur Oodeen. 

Th^'cause came to a hearing before the Fourth Judge (W. 
Dorin) on the 5th of February 1823, who recorded his judgment 
to the following effect : 

'I'he right of Hiisharut Oollah, the original plaintiff in this case, 
and of his successors the present respondents, to the villages in 
dispute, has not been satisfactory established either by the testi- 
mony of witne<ses or the documentary evidence })rodi]ced by 
them. It is clear, however, that the above villages as well as 
certain nioii/as attached to the estate of other persons, were united 
with thetalook of Biisharut Oollah, a Chowdhree of Bhojpoor, who 
had no kind of proprietary right in the zemindaree, but was 
merely a Malgoozar or farmer. 'I‘he pottah granted in the name 
of Iradut Oollah, father of Dusharut Chowdhree, for fourteen 
mouzas designated as zemindaree Kuddumpoorah, &c. which has 
been produced by the plaintiff, is not of itself sufKcient to establish 
' his risiht as proprietor of the tillages annexed to his talook. 
'Ihe deeds of sale produced by the plaintiff to prove his right as 
purchaser are not admissible, no mention having been made of 
sue h documents in the original plaint or replication. The plain- 
tiff at that time had probably never thought of such things ; but 
it is very extraordinary that he should have allowed eight years to 
elapse from the settlement concluded in the year 1217 F. S., with- 
out suing. The defendant's witnesses moreover have deposed to 
the villages in dispute being their ancestrel property, and it appears 
besides, from the pi^oceedings of the Collector, that the report of 
the Canoong^es and principal inhabitants of the pergunnah was in 
favour of the defendants; and that the Collector, on the authority 
of that repeat and of the documents produced by the defendants, 
made a settlement with them with the sanction of the Board. 
Accordingly, with the concurrence of the Second Judge (t^ Smith), 
the decrees of the Zillah and Provincial Courts were reversed, and 
the respondents ordered to restore the land.s in dispute to the 
appelfahts with mesne profits for the period of their dispossession, 
and to pay the costs of all three Courts. 'I he appellants names 
were directed to be registered as proprietors in the Collector's 
ciiiice. 
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KIRTNARAIN DAS, and others, Appellants, 
versus 

RAJKOOMAR RAI, and others, Respondents. 


1823. 

Morcbh^tb. 


THIS was a suit instituted in the DaiQCct Provincial Court (with that 
the permission of the Sadder Dewanny Adawlut because thejands ‘ 

in dispute were situated partly in Zillah Backergunge and paitly notbarthi/ 
in Dacca «Jelaipore) by the appellants against the respondents, on righ t to a 
the 19th of April 1816, to have divided ort‘ and obtain possession '*^*1*^^ 
of a three ana, four gunda share of pergunua FuttebjungigewT*^!^^^^^ 

^uit laid at 384 rupees, three times the annual assessment. several 

The plaint set forth that the above share was the anrestrel proprietors 
property of the plaintiffs and of the defendants, Rajkishwor and which 
Isworchund, that it was recorded in the name of Kubee Seekhur into^gp^a- 
Jadoo Indur, and was an undivided estate held by the sharers in rate en- 
coparcenary: that afterwards, at the decennial settlement, no gsgements 
partition of the lands took place, but the name of Kubee Seekhur ***®*.*^ 
Jadoo Indur was erased, the whole annual amount ofjumm i divided " 

into two shares, namely, one of 162 rupees, which was registered in though 
the name of Rughoo Ram Mujmooadar, as belonging to the plain- such .shares 
tiffs, and another of 222 rupees, which was recorded in the name 
of Kishenchunder Mujmooadar as the share of the defendants ; 
that separate engagements were executed for them in the Collec- separated, 
tor’s office at Dacca Jelalpoor; and the revenue of part of the 
lands collected jointly and of part separately; that the plaiutilfs 
who by the division of the sudder jumma were entitled to a six 
ana, fourteen gunda share, presented a petition in 1218, B. S.,to 
the Collector for a partition of the lands in proportion to the above 
share of jumma, and that an iumeen was appointed, who made a 
measurement of the lands. That, in the memwhiie, the Board of 
Revenue passed an order on the |)etitioii presented by the plain- 
tiff's sharers, declaring that a division of the lands conld not be 
sanctioned unless effected with the consent of both pirties, or by 
the order of a Court of Justice. The butwarah was accordingly 
suspended. The plaintiffs therefore now sued* the two defendants 
and Kajkoomar Rai, who had bought the share from the purchaser 
at public sale. 

Bajkishwor and Isworchiind stated in reply, tint the above 
share was never recorded in the Collector’s office in the name; of 
Knbee Seekhur Jadoo Indur, nor were the plaintiffs the heirs of that 
person ; that the above pergunna was distributed among twenty- 
six persons; that the jumma of each of their portions was separate 
and distinct before the accession of the Company to the Dewanny; 
and that, at the close of the decennial settlement, each had 
executed a separate engagement for his respective pi^rtiou. 

Rajkoomar Rai stated in reply, that in the year 1203 B. S., he 
purcliased from Beneepershaiid Sookhul, the purchaser at public 
auction, one quarter of the jumma standing in the name of Kishen- 
pershaud M ujmooadar, was in enjoyment of it, did not posses.s any 
lands in conjunction with the plaintiffs, and had nothing to say to 
their claim. 

In conformity to the order passed by the Sudder Dewanny 
Adawlut, on the report of the Judges of the Provincial Court, thU 
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c^use was transferred for decision to the Jelalpoor Zillah 00111 * 1 , 
as it appeared that the greater part of the disputed lands were, 
situated in that district. 

On the 4th of December 1818, the Zillah Judge dismissed the 
claim with costs, on the' ground that the parties had been without 
dispute in peaceable possession of their respective shares for twenty 
years, namely, from the beginning of 1198 B. S., the period 
of the decennial settlement, till 1218, the date of the plaintiils 
.petition for a hutwarah^ and as the plaintiffs had not sued within 
thl^.;;*rescribed period to effect an equal division of the estate, the 
preset action was contrary to the regulations, and therefore not 
cognizable. 

On appeal to the Dacca Provincial Court, the Third Judge, in 
passing judgment, observed that the above pergunna was originally 
recorded in the names of five persons, subsequently, however, 
at the decennial settlement, it was divided amOng twenty-six 
zemindars, and as each proprietor had executed a separate 
engagement for the jumma of his share, he was of opinion that it 
was a divided and not a joint estate ; if it was an undivided one, it 
was strange that nearly twenty years should have been allowed to 
pass without a petition being preferred for a partition. He there- 
fore affirmed the Zillah Court’s decree, and dismissed the appeal 
with costs, on the 17th of January 1820. 

The appellants preferred a petition for a special appeal to this 
Court, which was allowed, on the ground of its appearing from the 
contents of a letter from the acting Collector that the lauds them- 
selves were not divided, although the engagements executed for 
them and the settlements made in the Collector's office were sepa- 
rate and distinct, and because one of the reasons for dismissing 
the claim, stated in the decree of the Zillah Judge, which was 
confirmed by the Provincial Court, namely, the lapse of twelve 
years before the institution of the present suit, appeared to the 
Court to be contrary to the spirit of the regulation. 

The case came to a hearing before the Second Judge (C. Smith), 
who observed, that^the separation and division of the lands belong- 
ing to the respective shares of Rajkishwor and others, and 
Kirtnarain and others, had not been proved ; that the respondents, 
after the issuing of the proclamation notifying that Kirtnaraia 
Da,s and others had petitioned for a division of the estate, had not, 
within the period prescribed, shewn cause why such division should 
not take place as required by section 4, regulation 19, oP18l4, and 
that the lapse of time did not affect a case of the present nature ; 
for these reasons he was of opinion that a division was allowable 
tinder the regulations. He further stated, that the public sale in 
the month of Jeth 1203, B. S , of one fourth of i\iQ jumma belong- 
ing to the share of Kishenchunder Mujmooadar, and which was 
purchased by Beneepershaud Sookhiil, did not bar the division 
claimed by the appellants, inasmuch as that fourth was sold 
as a parcel of joint and undivided property, as appeared from the 
evidence adduced. 

With the concurrence therefore of the Third Judge (J. Shakes- 
pear), who, after an attentive consideration of the papers and 
circumstances of the case,' agreed that no regular division of the 
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lai)ds in question had ever taken place, the decree of the two 
lower Courts were reversed, and the claim for the division of the 
lauds belonging to both shares decreed in conformity to the 
provisions of regulation 19, 1814. 

The costs of all three Courts were macfe payable by the respon* 
dents. « • 


KHAJA NEEKOOS MARCAR, Appellant, 1833. 

versus — 

RAM LOCH UN GHOSE, Respondent. Marchsoth. 


THIS was a suit instituted by the appellant in the Mymunsing A depen- 
Zillah Court against the respondent, on the 13th of August 1813, 
to assess at 499 rupees, 8 anas, mousas Hooseinpoor and Ba- 
rum poor, comprised within a moiety of pergunna Rutturnshahee. had been 
The plaint set forth, that Soobharam Ghose, the defendant’s vranted by 
father, obtained a sunnud for the village in dispute, as a dependant former 
taleok, subject to a triding assessment, enjoyed possession for some toTold 
time, and paid rent at a rate not permanently fixed ; that when the at a fijied 
above share was publicly sold and purchased by Kalee Pershaud rent, but 
Moonshee, Soobhararn Ghose would not come b> a settlement 
with him for the rent, but brought an action against him on the wUhin 
plea of his endeavouring to extort excessive assessment, with a twelve 
view to compel the proprietor to confirm the small rent at which y<i"r» be- 
he held the talook; that on his claim being dismissed, he appe':iled ^ecenninl 
to the Judge, and the plaintiff having bought the above share settlement 
from the purchaser at public sale, succeeded him as respondent held liable 
in the cause. 'Hie plaint proceeded to state, that as the Judge had increase 
referred the plaintiff to a cinl suit to fix the jurnma, and Soobha- b”" 
ram Ghose had been succeeded on his death by the defendant in the present 
the possession of the villages in question, he*had deemed it neces- proprietor. 


sary to sue that individual with a view of setting the question at though not 
rest. auction 

The defendant allowed judgment to go by default. purchaser. 

On the 19th of June 1819, the Acting Judge, in deciding this 
case, observed, that it appeared from the decrees passed by the 
Provincial Court, the Judge, and the Second Register, on the 


subject of fixing the jumma^ and which had been hied by the 
plaintiff’s Vakeel, as well as from section 2, regulation 8, of 1793, 


that the talooks of such talookdars as had not held their lands at a 


fixed jumma for twelve years previous to the decennial setliement, 
could not be considered mokurreree tenures, and from the provi- 
sions of regulation 44, of 1793, (which was not rescinded till 18124, 
that the ji'amma of no talook could be fixed for a term exceeding 
ten years; that under the sunnud granted for the defendant’s 
talook in the year 1192, B. S., it was not held for twelve years 
before the decennial settlement, nor did it appear from the papers 
produced from the Collector’s office, or otherwise, that the jumma 
of the above talook was fixed and unchangeable. 
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1823. , He therefore passed a decree ordering the defendant's talonk to 

" ■" — • be measured and assessed, in conformity to 8e<'tiun 12, regulation 
KljAjaNee- 5, of 1812, and making the costs payable by the defendant, 
koos Mar- defendant appealed to the Dacca Provincial Court, and 

Kam Lo- ^ ^***st and '1 bird Judges of that Court 

ciiuiiGliuse. passed a decree tn the following effect : 

As the sunnud granted to the appellant’s father, declares that 
more than 121 rupees should not be demanded from the talookdar, 
was invested also with the power of transferring the lands 
byWj^ or gift, and as the said suimud had been filed in a 
former suit long before the respondent’s purchase, its provisions 
were valid and binding; and consequently the talook should be 
considered a tnokurreree tenure, according to the 49th section of 
regulation 8, 1793; and not affected by the provisions of section 5, 
regulation 44, of 1793, which enactment only relates to purchases 
at public sale. The five years accounts produced by the res- 
pondent were not held to be sufficient to prove that the jumma of 
the tilook in question was not fixed or liable to increase or 
diiiiinutioii. The Provincial Court therefore ordered that the decree 
of the Acting Judge should be reversed, and that the respondent 
pay the costs of both Courts. 

Khaja Neekoos Marcar presented a petition for a special appeal 
from the above decision to the Sudder Dewanny Adawlnt, which 
was allowed on the grounds of the orders passed on the 2«5th of 
« May and 24th of June 1820, in the case of the present appellant 
Khaja Neekoos, versus Nubkiswor and others, re^pondents, and 
because it had not been proved that the respondent was in 
possession previously to the year 1 19^, B. S. The case came to a 
hearing before the Second Judge (C. Smith) on tlie 4th of March 
1823, who recorded his opinion, that the mokurrene sannud filed 
by the respondent for the talook of iiiouzas flooseinpoor and 
Barumpoor in pergunna Ruttenshahee, dated the 1st of Sawnn 
1192, B. S , had not been authenticated; that even if it had, it 
would have been insufficient, under the existing regulations, to 
prove the mokurreree tenure, because the person who granted it 
was dead, his zemindaree had passed into other hands, and the 
pottah was only dated six years before the decennial settlement. 
For these reasons, and on the grounds stated in the decree passed 
in the cause of Khaja Neekoos Marcar, appellant, versus Nubkis- 
wor and others, respondents, above adverted to, he considered the 
judgment of the Acting Judge to he correct and proper, and the 
reversal of it by the Dacca Provincial Court to be unwarranted by 
the circumstances of the case. 

With the concurrence therefore of the Third .Judge (J. Sliakes- 
pear), the decree of tlie Provincial Court was reversed, that of the 
Acting Judge affirmed, and the costs of ail three Courts made 
payable by the respondent, who was ordered to pay to the appellant 
rent for the talook in dispute from the year 1225, B. S., accordiug 
to the pergunna rates. 
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MUSSUMMAUT BHBELOO, (Pauper), Appellant, 1823. 

versus 

PHOOL CHUNJJ, Respondent. Mapch24ihe 

1’HIS was a case brought in the Patna Court of Appeal by the Where the 
appellant, formerly plaintiff (after having established her pauper- HinXiio^ie* 
ism), for the sum of 146,075 rupees, in ready money, jewels, and excluded 
other property, on the 4th of November 1815, against the respon- hy Uw ‘ 
dent, formerly defendant. It was set forth in the plaint, that inlie- 

husband of the plaintiff (Durgahee Naik) and the defen^jjlttt.^is "usblnd'a 
brother, after the decease of their elder brother Nomee Naik and property, 
Ruggoo Naik their father, carried on jointly a trade in various the Courts 
commodities ; that in 1‘214, F. S., a dispute arose between the ®“dio- 
brothers, and they resolved upon coming to a separation ; that 
accordingly an inventory was made of the moveable property, of mainte- 
and live arbitrators were named to divide it between them; that nance re- 
when two deeds of partition of the property had been drawn out in 
the presence of the arbitrators, specifying the share of each to * 

amount to the sum sued for in the claim, and had been signed by band's 
the parties and witnesses, her husband and his brother each took heirs, with 
their respective shares, and that two days after this, her husband 
fell ill, and tiaving remained in a state of sickness some days, died cumstnnc» 
on the 22d of Cheit 1214, F. S., being at the time separated from of the fa- 
his brother; that in the paitition the houses were also included, mily*^ 
and the plaintiff continued to live in those houses which had fallen • 
to the share of her husband, as also did the defendant in the 
houses which fell to his share; but that the defendant took ad* 
vantage of the opportunity offered him by the plaintiff being an 
unprotected widow, and on trie 30th of Saivun of the same year, 
turned her out of her house by force, and seized what property she 
possessed as her husband’s share ; that by virtue of the deed of 
partition the sum claimed is due to the plaintiff as her husband's 
share of the property ; but that as the defendant had refused to 
give it up to her, she was necessitated to apply to the Court for 
redress. • 

I'he defendant, in his reply, denied the claim of the plaintiff in 
general terms ; as also that a partition of the property had ever 
been made, or that he had taken from her the property sued for. 

He allowed thithe had carried on trade jointly with the hueband 
of the plaintiff, but denied that any dispute or division of property 
had taken place between them while his brother lived. He asserted 
that the deed of partition filed, by the plaintiff was a fcy’gery, and 
that the plaintiff had received as a gift, in lieu of any demand for 
future mainteiianre, from her husband during his illness, in the 
presence of their relations and neighbours, the sum of 200 rupees 
in cash, and 150 rupees in jewels, <l'c. with her own free will and 
consent. 

On the 15th of February 1819, the case came before the Acting 
Judge of the Patna Court, and the claim was dismissed on the fol* 
lowing grounds : That the plaintiff, although time and opportunity 
had been allowed her, had not filed the deed of partition men- 
tioned in her plaint ; that in a former suit instituted by her she had 
not mentioned that deed, which might therefore fairly be presumed 
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1823. no^ to have been in existence ; that the claim of the plaintiff was 
therefore not established, and that she was only entitled to receive 
MuBtam- a sum sufficient for her mainter^ce. The defendant was directed 
lUo” to pay her for that purpose, in future, the sum of twenty rupees 
Pbool* per mensem from the let of February 1819; and in consideration 

Cbuod. of all the circumstances of the case the parties were made to pay 

their own costs respectively. 

The plaintiff appealed in formd pauperis from this decision to 
^’‘^^heCourt of Sudder Dewanny Adawlut. On the 28th of Septem* 
the case was> brought forward before the Senior Judge 
(Sir E/Colebrooke) and the Fourth Judge (S T. Goad) of that 
Court. After reading the papers, it was thought necessary to in., 
stitute a more minute investigation ‘ into the truth, or otherwise, 
of the statement made by the appellant in the petition setting 
forth the grounds of appeal, especially as to the validity or other- 
wise of tlie deed of partition filed by her. An order was therefore 
passed that a copy of the. petition of the appellant, setting forth the 
grounds of appeal and the original deed of partition tiled on tha 
3 1 St of July 1820, should be sent, together 'with the other pat>ers 
of the cause, to the Judges of the Patna Provincial Court, with a 
precept to this effect, that they should require of the appellant 
proof that the said deed of partition was found by her only three 
days before the decision of the Provincial Court was passed ; or 
that she could not obtain it while the cause was pending ; that 
, should the proof afforded be satisfactory, they should summon tha 
witnesses who might be named by the appellant in support of 
the validity of the deed of partition, as well as those of the 
respondeiit in opposition to it, and should take their depositions 
as usual in the presence of the parties or their pleaders ; but that 
if the proof afforded turned out to be unsatisfactory; they should 
not require any evidence as to the validity or otherwise of the deed, 
but should summon the witnesses in suppoit of the appelhint’a 
allegation as to the amount of the share of her late husband Dur* 
gahee Naik, in order that it might be ascertained whether she was 
enlitied, agreeably to the decision of the Provincial Court, to receive 
from the respondent the monthly sum of 20 rupees only as 
maintenance, or whether a larger allowance should be awarded; 
that they should take the depositions of those witnesses, as well as 
of any the respondent misrht wish to bring forward upon the 
points in question, and send them to this Court, together with a 
oertiticate of the execution of the above orders ; and any papers 
relative to^ he enquiries therein directed to be made. 

On a tiiial return being made by the Provincial Court, on the 3d 
of March 1323, the case was brought to a hearing before the then 
Chief and Fourth Judges (W. l.eycester and W. liorin). After the 
case had been gone through, an order was sent to the pundits of 
tjie Court to deliver, within one week, an answer to the following 
questions; If a Hii.doo inhabitant of Ziilah Tirhoot, who carried 
on trade jointly and lived together with his brother, died leaving a 
a wife but no children, and if the wife be heir to none of the joint 
property, moveable or immoveable, is she entitled to receive a sum 
sufficient for her maintenance; if she is entitled to receive it, whef 
ther the amount of it is to bvi settled by judicial authority or in 
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wliat manner, and what ought to be the rule in such rases 'as 1823. 

prescribed by the Hindoo law ? 

The reply of* the pundits was to the following effect: If a Mussnm- 
Hindoo, inhabitant of Tirhoot, who lived and carried on trade 
with his brother, die, leaving a wife, but no children, ^nd ifpi,ooT‘ 
his wife does not acquire by inheritance his propeity, moveable cbuad. 
or immoveable, she is entitled to receive a sum sufficient for 
her maintenance, because the wives of those wdio die without a 
division having taken place of the property, which they uiinLJ’iAve 
possessed jointly with (others, are, by the Hindoo law, enfiired to 
receive a maintenance, and the heirs of the deceased are in the 
first instance to decide upon the sum they shall give fur that 
purpose; but if it should appear that they neglect to assign a 
reasonable maintenance, the Judge is at lioerty to award a vertain 
sum sufficient for that purpose, with reference to the usage of the 
family and their circumstances in life, and to cause it to be paid 
her from the property of the deceised. It appeared to the sitting 
Judges, that the validity of the deed of partition was not proved 
from the further evidence, nor the amount of the property esta- 
blished as set forth by the appellant ; and that there was no reason 
for setting aside the judgment of the Provincial Court of the l.vth 
of February 1819. A final decision was therefore passed affirming 
that judgment, and dismissing the appeal of the appellant, provid- 
ing, however, that the respondent should pay to her the sum of 
20 rupees per mensem, as awarded by the Provincial Court for her 
maintenance, 'I'he costs of this Court were made payable by the 
appellant, as well as the sum paid by the respondent as costs in 
the Provincial Court, to be levied from any property which the 
ajipeibint might be proved to possess over and above the sum of 
20 rupees per mensem assigned her by the Court for her main- 
tenance. 


BMUWANEE SUIIAI, Appellant, 182.3. 

versus 

UCHRUJ LAL, Respondent. MardriSili. 

TFiH was a suit brought bv Uchruj Lai on the 25th of July Jutlyment 
1817, in the Zillah Court of Shahabad, for the proprietary right to 
half the lands comprized in mouza Husra, pergnnna Bnnwurah, ngninsta 
then in possession of the appellant, the triennial revenue of which inorigAfiror 
was stated at 1 ,086 rupees. It was set forth in the plaint that the who sued 
defendant and Mnliesh Dutt had conditionally sold the whole of 
the above mou-za, which was their property, tor oJl rupees to tlie gaireii pro- 
piaintifi', that the deeds of sale were made out and dated the 3d of peigiy, on 
Bhadoon 1208, F. S., the condition annexed being that they should t|»« plen 
repay to the plaintiff the whole of the purchase money with inter- 
e-^t. on or before the month of Assin 1214, F- S., to which effect a repayment 
written obligation was executed; that before the expiration of of the mo- 
that period, the money not having befen paid, they instituted a 
suit in the Zillah Court for the redemption of the mortgage against 

TOT.. 111. R 
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1823. tlie plaintiiT and hia A ther Bbiniik Das ; that this cause was 

dismissed by the Jiid|^es both of tlie Zillah and Provincial Courts; 

inort!r.Mgce which fact was of itself suthcient to establish the right of the 
is iiotfhtTc plainiifF; that as the rev*enne of these lands for P22I, F. S., had 
to forcN^lo-** fallen <nto arrears to the amount of 200 rupees, (which was pur- 
sure, with- posely managed by the seller) the whole of the tnouza was 
advertised for sale by public auction, when the plaintiti' paid up the 
arrears, with the leave of the Collector, ahd thus prevented the 
piescribed afterwards, Muhesh Diitt, on the plea that he was not a 

hyregula- to the execution of the deed of' sale, instituted a suit in 

tion 17, Comt again^t the plaintiff and his own brother (the defendant) to 
1806. reverse the sale of his share, and obtained a decision in his favour, 
an appeal instituted by the plaintiff from which decision is still 
pending; that as the sellers hive iinjiistlv refused to give the 
plaintiff possession of the above motiza, and continue to receive 
from the proceeds of it laige sums of money, the plaintiff has 
in.slituted the piesent suit, hnt onlv for the half share claimed 
ah(>ve, as the cause in^tltuted for the share of Muhesh Duttis still 
pending in the Court of Appeal. 

'I’he defendant, in his reply, stoted that, from the account given 
by the plaintiff, it appeared a conditional sale had taken place of 
the share of the defendai t, which was not to become absolute 
until the \eur 1214 F. S. ; that consequently until the mortgagee, 
• agreeably to regulation 17, 1806, obtained a decree from the Court 
fur the perfecting of the sale, and until he hud fulfilled the con- 
ditions specified in the 8th section of that regulation, the sale 
could not he considered ab.Nolnte ; ^hat the claim of the plaintiff 
to be put into possession of the di'-puted property, without fnlHlling 
the conditions specified in the regulati n abo\e cited, was inad- 
missible, especially as the defendant was, and is still, ready to pay 
the sum for which it was mortgaged, the tender of which was 
recognized in the decree of the suit instituted by the defendant, 
and mei.tioned above by ;the plaintiff, in which the defendant was 
nonsuited on account of two separate claims having been preferred 
in one suit ; that as, on account of the invalidity of the deed of sale 
the right to the possession of half the mouza had been adjudged to 
Muhesh Dutt, the claim set up by the plaintiff to the defendant’s 
share of the same upon that very instrument could not Le consi- 
dered gO(;d. 

On the IGth of March 1818, llie cause came to a hearing before 
the ZilLih Judge, and on its appearing that a funner cause 
resfiectiiig the right to a moiety of the above rnouza, instituted by 
the defendant, had been decided against him, and had been affirmed 
hv a decree of the Coiiil of Appeal, and that there was no other 
disputed point in the present case, and the Judge being of opinion 
that the objections urged by the defendant with reference to 
^ regulation 17, 1806, were inapplicable, a decree was passed award- 
ing p'>ssession of half the lands of inonza Hnsra to the plaintiff, 
and an order was issued to the Collector directing him to register 
the name of the plaintiff, together with that of Muhesh Dutt, as 
joint pror)rietor of that rnouza. The costs of suit were made payable 
.by the defendant. 

The defendant appealed from the above decision to the Patna 
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Provincial Court, where, on the 24th of April 1820, it was held»by 

the First Judge of that Court, that by section 8, regulation 17, 

1806, a by^e-bil wuffa. or rnoitgage with conditional sale, could not Blniwnnee 
become absolute unless the purchaser ^presented a petition in Subai, v. 
Court and a notice was served, allowing a period o*f one year, to Ucbnij Lai. 
the seller; that therefore the claim of the respondent ough0 nut to 
have been listened ta by the Zillah C*jurt ; that, however, as by 
the decree of the Zillah Court of the 18th of June 1810, in a case 
pending between the same parties, the claim set up by the appel- ' 
lant for the redemption of the mortgage had been reject^, and 
permission had not been expressly given to institute another suit, 
which decree was affirmed by the Court of Appeal, the sale had in 
the present case become absolute, and the former order of the 
Court of Appeal could not be set aside. Judgment was, on these 
grounds, p«issed, dismissing the appeal and affirming the decision of 
the Zillah Judge of the IGih of March, 1818; but in consideration 
of all the circumstances of the case, the costs of suit in the Court 
of Appeil were made payable by the parties respectively. 

The appellant presented a petitition to be allowed a special 
appeal from this decision, which was granted on the 18th of No- 
vember 1820, and the Ccause was brought forward on the 24th 
and 25th of March 1823, before the Chief and F'ourth Judges 
(W. Leycester and VV. Dorin). The case having been gone 
through, it appeared that the appellant admitted having executed 
the deed of sale of mouza Husra for the sum of 821 rupees in the • 
month of Bhadoon. 1208, F. S., also that the respondent (the 
lender, and purchaser of the property) acknowledged having en- 
gaged to allow a period closii;^ with the year 1211, F. S., to ex- 
pire before the sale should be considered absolute. But regula- 
tion 17, 1806, respecting such mortgages with conditional sale, 
was promulgated before the expiration of that period ; that is, in 
the month of 1213, F. S. The former decision of the 

Courts below could not be considered in the light of a final judg- 
ment, such as to preclude any further investigation into the rights 
of the parties, and those decisions only proved that the statement 
of the borrower respecting his having made a tender of the money, 
or what remained due of it, was unfounded. Nevertheless, the 
right of the borrower to the redemption of the mortg ige could not 
lapse until tlie conditions specified in regulation 17, 1800, had 
been complied with, and he was at liberty to deposit the money 
due. with interest, in the Court, and to recover the deed of sale. 

I'he lender might also, agreeably to sections 6 and«7 of re- 
gulation 17, 18o6, allow the borrower a period of one year (by 
serving upon him a notice to that effect) after the expiration of 
w'hich, if he should not be paid the money due, the sale would 
become absolute On these coiisideratious the decrees of the Zil- 
lah and Provincial Courts were rescinded, and the claim of the 
respondent dismissed. The costs of all three Courts were made 
payable by the respondent. 
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RANEE KISHENMUNEE, Appellant, 
versus 


June 24tli. RAJAH OODWUNT SINGH, and RAJAH JANKEE RAM 

SINGH, Respondents, 
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Tins action was instituted by the respondents on the 18th of 
Fehriiary 1818, in the Moorshedabad Court of Appeal, against the 
appeilai.t and Uanee Jymunee, to establish their proprietary right 
t<j Turruf Kaiikrakurpoor, &c. situated in zillah Rajeshah\e, the 
trienriYsrl assessment of whi(‘h was stcited at 13,432 rupees, and to 
lecover the profits which had been unduly appropriated from the 
est.te bv the defendants- 'I he plaint was to the following effect ; 
Ranee Kisheninuiiee liad been left by the will of her late husband, 
j\Jaharap*h Bisihenni.th hai bahadoor, sole possessor and manager 
cfall Ills lu'upeity, leal and personal. She was his third wife; 
and, in the same will, her deceased husband invested her with 
an.lioiity to adopt a son by reason of his having died childless. 
The e^t.to nov\ claiincd liad been mortgaged in, her husband’s life 
time to one Jugim.hun, and the fienod Fixed for the foreclosure of 
the mortgage had no irly anived under the proxisionsof regulation 
17, 18()(), when Kisheiuiiunee, with a \iew to avert that event, 
made a conditional sale of the lands to the plaintifi’s for the sum 
uf C)/),901 rupees. A regular deed of sale was executed, and a 
written agreement was entered into by the seller, that, in the 
eNCnt of her inalnlily to repay tlie sum borrow'ed, with interest, 
within the period of one year, the sale should become absolute, 
(if the purcliuse money 2,570 rupees were paid to Kishenmiinee 
for the purpose of defraying the* expences attendant on the 
worship of tlie family idols, and the remainder was, with Lei 
consent, applied to the liquidation of the mortgagee’s debt, 
and deposited in Court fur that purpose. On the expiration 
of the term of one year, as the time had arrived for making the 
sde absolute, the plaiutilfs made a summary application to 
the judge of Kajeshabye to enforce the written agreement. Ac- 
cordingly a written notice was ser\ed on Kishenmuiiee ; but 
although ^he ackiiow ledged the recei(>t of the said notice, she had 
nexer at tended to aus'vtr the claim. Mlie plant concluded by 
slating that Ranee Jyinnnee was made a defendant by reason of 
her ITaving been declared by a decree of Court, passed subse- 
quently t«) the transu' tion which gave rise to the present action, 
funprietor of one moiety of the estate, and that this suit was insti- 
tiitid in fompliance with the circular order of the Superior Court, 
wlii'. h provided, that it was ii regular to decree possession to a 
inoitiiacice or conditional purchaser by a sunim irv process. '1‘lie 
del'endant. Kishenmiinee, replied by admitting the loan as stated 
by the plaintiffs, tint she averred in defence tint the loan was 
usurious ; that she had, with the permission of her hinsbaiid, adopted 
a son named Coviud Chniider Rai, whose right to the estate was 
indele l^ii>le, and who could not legally he deprived of the pio- 
perty by any act of hers which might prove contrary to the rules 
of Hindoo law ; that she had offered repayment of the money bor- 
rowed, the receif'tof which how’exer the plaintiffs had evaded ; and 
lastly, that the other defendant Jymunee was in league with the 
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plaintiffs, and conspiring with them to defraud her and her adopted 
eon of their just dues. 'I he defendant, Jymunee, replied hy deny- 
ing the allegation of the other defendant, by asserting that her 
late husband had never given permisuon to Kishenrtiiinee to 
adopt a son, that she herseif had alone been duly authorized to 
make an adoption, that the entire estate belonged to her and the 
son adopted by her ; that tliis fact had been established in a former 
suit whu h she had instituted, the result of which was a decree in her 
favour of one moiety of the estate (her claim for the other moiety 
being now pending); that the brother of the other defendant had, 
at a time when their late husband was deprived of his senses, 
forged a deed of permission to adopt, as if executed by the Rajah, 
and that Kishenmunee had no right whatever to dispose of any 
part of the property, and consequently, that the plaintiffs could 
only bring their claim against her personally, and not against the 
estate for any sums v\hich she might have borrowed from them. 
On the 27th of July 1819, the Senior Judge of the Court of 
Appeal gave j’ldgnieut in this case in the following terms: Ranee 
Kishenmunee is legislered in the Collector’s books as proprietor 
of the estate now in di>pnte ; that she was appointed by lier 
husband’s will to be manager of the entire estate has been proved, 
that she made a conditional sale of the lands to the plaintiffs has 
also been proved, but the facts alleged by her have by no means 
been established. As to the objection which she has raised on 
a point of law. that he was incompetent to make a transfer of the 
estate, and tliereby defeat the right of her adopted son, it cannot 
avail, becmise the origin of this transaction was the mortgage 
which was made in the life tinfe of her husband Rajah Bishennath ; 
and the conditional sale e.xecuted by her for the purpose of obtain- 
ing funds to ledeem (he nn rtgage should, in point of law% be 
considered as the act of her late husband. As to the right of the 
other defendant, Jymunee, tliis question cannot be affected 
tliereby, whrili3\er that may have been ascertained to be, inasmuch 
as the entire e>tate of her late husband is awsw’erable for the debt 
originally contracted by him. Possession of tlie estate claimed 
w'as on tliesc grounds decreed to the plaintiff's with costs. 

An appeal was preferrod to the Court of Sudder Dewanny 
Ada wl lit from the above decision by Ranee Kishenmunee*^ and 
the Second Judge (C. Smith) before whom the case originally came 
to a hearing, after directing further evidence to be taken with 
respec t to the facts of (he case, referred the following question of 
law for the opinion of the pundits : Supposing Bishennatir Rai (the 
liusliaiid o( Kishenmunee) to have authorized her to adopt a son, 
was she at lilieity to make a conditional sale of her late husband’s 
est ite ? in utber woids, was sucli estate the property of lier or of 
the child to ado| t whom she had received permission ? To this 
qnesti'ui the pundits replied, that Kishenmunee having been duly 
authorized by her late husband to adopt a son, and having been 
appointed manager of his estate, was not at liberty to make a 
conditional sale of such estate for any purpose, inasmuch as at the 
moment permission to adopt was pronounced, it had the same effect 
as if a child had been conceived in the womb of the w'idow, and 
her inteiUioa to adopt under the permission, operated, to all intents 
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1S2J. aird purposes, as if she were enceinte ; that the boy subsequently 
adopted by lier had all the rights of a posthumous child, aud that 
Rfinee Kisheumunee had no right whatever to do any act tending to 
Kisljonmu- injure his property: e>fipcially to make a conditional sale of the 
*ah Ofid*^** estate, which evidently left him in no better condition than if the 
wuDtSiiigh original moitgage had never been redeemed ; that, in fine, the right 
and Rajah of property vested in the son subsequently adopted, from the time 
Janki*o of the Rajah’s death, and that the adopting widow had no authority 
Ram Singh, that of intermediate inanagemeiit under her late husband’s 
will. 

Authorities: — “ The children who are born; those yet un- 
born ; and thu^e in the womb, are eqiiatiy entitled to maintenance; 
the privation of which is not sanctioned by law.” Smriti. Let 
the Judge declare void a sale without ownership, and a gift or 
pledge unauthorized by the owner.'* On the 17th of February 
18*23, the Second Judge having perused the above opinion and 
the additional evidence which had been called for, recorded his 
opinion that the decree of the Court below should be amended. 
It was evident, he was of opinion, that an illegal deduction from 
the loan had been made by the lenders, as well from the positive 
evidence of witnesses as from the presumption arising frutii tlie 
universal practice of the bankers of this country. Had this not been 
the case, a larger sum than was due to the original mortgagee 
would not have been insetted in the written obligation executed 
by the borrower; more would not have been borrowed than would 
be suflicient to redeem the mortgage and pay the price of the 
stamp paper used in the second transaction. The delivery of 
more than this has not been proved satisfactorily. Any attempt 
to extoit more than the legal interest, whether by deduction from 
the loan, or by any means or device whatever, has been prohibited 
by section 9, regulation 1.5, 1793. There appeared to him to have 
been great want of faith on the part of the respondents in this 
transaction; and he moreover held it to be established bv the 
exposition of tlie Ij^vv delivered by ilie Court pundits, that the 
landed property of tlie late Rajah Bishennath Rai belonged of 
right, not to his widow, but to the son adopted by her in fuir- 
suance of the permission granted by her deceased husband. 'I'his 
fact was recognized repeatedly in the correspondence of the Board 
with' the Cvollector, and must have lieen known to the respondents, 
who were acquainted with all that passed in that office. Under 
all the circumstances of the case, the Second Judge expres>ed 
himself 6f opinion that the lespondents weie not entitled to recover 
either the money lent or the landed estate ; the first from their 
having attempted to extoit illegal interest, and the second bv 
reason of the estate being the propeity of the adopted son and not 
that of the conditional seller. At ail events, he thought the 
present claim should be dismissed, and the respondents referred to 
a new action to recover the amount of his loan. 'I he papers of the 
case being made over to the Third Judge (J. Shakespear) for his 
opinion, he deemed it necessary to put another question to the 
pundits, to the following effect; Supposing the adofition made by 
the widow to have taken place subsequentlv to her conditional 
sale of her husband’s estate, and supposing such conditional sale to 
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have been the only means of preventing the foreclosure of the 1825’. 

original mortgage, would either or both of these circum&tances 
have the effect of reali/.iiig the transaction '! In reply, the pundits Ram-e 
concurred in stating that the date of the adoption could not affect Kjs 
the merits of the case, but they differed as to the other j^oint ; 

Sobha Shastree giving it as his opinion, that the widow would be wiint Singh 
authorized in making the transfer in case of distress, which nnd Rajah 
rendered it inevitable, and that this was such a case ; Ram- 
tiinoo, oil the other hand, admitting the legality of the transfer in 
a case of inevitable distress, but contending that this was' not a 
case of that nature, as the minor would not be answerable for his 
father’s debts until he came of age. The’fhird Judge, on weigh- 
ing these conflicting opinions, coll^ldered the former to be entitled 
to the greater weight, diiefly because it coincided with vyuvusthas 
dedvered on former and similar occasions, and partly because 
It was evident that the distress in the present case was ot that na- 
ture which w.is contemplated by the law. He was of opinion, 
tht^t no suflicient proof had been advanced that any deduction 
had been made from the loan. On the contrary, he conceived the 
transa< tion to have been fair and open ; that the conditional sale 
should be he'd to have become absolute on the expiration ot the 
period specified in tlie written obligation of the appellant,. and he 
was of opinion, that the decree of the Court below to that eflect 
should lie aihrmed, as being in every respect just and proper. 

Dv re.i.son of this difference between the opinions of the Second 
and Hiird Judges, tlie case was postponed to another sitting for a 
final decision. On tlie ‘24th of June 18‘23, the Chief and hourth 
Judges (\V. Leycester and W.‘ Doriii) expressed their concurrence 
ill the view of the case taken by the Third Judge, 'they held that 
iicj siifiicieiit ev ideiK'e hud been adduced to invalidate the condi- 
tional sale, vvlm h had become ab.^oliite on the expiration ot the 
s{)ecifled period, and that the only point which remained to be 
determined was, whetlier or not the transaction should be recog- 
nized as valid, according to the tenets of Uie Hindoo law. On 
this cjucsti'iii they inclined to tlie doctrine laid down by Sobha 
Nhastree, that the conditional sale by the widow of Bishennatli of 
her husband’s landed estate was valid, notwithstanding the fact of 
his having given lier permission to adopt, and of her haying 
siibsecjnently adopted a son in pursuance of such permission ; 
inasiiincli as both the law offic ers agreed in declaring that the 
transaction would he legal, supposing a sufficient case of necessity 
to have been made out, and as it must be admitted, that ’when the 
period fixed for the foreclosure of the original mortgage drew 
nigh, there did exist a sufficient case of distress to justify recourse 
to the measure. 'Ihe conditional sale vvas executed to pi’event the 
foreclosure of the mortgage, whereby the interests of the son 
about to be adopted bv the widow would doubtless be best con- 
sulted; and although the measure had not the effect of saving 
the estate ultimafelv from alienation, yet it put oft the evil day, 
and steps might have been taken in the interval to avert the loss 
altogether. For these and other reasons, it was finally decreed 
that the judgment of the Couit below should be affirmed. Costs 
in both Courts were made payable by the appellant. 
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1825. KUNDRAM and others, (Fleirs of Ram Sunuye Panoe,) 

— Appellants, 

June 3Uth. versus 

KASHEE PA,VDEaijd others, Respondents. 

Accordingr ON'the 5th of August 1812, Ram Sunhxe Pande preferred this 
to the H in- suit in the Zillah C ourt of Behai* tn formd puv peris, again^t the 
• a® respondents, to recover possession ol one moiety of the birt or 

Behar, Ati sacrificiul fees ol the town of Ciya and vaiious other places, 
only son estiiiiathig the decennial revenue arising therefrom at 2, *260 rupees. 
cAtinoibe Also to recox er mesne profits unduly appropriated between the 
received in 1209 and 1219, F. S., and six dwelling houses situated in 

t\\t' Duttu- the town of Ciya. The plaint set loith, tliat Kasheenath Pande, 
ca form of Siingum Pande and Huliut Ptiude were joint proprietors of the birt 
ndopiion, question; that in the year 1 185, F. S., Pulint Pande adopted Ihe 
dinjf *io the P*^^'‘^dl'as his Son in a formal and legal manner: that the plaintiff's 
•ame law, father’s name was Bvja 'J’exvaree, and that he had an elder 
neither brother named Lai C'hund ; that in 1195, F. S., the said Pullut 
joint pro- Pande made over by deed of gift to liim (the plan. till) liis share of 
rhe^proliL question, his propriet irv right to the houses situated in 

■risiin^ the town of Ciya, together with all his property real and personal ; 
fromsAcri- tli.'it the plaintilF, from the date of the gilt, to the year 12U9, F. S., 
ficial fees a period of fourteen years, remained in quiet possession of the 
j*t'ctsor**^ propeity in dispute; but that in the month of Mayh of the last 
trAuster. * mentioned year, the defendant's xvrongfully and turi'iblv appro- 
priated about 20 1 rupees of tbe bii t produce, in excess of the shares 
to which they xvere justly entitled, in consequence of which he 
complained to the Couit, but was nifnsuited, the fact of dispos- 
session not lieing considered to be sufhi iently apparent ; and he 
was directed to iniiig a regular action lor the recox ery of his rights, 
which he now did accordingly. I he defendant, Juggurnath Pande 
replied tint Mnssummant Buttea, the widow of Nursingh Pande, 
deceased, did in the year 1209, F. S., make ovn to him and 
Snngiim Pande, by a deed of gift duly draxvn out and attested, the 
whole of the propeity belonging to her late husband, including the 
interest of Puilut Smgh in the birt, which that individual had sold 
to iVlanick Chund, the uncle of Nursingh Pande. on wh'^n it had 
devolved by the course of inheritance; that thev had enjoyed the 
property ever since, maintaining the widow of Niirssingh out of the 
profits, and that the plaintiff had no right f»r title to any pirt of it. 

'I he other del’eiidaiit, Kashee Pande, replied that hi> father < hey tun 
Pande anB Pullut Pande were oxvn brothers ; th .t the latter had 
no authority to make a gilt of anv part of the prt'pjrty claimed, it 
being joint and undivided ; tliat he (the defendant; and his brother 
w'ere the legal heirs; that the pi lintiff being the only son of hi* 
father could not legally be adopted; that the birt muhabrahminee 
was not a transferable species of properly like lands and houses, 
nor were the jujmans or sacrificers fit sni»jects of transfer, as if 
they were male or female slaves; that the allegation of the plaintilF, 
aN to his having been in possession fnr a period of fourteen years 
was wholly false, and that had this been the case, the sacriHcer* 
would never have forsaken the officiating priest, whom they had 
employed in the performance of exequial ceremon'ies ; that the 
deleiidaiit's brother, by name Sungum Pande, had been adopted 
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by Pullut Pande whose entire property devolved on him, that tjbe 1^28. 
deed of gift set up by the plaintiff was a forgery ; that at the time ■ — 
it was alleged to have been executed. Pullut Pande was not in his Nuadaram 
right mind ; and lastly, that the piaintiff had no brother by name and others 
Lai Chand. A similar defence was made*by the third defendant, 

Sungum Pande. • oiliers* 

On the 12th of November 1816, this cause was decided in the 
Zillah Court in favour of the plaintiff, the Judge being of opinion 
that Pullut Pande and Cheytun Pande were proved to have had 
equal rights and joint possession ; that the former did really adopt 
the plaintiff and make over to him by gift his entire property, and 
that there did not exist any legal impediment to the adoption or gift. 

From this decision Kashee Pande and the heirs of the other defen- 
dant since deceased, appealed, and on the 29th of April 1820, it was 
reversed on the following grounds: It did not appear that the 
property, part of which formed the subject of the claim, had ever 
been divided. On the contrary, it appeared from the evidence that 
it had always been held jointly, and consequently the deed of gift 
was considered invalid. It was held, that the deed of gift was 
certainly corroborative of the alleged adoption, but that the adop- 
tion itself was illegal, evidence having been adduced to the fact 
that the plaintiff was the only son of his father. A special appeal 
having been admitted from the above decree by the Sudder 
Dewanny Adawlut. it was deemed requisite to put the following 
interrogatories to the Hindoo Law officers of the Court : Is it • 
allowable, according to the law current in Tirhoot, to adopt an 
only son ? Is it lawful to make a gift of joint undivided property, 
whether real or personal, according to the same law ? Is the Lirt 
mahahrahminee^ or profits arising from the levy of sacrificial fees, 
a fit subject of transfer; and supposing such profits to be enjoyed 
jointly by several of the class of persons denominated Maha Brah^ 
mins (a) is it lawful for any one of the co-partners to transfer his 
share either by sale or gift? I’o these interrogatories the Pundits 
replied, that according to the law as current in Debar, the adoption 
in the duttaku form of an only child was illegal, as the gift and 
acceptance of an only sun were both prohibited, without wliich 
formalities a dnttaka adoption could not be carried into effect; 
that a gift of joint undivided property, whether real or personal, was 
not valid, even to the extent of the donor’s share, for property can- 
not be sold or given away until it is defined and ascertained, which 
cannot be done without a diusion ; that the profits of the birt 
mahabrahminee did not constitute a fit subject of transfer, and 
that no one of the sharers to the joint profits of the birt was at 
liberty to transfer to another person his own interest therein ; that 
even if the profits had been divided, the same prohibition would 
apply, inasmuch as the sacrificial fees, which constituted the birt^ 
were only fit to be received by the officiating priests, to whom they 
were offered ; and that the purpose of the offerings, namely, the 
spiritual welfare of deceased ancestors, would be defeated by the 
alienation. 

(tf) Priests who attend at funerals, in some districts they arc called Rfvha 
Brahmin; in other Mahapatra^ ^gradan^ Pretpa^ &c. — See note to page 175, 
vol. 2, Colebrooke'a Translation^ Digest Hindoo Law, 

VOL. HI. U H 
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1823. 

Niindarnm 
and others, 
V. Kashee 
Pande and 
others. 


Authorities : — “ Let no man give or arcept an only son, since 
he must remain to rai>e up a progefiy for the obsequies of ances- 
tors ; nor let a woman give or accept a son, unless with the assent of 
her lord.*' Vasishtha, cited in the Duttuka Miman%a and Duttaka 
Chandrikn, 

“ Pr.rtitioii is the act of ascertaining several individual rights." 
Mitakshura, 

“ Having assembled eleven Brahmins, having invoked the manes 
of deceased ancest<jrs, let him present to the Brahmin occupying 
the foremost seat, the < ouch. &c. belonging to the deceased.” Deva 
Yugjiikdj cited in the Nirnuya Sitiilhoo. 

“ Having sprinkled them with odoriferous perfumes, let him 
present to the sacriticer his l.ithei's wearing apparel, his ornaments, 
his sleeping coucli, &c.” Vrifutspali^ oiled in the Nirnuya Sindhoo. 

After a perusal of the aho\e legal opinion, the Chief and Fourth 
Judges of the Sudder IJewatiiiy Ad.iwlut (VV. Leycester and W. 
Dorm) before whom the case was brought to a hearing, recorded 
their opinion that there was no sufficient ground for interfering 
with the decree of the Court below ; and on the 3(Jth of June 1823, 
it was ufhrrned accoidingly. Costs were made payable by the 
appellants, (h) 


1823. BABOO SHEODAS NARAIN, Appellant, 

ver&us 

July 5tb. KUNWUL BAS KOONW UR'*, and others, Respondents. 


la a case of 
rcvi(»w of 
jiidgniiMit, 
two judfjfs 
lieiii!; ot 
opinion 
tliat the 
decree re- 
viewed 
should be 
reversed , 
and two 
that it 
should be 
aili lined. 


THIS was a review of judgment. The circumstances of the 
case were briefly as follow : The appellant instituted this action 
against Kuinviil Bas Kooiiwur. Areemurdun Narain, and Kashee- 
pershad Narain, in the Proxiiicial Court of Patna, on the 21st of 
February 1817, to recover possession of certain assessed and rent 
free lands situated in the district of Sariin, the triennial assess- 
ment of the former being stated at 18,278 rupees, and the eighteen 
years produce of the latter at 7,200 rupees. Also to recover the 
sum of 63,324 rupees in ready money and jewels, wearing apparel, 
household furniture, <&c. of the computed value of 1 1,183 rupees. 
The claim was founded on an alleged deed of gift made to the 


one uf tbe (h) A review of this iudsjmcnt was subsequently bad, partly from suspicion of 
latter bar- tbe integrity of Sobba Shastree, one of ibe Pundits who hail been consulted in the 
ing joined former decision, and who had since absconded from liie Court on being charged 
in passing with corruption, partly from tbe production of a cnuHicting law opinion, and 
tbe decree partly on other grounds. Rut the judgment, as above given, was ultimately 
reviewed, affirmed on tbe lOtb of February 1825, by the tJfficialiiig Chief Judge (J. H. 
and the Haringtori) and I be Fifth Judge (W. R. Martin.) The same interrogatories 
jiidcc who were put to the law officers then attaebed to the Court, and their exposition of 
concurred the law coincided in every respect with that which bad formerly been delivered, 
with b^ so as entirely to remove tbe suspicion of its accuracy. In reply to an additional 
in ibarde- question, the pundits .slated, that if the Officiating Priests termed Ma/ui Brahmins 
cisionliav- take the sacrificial fees in rotation, or day about, in that case the different luem- 
iiiu: since hers of each set of priests should be considered joint and undivided, but that 
died ; held the different sets should be held to be divided. 


i 

« 
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plaintiff by Baboo Bhunwur Narain, bis pateVnal uncle. v>’ho*se 1823 . 

property it was, and who died leaving no son. '1 he defendant, 

Kunwul Bas Koonwur, who was daughter of the aforesaid Bhun* that the 
wur Narain, replied by denying the alleged gift, and claiming the 
property for herself, in virtue of her right of inheritance* She 
pleaded further, that while her sons were alive, her father had should be 
no right to make a gift of his property (which was divided from taken into 
that of his brothers) to any other person. The defendant Aree- ‘*c‘'ount, 8 o 
murdun died at this stage of the proceedings, and his son 
Gooroopershad Narain appeared to defend the suit on behalf of without the 
himself and his minor brother Kaleepershad Narain. He stated necessity 
in his reply, that his father was the son of Ootum Narain, (brother 
of Bhunwur Narain) and entitled, therefore, to one moiety of the 
property of that individual; the other appertaining to Kasheeper- 
shad Narain, he being son of another brother, and it being a 
custom in their family for the estate to devolve upon brothers or 
brothers sons in default of male issue. Kasheepershad, the other 
defendant, claimed the w'liole of the prc»perty, on the plea that 
he had been adopted by tlie deceased as his Kurta Pootra, On 
the 25 th of March 1818 , tlie Second Judge of the Court gave 
judgment against the claim, on the ground that there was not 
sufficient proof of tlie alleged deed of gift; that it had been 
established that the deceased Bliuiiwur Narain had been separated 
from his brothers ani li\ed entirely apart from them; and that, 
according to the Hindoo law, as current in that part of the country, 
the title of the daughter and her sons to the succession was 
preferable to that of the brothers and their sons. The. claim of 
adoption set up by Kasheeperhad he considered to be without 
foundation. From this decision Sheodas Narain appealed to the 
Court of Sudder Dewanny Adawlut. After additional evidence 
had been called for on certain points of tlie case, the Second 
Judge (Courtney Smith) propounded the following questions to the 
Hindoo law officers: The deceased Bhunwur Narain had, besides 
his daughter, Kunwul Bas Koonwur, and his* brother’s son, Slieo- 
das Narain, two other brothers sons; under these circumstances, 
was it legal in him to execute the deed of gift, which he is alleged 
to have done, exclusively in favour of JSheodas Narain? If 
Bhunwur Narain lived for seven years after 11106x0011110110/1116 
alleged deed of gift, and retained posse>sion personally of all his 
property during that period and until the day of his death, is the 
deed of gift available, to establish the right of propeity jn Sheo- 
das, after the death of the donor, notwithstanding the fact of his 
never having given up possession ( In the event of the invalidity 
of the deed, j|d that Sheodas Narain. the donee, has no right (if 
property under it, will the estate devolve on the daughter of the 
deceased, or on his brothers sons, two of whom are sons of one 
brother, and the third the son of another brother ? and if it devolves 
on the brothers sons, should each of them gel a third, or one half 
go to the two sons of one brother and the other half to the one son 
of the other brotlier ? 'I'o these interrogatories the pundits replied 
that, according to the law as cuireiit in Benares, the property not 
being joint, but divided, Bhunwur Narain was competent to make 
a gilt of it, notwithstanding the existence of his daughter, and 



S36 

1823. 


Baboo 
Sbeodas 
ISarnin, v. 
Kiinwiil 
Bas Koon< 
'Wiir and 
Olliers. 


CASES IN THE SUDDER DEWANNY ADAXVLUT. 

according to the law, as current in Bengal, he would be competent 
to make the gift under such circumstances, whether the property 
was divided or undixided; that the fact of the donor's having 
retained possession could not affect the validity of the gift, it being 
expre^tsly stated in the deed, that he was holding the property as a 
loan from the donor, and it being a rule of Hindoo law, that a near 
relation may be in possession for any period without its operating 
to transfer the right of property from the proprietor to the 
possessor; that supposing the deed of gift to be from any 
cause invalid, in that case, according to the law as current in 
Benares, if the family was not joint but divided, the property 
would devolve on the daughter; and if joint and undivided, on 
the brothers sons; but, according to the law current in Bengal^ 
whether the family were united or separated, the property would 
devobe on the daughter; and that supposing the right to the 
succession to vest in the nephews, they would each share alike. 
On the 29th of May 1821, the Second Judge having attentively 
weighed all the evidence adduced in the case, recorded his 
opinion, that the decree of the Court below should be reversed; 
he being of poinion that the facts of the separation of Bhunwur 
Narain from his brothers, and of his execution of the deed of gilt 
in favour of his nephew the appellant, were estaidished. He did 
not, how'ever, deem it advisable to award the personal property, 
by reason of its nature and amount not being suHiciently detined ; 
and as to the mesne profits, he was of opinion that the appellant 
should be left to a new suit. The proceedings in the case were 
next lirought before the 'I hird Judg^ (S. T. Goad) and the Offi- 
ciating Judge (W. Dorin), the former of whom differed entirely 
from the judgmeiit recorded by the Second Judge, and expressed 
his opinion that the alleged deed of gift was entitled to no credit; 
but the latter concurred with him as to the validity of the deed 
in question ; differing, however, as to the personal property and 
mesne profits; to buth of which he considered the appellant 
entitled under the deed of gift, after it should have been ascer- 
tained from the examination of witnesses, the nature and amount 
of the personal property left by the deceased. In consequence of 
this disagreement of the three Judges who had sat on the case, 
it was laid over for the consideration of the Chief Judge (W. 
Leycester) who concurring with the 'I hird Judge (S. T. Goad), a 
decree was passed in their joint names affirming the decision of 
the Coujt below, and dismissing the appeal with costs. 

The appellant being dissatisfied with this decision also, petu 
tioned the Court to review their judgment, and his petition to 
this effect was rejected bv the Cliief Judge (W Aeycester), but 
an order for review was ultimately granted by the former Fourth, 
then Ihird Judge (J. Shakespear) and the former Officiating, then 
Fourth Judge (W. Dorin). On the 23d of May 18*23, the case 
came to a rehearing, first before the Third Judge (J. Shakespear), 
who, after causing further evidence to be taken, relative to 
the alleged deed of gift, recorded his opinion that the document 
in question was a forgery, and that there existed no reason what- 
ever for superseding the jiidtrment pronounced by the Chief Judge 
(W. Leycester) and the late Third Judge (S. T. Goad), the latter 
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of whom had died since the decision. In this opinion the ld*S. 

Judge expressed his entire concurrence. The case was next — — 
brought before the Secona Judge (C. Smith), who, on the 1 4th Baboo 
of May, recorded his opinion to the folibwing effect: It appears ^*J,*®^**y 
from the proceedings connected with the review of judgment 
in this case, that the final order for admitting this review Baa Koon* 
was passed by Messieurs Shakespear and Dorin on the 20th wur and 
of December 1822, when I was prevented by indisposition from others, 
attending to my duties in Court, and I was consequently igno- 
rant of the circumstance. On resuming, however, my official 
duties, I learnt that this review had been admitted, and on the 
supposition that the case had formerly been decided by the casting 
voice of the Chief Judge, under the provisions of section IB, 
regulation 25, 1814, in which case the reason assigned by the late 
'I bird Judge (S. T. Goad), .which appears to have influenced 
Messieurs Shakespear and Dorin also would have been insufficient, 

I protested against the admission of a review on such ground, 
and my reasons at large are contained in the minute (a) which I 

(a) The follnwiag is the minute alluded to: 

Jn this case I find tliat a review has been granted in a manner which seems to 
mo quite irregular ; that is, upon uo ground which under the regulation can be 
deemed sufficient. 

The case came first on before me, and on the 9th of May 1821, I gave my 
opinion, that (he decree of the Provincial Court should he amended. ^ 

On the 1 ith of June in the same year, the Third Judge (Mr. Goad) differed 
from me, and recorded his opinion that the Court of Appeal's decision should 
lie affirmed, and on the same date tlie Acting Judge (Mr. Dorin) differing both 
from me and the Third Judge, direcjfed the papers to be submitted to the Senior 
Judge (Mr. Leycester.) 

0(1 the Urhof August 1821, the opinion of the Senior Judge being the same with 
Mr. Goad's, the appeal was dismissed, and the decision of the Court of Appeal, 
dated 25th of March 1818, affirmed. 

On the 1‘iih of November 1821, the appellant petitioned for a review, under 
regulation ‘Jti, 1814. 

On the 19th of June 1822, the Senior Judge rejected the petition, and ordered 
the case to be brought before the Third Judge, who ha 4 l been joined with him in 
the decision. 

Upon the Hth of September 1822, Mr. Goad, upon no other ground than 
that if there had been at the rime the case was decided n Fifth Judge in the 
(’ourt, there would have been five opinions in the case instead of four (meaning 
clearly that the case would not have been decided by the casting voice of the 
Senior Judge) and that there was then a Fifth Judge, declares that he Iftia no 
objection to a review, and to the case being brought before the Fifth Judge for 
his opinion. 

On the 20th of December the papers arc brought before the Acting Judge 
(Mr. Dorin) who, adverting to the arguments in his own proceeding Af the lltli 
of June 1821, declares for a review, and orders the papers (in the absence of 
the Second Judge from indisposition) to be carried before the Fourth Judge 
(Mr. Shakespear). 

On the 23i'd of January last, the Fourth Judge admits the review, and is now 
artually investigating (he case. 

It being perfectly obvious that Mr. Goad saw no necessity for a revision 
upon any of the grounds specified in section 4, regulation 26, 1814, it must he 
concluded that, as far as any regular grounds are concerned, liis voice was 
against such revision. 

It must further be allowed to have been utterly incompetent to Mr. Goad to 
take the circumstance of the case having been decided by the Senior Judge's 
casting voire ns a sufficient ground for a revision, when that casting voice is 
given to the Senior Judge by express regnlatibn (section 18, regulation 25, 1814) 
and given undoubtedly to meet this very emergency of the members of the Court 
being equally divided. 
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1823. w^ote upon the occasion. But it now appears from the explanation 

furnished by the Chief Judge, that tl^e former decision was not 

Baboo obtained by his casting voice, but on a majority voices. Under 
Narafn* these circumstances, J illso am of opinion that the judgment in 
Kunwul * question should be reviewed; because, altliough Mr Uorin and 
Bas Kooii- myself differed as to minor points, with respect to the personal 
wur and property and mesne profits, yet we concurred in the main point, 

othejs. adjudging possession of the real estate to the appellant under 

the deed of gift; and it was not in such case competent to any 
two other Judges to disturb that judgment without calling in a 
Fifth Judge. As the review has been admitted, it is competent to 
any Judge who may have had a share in the former investigation, 
to record his opinion on the retrial, let that opinion agree with or 
differ from the judgment which he had formerly recorded. On a 
review of the whole of the proceedings in this case, I am of 
opinion that notliing new has been elicited to invalidate the deed 
of gift under which the appellant claims. On the contrary, the 
evidence since adduced has the effect, in my mind, of attaching 
greater credit to it. But with resfiect to the personal pioperty, 
and the mesne profits of the estate, rin which point iny former 
judgment ditl’ered from that of Mr. Dorin, I am irn liiied to retract 
my own opinion, and to coincide with his ; because the same deed 
of gift that purports to convey the real property, disposes of the 
, personals also; and if it be valid for one description of property, 
it must be so for both; nor if the suggestion of Mr. Uorin be 
carried into efre<'t, will there be any uncertainty in the award, 
as so much onlv will be awarded as may be proved to exist by 
satisfactory evidence. 'J’he same principle applies to the mesne 
profits. If the amount of these be now ascertained by evidence, 
it will have the same effect as if a new suit were instituted ; and it 
will besides save the parties from mm h unnecessarv trouble and 
expence Under these circumstances, if the Fonith Judge (Mr. 
Dorin) should still concur with me in opinion, it will he necessary 
to consult a Fifth Jutlge to adjust the differences ; the voices of the 

Not eron the Senior Judge himself roiild divest himself of th.it privilege, nor 
hH.s he in this case expressed any disposition so to do. 

Mr. Shakespear’s opinion, if his proceedings are not stoppetl, as 1 propose they 
shoulA he, may agree with the First and the late Third Judges as to the merits 
of the case, and then the state of things, baling the anoiimlons nature of llie 
whole proceeding, and the danger of the precedent, will be as it no revision had 
been granted. 

But shohhl Mr SlMkespear prorced with the ease, and decide in favour of the 
opinions recorded by the Second Judge and the late OHiciatiiig Judge, it is 
manifest that the Senior Judge will have been depiived of his casting voice in 
the teeth of a positive regulation. 

Conceiving Mr. Goad's resolutions of the 14lh of September for referring the 
papers to a fifth Judge lobe supported hy no regululion, and to be in iliivet 
violation of the one above cited, I think it necessary to record my opinion, that 
the resolutions of the 14th of September and 2()th of December 1822, and the 
Fourth (now Third Judge's) order of the 23rd of January last, should be 
rcseinded and the petition for a review be finally and fully rejected.” 

But the Chief Judge explained that he had not given any casting voice in the 
case, and that the lute .Mr. Goad and himself having agreed, and the other 
two Judges not having agreed whh each other, tlie case was decided by a 
majority of voices. The other Members of the Court also recorded their 
opinions on this occasion, that it would be consistent with equity to review the 
judgment. 
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Chief and Third Judges being against those of the Second aiid t823. 

Fourth Judges of the Court, as at present constituted, and there — — 

being consequently no majority on either side; as the judgment B.ihoo 

o^'lhe late Third Judge, since deceased^ cannot be reckoned on ^ 

the present occasion. My present judgment is, that the decree 

of the Patna Court of Appeal, dated the ‘25th of March* 1818, Uas Koon- 

should be reversed ; and that the appellant Sheodas Narain, in wur and 

virtue of the deed of gift in his favour to that effect, should be put othei-s. i 

into possession of all the lauds assessed and rent free, situate in 

the pergunnas of Sircar, Surun and Champarun, which may 

have been the property of the late Bhunwiir Narain ; and with 

respect to the personal propeitv and mesne profits, that he should 

be put in possession of them also, after their amount shall have 

been estabbhhed by evidence, supposing such property and profits 

not to exceed the amount spe<‘ified in the claim. On the 4th of 

June, the Fourth .judge (W. Dorin) recorded his opinion that, 

as the present 'J'hird Judge had concurred in the judgment 

pronounced liy the C hief and Third Judges, such concurrence 

should be held to be conclusive ; and that there was no necessity 

for his again entering into the merits of the case; as the judgment 

of himself ai:d of the Second Judge had been overruled, and the 

ease disposed of by a majority, 'Ihe proceedings in the case were 

ultimately referred to the Chief Judge for a final order, and he 

concurring in the opinion last expressed, and seeing no reason to 

depart from his firmer judgment, it was affirmed accordingly ; the 

appeal finally dismissed, and all costs in both Courts made payable 

by the appellant. 

• 

MURDUN SINGH, and others. Appellants, 1823. 

versus 

RUGHOONATH PATH UK, (manager on the part of Visiinoo- July 1 9 th. 

PKHS 11 AU 1 ) Singh, a minor son «f Bauadoor Singh, and 
Goouoo Dutt Singh, lieir of Bisiikn Singh, deceased), 

, Respondent, 

ON the 6th of September 1813, the appellants sued Bahadoor A settle- 
Singh and Bishen Singh, both since deceased, in the Zillah Court 
of Cawnpore, for possession of one moiety of mouza AnoraV per- 
guimah Korah, in that district, the extent of which was stated to oneindivi- 
be ^i,811 bcegas, and its annual produce estimated at 1,600 dual as 
rupees. The plaint set forth, that the moiety sued for was the proprietor, 
hereditary property of the plaintiffs, and had regularly descended un<?er*^^* 
to them from their ancestors ; that they had been both since and clause 9, 
previously to the accession of the Company, in the possession and section 5.S, 
enjoyment of all its rents and profits ; that their original title 
deeds had been destroyed by fire, and that in the year 1210, F. S., coflectoriJ 
when a pottah for the zemiudaree was given to Murdun Singh, not compe- 
(one of the plaintiffs) by the Tehseeldar, in which pottah he was tent to sub- 
designated a Moocuddim, he remonstrated against this appella- 8jj^'»teano- 
tioii: but being assured by the Tehseeldar that the title ofjuaVwith' 
Moocuddim was superior to that /of Zemindar, he continued out a judi- 
without further remonstrance to hold under this title up to the cifti decree. 
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1825. ye^r 1212; that at the settlement made at the end of the year 

■ 1213, he was regiiitered in the books as zemindar, but that in 

Miirdiin the settlement made in the year 1215, Bustee Ram Mutusuddee the 
writer of the book of settjements, conspiring with the defendants,. 
Rugboo-' fraudulently entered their names as proprietors, and that of th^ 
nath plaintifir Mnrdun Singh as Moocuddim; that on the plaintiffs 

pathuk. petitioning the Collector against this act, that officer enquired into 

the business, and finding that the proprietary right really belonged 

to the plaintiffs, passed an order that at the next settlement, which 
was to take place in the year 1220, F. S., the settlement should 
be made with Murdun Singh, and his name entered in the books as 
proprietor; but that when the period for making that settlement 
arrived, the defendants contrived, by collusion with the officers 
of the Collector's establishment, to continue the registry in the 
V>ooks of their own names as proprietors. I'he defendants in reply 
alleged that the property in dispute had been the exclusive 
property of themselves and their ancestors for a peiiod of more 
than two hundred years; that the plaintiffs had no right or title 
whatever, and that had they possessed any, the plaintiff Murdun 
Singh never would ha\e consented to the registry of his name as 
Moocuddim. 

On the 12th of February 1818, the Acting Judge of the Zillah 
gave judgment in favour of the plaintiffs, on the following grounds : 
The long possession of the plaintiffs and their ancestors was 
’ clearly proved by the evidence of credible witnesses, while, on the 
other hand, the witnesses adduced on behalf of the defendants 
were wholly unworthy of belief. Notone of them was a native of 
that part of the country in which the<disputed lands were situated. 
ISome of them admitted that they had never vi^ited the place, but 
once ; and others that they had never gone near it at all ; and their 
evidence went to prove that the estate in dispute was taken 
under Government management from the year 1 185, F. S., and 
that the possession of the defendants was only that of a Chowdhry 
or Talookdar. It appeared also from the book of settlements 
for the year 1213, F. S., that the name of Murdun Singh, one of 
the plaintiffs, was then registered as proprietor ; but in the year 
1216, his name was erased from the list of proprietors, and inserted 
under the head of Moocuddumee tenants ; but, it did not therefore 
follow that previously to the last mentioned period, they had ever 
been considered in that light; and even admitting that the piaintifi's 
were in possession of the disputed lands merely as Moocuddirns, 
still that “fai t could not form any argument of the defendant's 
proprietary right. It was, besides, evident that he who holds 
property as a Moocuddim should be kept in possession until some 
superior title were established. It was moreover notorious that at 
the period of the first, second, and third settlements, from the 
ignorance and inexperience of the landholders, numbers of them 
were registered as Moocuddirns. It therefore appeared unjust that 
the mere fact of one of the plaintiffs having been registered as such 
should be considered sufficient, without proof of some superior 
title, to oust them from the possession of their property. Although 
the Persian statement of tendres certainly did show that for thi» 
year 1210, F. S., the uanie of Adhar Singh', the father of the 
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'defendants, was mentioned as proprietor, and although in the t923» 
book of settlements for the year 1216, the names of the defendants 
were registered as proprietors, yet it is ,by no means apparent 
under what circumstances these entries were made. There was no others, 
petition from the defendants furthcoming setting forth their claims,- Rnf^hoo- 
nor was there any proceeding of the Collector recognizing their 
rights, nor was there any document to prove that the slightest ***“ ' 
investigation or enquiry wae instituted into their claims previously 
to the registry of their names as proprietors. According to the 
provisions contained in clause 8, section 53, regulation 27, 1803, 
the Collector was nut competeitt to eject the plaintiffs in favour of 
the defendants, without a decree in favour of the latter by a Court 
of judicature, in which tribunal alone the cognizance of the claims 
of the parties was vested. On the whole, it was clear th \i the 
entry of the defendants names as proprietors was fraudulent and 
collusive, and there did not appear any ground on which their 
rights could be maintained. Urnler this view of the case the 
Acting Ziilah Judge decreed the lands in dispute to the plaintiffs^ 
and the costs were made payable by the defendants. 

The defendants being dissatisfied with the above decision pre- 
ferred an appeal from it to the Bareilly Provincial Court, and on 
the 26th of August 1818, the Second Judge of that Court, in 
concurrence with the Fourth Judge, reversed the decree of the 
Acting Ziilah Judge, on the ground that Murdiin Singh having 
been recognized as Moociiddirn only, could n(>t now claim the 
rights of zemindar, and that the names of Adheen Singh and 
Bahadoor Singh having been riegistered as proprietors ever since 
the Company’s rule, those individuals ought to be recognized as 
possessing the proprietary right until some superior title should be 
established. A special appeal was admitted by the ('ourt of 
Sudder l^ewanny Adawlut on petition to that effect by the appel- 
lants. In the mean time Bahadoor Singh, one of the original 
defendants, died, and Rughoonath Pathuk apt>eared to defend the 
suit on behalf of his minor son Vishnoopershand Singh. Bishen 
Singh had also demised, and Gooroodutt Singh, though he proved 
his right of inheritance to that individual, failed to attend. Qn 
the 28th of July 1823, the Second .hidgefC. Smith) recorded JMs 
opinion that the rights of the appellants had been satisfactonly 
established in the Ziilah Court, and that the respondents had not 
exhibited any title to the property. It was evident, he thought, 
that the respondents had collusively effected the entrv ^f their 
names in the Collector’s books ; indeed the decree of the Provincial 
Court did not show the existence of any title on the part of the 
Respondents; but possession was decreed to them on the ground 
of the registry of their names, and of the appellants appearing to 
have been called Moociiddims. This decision appeared repugnant 
to the principle repeatedly recognized in the decrees of the Court 
of Sudder Dewanny Adawlut. and the appellants in virtue of their 
Moocuddnniee right (supposing that they were merely .Moociid- 
dims) were clearly entitled to retain possession of the lands in the 
absence of the lawful proprietor. On^he 19th of July the case 
was brought l>efore the Fifth Judge (W. B. Martin) who expressed 
his concurrence in the opinion of his colleague. Her observed 
VOL. III. I 1 
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1823. that at the first settlemetit of the lands in dispute under the 

Company’s government, the name of Murdun Singh was entered 

Collector’s bool^s as Moocuddijm, and that this Murdun 
Singh had for many years held possession under the former 
Riii^hoo- GoveAiment ; that at the second settlement the Collector after due 
iiath'Pa- investigation, by enquiring of the Canoongoes and persons con- 
thuk. versant with the affairs of the pergnniia, had caused the name 
of Miirdun Singh to be erased from the list of Moocnddims and 
entered under the head of proprietors, and with him the settlement 
was then made in proprietary* right, he continuing in possession as 
the ostensible proprietor from the beginning of 1213 up to 1216 
F.'S. ; that under these circumstances his name must have been 
subsequently struck out either through inadvertence or fraud and 
collusion ; for the Collector and his officers had no authority 
whatever, without a judicial award to that effect, to make any 
alteration in the proprietary right once registered. Under these 
circumstances a final decree was passed reversing the decision ot 
the Provincial Court, and affirming ‘that of the Acting Zillah 
Judge The costs in all three Courts were made payable by the 
respondents, (a) 


1823. THE COLLECTOR OF BAREILLY, (on’the. part of 

Government), Appellant, 

July 22Qd. versm 

MAJOR HEARSEY, Respondent. 


Held that 
according 
to the spi- 
rit of the 
rule con- 
tained in 
section 5, 
regulation 
18, 1814, a 
seeond no- 
tice was re- 
quisite on 
a sale being 
postponed, 
'whether the 
postpone- 
ment arose 
from un- 
avoidable 
cause or 
otherwise, 
and th-it 
the provi- 


THE case was in substance as follows : 

On the 1st of December 1820, the respondent sued the Officiat- 
ing Collector of Bareilly, and Toorab Khan, the purchaser of the 
taJook of Bulhearep, pergunna Pillibheet in that zillah, with a 
view to set aside the auction sale of the talook in question. The 
suit was brought originally in the Bareilly Provincial Court, and 
laid at 9.730 rupees, the amount of arrears of Government revenue 
altliged in the proclamation of sale to be due from the proprietor. 
'I he plaint set forth, that on the 18th of August 1817, the plaintiff 
had purchased at public auction, the talook in question, which 
contained one hundred and seventeen mouzas, for the sum of thiee 
thousand rupees; and on the 18th of October of that year had 
obtained a regular bill of sale from Government for the same ; that 
he had at a great expence brought into cultivation the lands 
comprised in the estate; that of nineteen of the mouzas he never, 
could obtain possession, but that he nevertheless had regularly 
paid up the rents due from the estate ; that agreeably to the 
eleventh section of regulation 26, 1803, it was the duty of the 


sions of 

section 9, (a) The provision on which this ense principnily turned has been reenacted by 

reirulation section l3, regulation 7, ltt22, which prescribes that Collectors, and other 
11, 1822, officers exercising the powers of Collectom, shall not, unless where specially 
modifying authorized, do any art tending tef disturb possession, but shall leave the Adawlnt 
the rule to investigate in a regular snit all claims of persons not in possession, but 
above qiiot- deeming themselves entitled to be so. 
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Collector to put the plaintiff into possession of all the lands com- 1823. 
prised in his purchase; that the plaintiff petitioned to be put in " ■ 

possession accordiqg;ly, and that due investigation being made, it ed, are not 
was clearly proved to the satisfaction both of the Collector ^^*,|*^J.^n**** 
Bareilly and' the Con^missioner of Kumaoon, that the i^i^eteen 
mouzas claimed by him actually did form a part of his purchase ; of an ap* 
notwithstanding which fact and the plaintiff's continual reinon- pea* from a , 
strance, he never could obtain possession; that on this ***^**j^",.g, 

the Government revenue fell into arrears, and the former Collec- v^ofjsiy^tcT 
tor having left the station, the officer who was ac ting in his-p’ace ilie pro- 
advertised the lands of the plaintiff for sale by public auction, nmlgHtion 
stating the arrears at 16,430 rupees ; that on that occasion the 
plaintiff paid up ail the arrears which he considered to be due, 
notwithstanding which a second proclamation of sale was issued 
on the 19th of August 1820, for the alleged arrear of 9,730 rupees ; 
an amount which was never due, even computing the rents on the 
lands of which the plaintiff had not obtained possession, and 
which up to the day of sale would only amount to 6,804 rupees; 

«hat the day fixed for the sale was the 18th of September 1820, and 
that the Acting Collector would not listen to any retnonstrances 
on the part of the plaintiff, who offered security to pay, off tho 
arrears in two years by instalments out of his personal allowances, 
and who, on this tender being rejec ted, subsequently gave in to 
the Collector a note of hand of Kewul Ram and Sheonath for 
seven thousand one hundred and seventy rupees, and an order for 
his own salary for the month* of August, amounting to five hundred 
and sixty rupees; that the Acting Collector accepted this tender, 
desiring him at the same time to get the note of hand discounted 
and to bring the money, promising that the sale should be posN 
poned to the 22d of September; that the plaintiff relying on 
this assurance^ was in the act^if devising the means to raise the 
money, when he suddenly heard that the Collector on the 19th of 
September had given orders that the sale should take place on the 
following day, the 20th ; that he immediately sent his agent to 
the Collector's cutcherry'^ and tendered two thousand rupees ia 
cash, and a promissory note of Mullik Ahmed Khan for the sum of 
five thousand rupees payable in fifteen days ; that he subsequently 
tendered a bill drawn by Captain Roberts, but all to no piirpoSei 
the whole talook having been sold on the 20th of September, with- 
out any proclamation having been affixed either in the Court of 
the Judge or the Collector’s cutcherry^fov the suih of >1,700 
rupees, when there were only two or three persons present ; and 
although by the sale of five, or at the most ten of the mouzas includ- 
ed' in the talook, the arrears due might have been realized. The 
defendant, Toorab Khan, declined entering into any reply, stating 
that ho was the auction purchaser, but that it did not rest with him- 
to defend the legality of the sale. The Collector of Bareilly re- 
plied, that it was the duty of the plaintifiP, if he considered that he 
had a right to those lands, of which he -stated that he could not 
obtain possession, though included in hiS purchase, to have sued 
the actual possessor of them, and to havi9. established his right in a 
court of justice; that he '(the plaintiff) had admitted some, ariear 
to be daOi though he disputed the amount| and such- being the. 
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183S. case, he shonld have contested the jnstice of the demand, deposit* 

ing the money in Court previously to the sale, by which means he 

TlieCoUec- might have procured an order to stay it ; that the plaintiff’s objec* 
**!wr^***’ tions to the sale were perfectly frivolous, inasmuch as the revenue- 
Major authorities were veated with the power to sell either the whole or a 
Heaney. P^ft of the lands oft which arrears had accrued as they might think 
proper; and as, agreeably to section 5, regulation 18, 1814, the 
sale not taking place on the 18th of September, a second proclaina* 
tion was duly issued to the efiect that it would be held on the 20th ; 
that the plaintiff had been allowed the period of one month to 
enable him to procure the cash to the amount of arrears due, but 
that this indulgence having been granted to him. and he having 
tendered the sum of 2.000 rupees only in ready money, it would 
have been obviously improper to accept payment in bills or promis* 
sory nctes On the 2fith of May 1821, the Senior Judge of the 
Bareilly Court decreed in favour of the plaintiff, on the grounds 
that he had. by the evidence adduced, fully established the fact of 
his ne\6r having obtained possession of the nineteen mouzas claim- 
ed by him, which belonged to the talook he had purchased, which 
were included in the bill of sale, which formed no less than a sixth 
part of the entire estate, and of which, as he had not obtained pos- 
session. the revenue due to Government should have been deducted 
from his rent roll; that the 18th and 19th of September were 
Moosnlmaim holidays, and that there was no advertisement to the 
effect that the sale should take place on the 2Uth, nor notice sent 
from the Collector’s cutcherry to that of the Judge, which facts were 
alone sufficient to invalidate the scde. and that the defendant had 
tendered unexceptionable securities, fully adequate to the arrears 
demanded. Under these circumstances, he adjudged that the sale of 
Talook Bulhearee. which had taken place on the 20th of Septem- 
ber 1820. should be rescinded; that the defendant, Toorab Khan, 
who had purchased the said talook, should receive back the amount 
of his purchase mopey from the Collector's office, and relinquish in 
favour of the plaintiff all claim to the lands, accounting to him 
at the same time for the mesne profits during the period of his 
possession ; that the Collector should make a deduction in favour 
of the plaintiff to the amount of 6.250 rupees, on account of the 
revenue for three years of the nineteen mouzas of which he had 
never obtained possession, and another deduction to the amount of 
865 ruf)ee3 on account of excess of rent levied from mouza Jusid 
above* the pmper assessment; that the plaintilf should obtain 
possession of his lands on paying up the sum of 614 rupees due as 
arrears ; and that, until he was put in possession of the nineteen 
mouzas which he claimed, and which formed part of his .purchase, 
the Collector should allow him, on the part of Government, a yearly 
deduction of one-sixth of the revenue at which the talook of 
Bulhearee was assessed at the time of sale. The costs were made 
payable by the Collector. 

An appeal was preferred to the Court of Sudder Dewanny 
Adawlut by the Collector from the above decision. The case was 
brought forward out of tVrn, on a petition to that effect from the 
appellant, and on the 1st of May 1823. the Second Judge (C. 
Smith) delivered his opinion to the following effect : It appears 
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that the res^pondent (Major Hearsey) did, on the 18th day'^of I8f3. 
August 18.17, corresponding with the 21bt of Sawu?i 1214, F. S., 
purchase fur the sum of .‘i, 000 rupees, the talook of Bulbearee, ThcCoHec- 
yrhich was assessed at an annual jummtt of 12,501 rupees. 

Continued to discharge the revenue due on the estate r€;gularly 
until the year 12 16 F. S., and although it is true he all along Hearsey. 
objected that he had not obtained possession of nineteen of the 
one hundred and seventeen mouzas comprized in his purchase, 
yet no validity was ever attached to this objection by the Board 
of Commissioners ; on the contrary, on the receipt of a report from 
the Commissioner of Kumaoon, dated the 19th of July 1820, the 
Board of Commissioners, on the 4th of August of the same year, 
declared the objection to be unfounded, and issued a positive 
order that the talook should be sold, unless the whole of the 
arrears fur the }ear 1217 F. S., and the preceding years, were paid 
up. It is also apparent from the evidence adduced, that the 
nineteen mouzas, possession of which was claimed by Major 
liearsey were nut possessed by the former proprietor, to whose 
interest alone he succeeded by purchase, an auction purchaser 
having a right to take only so much as may have been in the pos- 
session of the funner profirietor. His objection, that he did not get 
possession of nineteen of the mouzas, and his claim to be conse- 
quently relieved from a portion of the assessment, are wholly 
inadmissible. He should have sued the actual possessor to, 
recover tlie lands to whi<'h he considered himself entitled, it 
appears, moreover, that the purchaser Toorah Khan, who pur- 
chased the same talook, nevqr obtained possession of the nineteen 
mou/as claimed by IMajor Hearsey, and yet that he has punctually 
discharged the annual assessment of 12,501 rupees. It is also 
proved, that when the talook of Bulhearee was brought to sale 
it was in arrears to the amount of several thousand rupees. The 
objections therefore of Major Hearsey as to his not having ob- 
tained posse>siun of a few mouzas, and as tu the over assessment 
of another, are wholly inapplicable. Jii the first notice of sale, 
dated the 15th of August, the dav fixed for the auction, was the 
18th of September, corresponding with the 9th of Zeelliij, which is 
the Muosiilmaiin holiday termed the Ui]fa, or day preceding the 
Eed-oozoha, But this holiday does nut prevent the transaction of 
public business, and it could only have been out of tenderness to 
Major Hearsey that the sale was postponed. The fifth settiou of 
regulation 18, 1814, prescribes that the Collector is to* publish a 
notice of the day on which the postponed sale is to take place 
only when some unavoidable cause renders necessary the fiosU 
ponement of a sale duly advertized, in which case it would be 
requisite that a second notice should be affixed, as well in the 
Court of the Judge as in the Collector’s cutcherry. But where 
a sale is put ofif merely out of indulgence to a defaulter, which can- 
not be held to come under the definition of an unavoidMe cause, 
no such process is requisite. As to the objection urged against 
the quantity of land sold, although the sale of a smaller por- 
tion would have sufiiced to make/ good the arrear, it is wholly 
untenable, inasmuch as it is discretionary with the revenue 
authorities to dispose, either of the whole or of a, part of a de- 
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1823. fail Iter’s estate. In point of fact, as the entire talook of Bnlhearee 

- sold for only 3,000 rupees on the former occasion, it was natural 

TheCollec- to suppose it would fetch no more a second time. 1’he other 
Killy! ».*" support of the claim are wholly unworthy of atten- 

Major * Major Hearsey really desired to procure a postponement 

Hearsay, of the sale, he sliould have sued the Collector, filing adequate 
security in Court agreeably to the regulations ; nor was the Col- 
lector competent to receive a less sum than that which was stated 
in the notice to be due as arrears to Government. 1'he Senior 
Judge of the Court of Appeal has not only directed a rescission of 
the sate in this case, but he has ordered a deduction of one-sixth to 
be made from the annual assessment. This order has not only 
nothing to do with the claim, but it is positively illegal, and beyond 
his competency ; the power of making any abatement in the public 
revenue being expressly reserved to the Governor General in Coun- 
cil. On these grounds the Second Judge held that the sale by 
auction of the property of Major Hearsey was perfectly legal and 
regular, and that the decree of the Court below (including all its 
provisions) should be reversed, 'fhe case next came to a hearing 
before the Chief and Fourth Judges (Messrs. Leycester arid 
Dorin) who called for additional evidence on various points, but 
chiefly as to the practice usually observed in the Collector’s office 
in causing a proclamation of sale to be affixed in the Court of the 
Judge ; whether it was done through the medium of the Vakeel of 
Government, or by means of a common Chttprassee. On the 
22nd of July 1823, the further evidence having been received, the 
Judges abovenamed recorded their ^judgment in the following 
terms: In this case there are two points to be considered; first, 
was the decision of the Court below, under date the 2Gth of May 
1821, which set aside the sale, correct with reference to the rules 
which existed at that time; secondly, supposing the sale to have 
been illegal, was the Court below at liberty to make any deduction 
from the Government^ revenue. On the first point, it is evident 
that the sale which took place on the 20th of September 1820, 
was in pursuance of the former advertisement in which the 18th 
was mentioned as the day of sale, and that the postponement 
was made on the 19th. But agreeably to the fifth section of 
regulation 18, 1814, it was incumbent on the Collector, having 
postponed a sale, to issue a second advertisement specifying another 
date, aftd to affix it as well in the Court of the Judge as in his 
own cutcherry. Independently of the fact, that the 19th was a 
holiday on which the Court was shut and empty, there exists 
no trace at all of any advertisement having been fixed there on 
that day. On the contrary, it is highly probable, from the circum- 
stances of the case, that no second notice was issued at all. But 
as the Collector was not competent, after having once postponed 
the sale, to proceed to sell the estate without carrying into effect 
the provisions of the regulations in such cases, it is clear that his 
act, as far as Major Hearsey is concerned, must be considered harsh 
and severe, and should be rescinded as being in itself illegal. 
This opinion, however, has reference to the rules in force relative 
to sales at the time the decree of the Provincial Court was pro- 
nounced, the provisions of regulation 11, 1822, not being applicable 
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to the case. On the second point, namely, the deduction ordered IS2X 
by the Court below from the assessment of the estate aa origi- 
nally 6xed, the objection of the appellant is forcible and just ; The Cf>llcc- 
the judicial authorities having no authority to make such deduction 
on the plea of the purchaser that he had not obtained (posses- 
sion of all the lands included within his purchase, or on any Hearse^ 
other plea or pretext whatever. The purchaser in such case had 
only two alternatives, either to resign his purchase or to content 
himself with it, adopting any measures he might deem advisable 
to recover the portion of which he had not obtained possession. 

On the above grounds, the decree of the Court below was amended; 
that part of it which declared the public sale of talook Bul- 
hearee null and void being affirmed, and that part of it being 
annulled which ordered a deduction in the assessment. Major 
Hearsey was ordered to pay up all the arrears of revenue claimed 
as due to Government at the time of the sale, and the Collector 
directed to refund to the purchaser the principal of his purchase 
money. The costs were made payable by the parties respec- 
tively. {a) 

(d) In tlie Mbsencc of the Chief and Fourth Judges (W. Lc 3 *cester and W* Dorin) 
who passed the above dei ree, a petition was presented for a review of judgment 
wliich was granted by the Second Judge (C. Smith) and the Officiating Judge 
(J. Ahmuty), and on the i28th of July 1824, it was reversed hy the two last 
named Judges, in concurrence with the Fifth Judge (W. B. Martin) , on the , 
ground that evidence had been subsequently produced which proved that notice 
of the postponement of the sale was actually issued. This was gathered first 
from the depositions of Heera Lai, then a Mohurrir in the Collector’s Ciitcherry, 
who stated, that on the day of tl^ festival termed the the Acting 

Collector caused Motee Lai, a moonshee, to write out the advertisement, which 
being done, and the paper signed and sealed, the Collector gave it to the Nasir 
to take to the Court of the Judge. And, secondly, from the deposition of 
Giinga Sing, a Chuprassee, who stated that he himself on the day of the Sed-foozaha^ 
had affixed the notice of the postponed sale on a pillar in the verandah of the 
Judge’s Court. The reversal of the first decree of the Court on review was 
grounded on a matter of fact rather than of Jaw, and the principle appears to 
have remained untouched. The ultimate decision was to the following effect, 
namely, that the decree of the Provincial Court of Bareilly, dated the 2fith of 
May 1821, should be reversed, and that judgment should 1^ given in favour 
of the appellant; that the sale of the Talook Bulhenree, which took place on the 
20th of September 1820, should be held good ; that Toorab Khan should be put 
in possession of his property as before; that if, in conformity to the orders of 
the Provincial Court, the purchase money had been restored to him, he should 
pay it back into the Treasiii y ; that if, according to the same decree, the produce 
of the y«'ar 1228 F. S. bad been given to the respondent, he should return it to 
Toorab Khan with interest ; that the respondent, should restore to the purchaser 
all the profits obtained from the estate from the date of bis having 'been put in 
possession of the disputed property, and that after deducting the revenue due 
to Government, any surplus remaining of the purchase money should be given 
to the respondent, who was ordered to pay the costs of both Courts. 
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1823. « NAROOPA NAIK, and another, Appellants, 

— — versus 

July 24 th. MR. DAVID CLARK, (Kepresentative of Dr. Turnbull, 

deceased), Respondent. 

m 

Held that Doctor Turnbull was the original plaintiff in this case. On 
thesel^ the 22nd of March 1817, he sued the appellants, Moraree Jee, 
' of a bi^f their Gomashta^ Ram Bukhsh, and Ram Kunhye, proprietors of the 
h answer- *>anking-house known by the name of Soobhee’s house, and their 
able f^nr the ^omosA^as Ram Sunhye and Ram Das, in the Zillah Court of 
amount in Mirsapore, to recover the sum of 4,958 rupees on accouiit of two 
the first bi||g gf exchange, with interest and incidental expences. He 
wh(fn”no*t Moraree Jee, the Gomashta of the house of Naroopa 

piiid by the Naik and Co. bankers of the town of Mirzapnre, had, through the 
drawer; medium of Gunga Bishen a broker, sold to him (the plaintitf; two 
that Ins i)|||g gf exchange drawn by Anuiid Rai and Luchmuu Das of 
"lodged the Oomraotee, on the house of Soobhee and Ram Sunhye, in 
amount of favour of Soobuns Rai and Sahjee, duly endi rsed with the 
it in the names of the latter individuals, the one bill being for two 
anofher^ thousand rupees, dated in Magk Soodee 1872, Sumbut, and 
banker on Other for two thousand three hundred rupees, bearing the 
account of same date ; that the plaintiff forwarded these two bills to his 
the pur- agents Lalljee and Soonkh Lai at Koonch, who sold them to Nukjoo 
without the Suramun Das, which two persons sold them to Ramper* 

purcbaacr'a and Bajee Rai, who sold them to Luchmee Narain and 

sanction, Sheodas, by whom they were sold to Mohun Lul, who sold them 
does not to Muddiin Gopal and Gungapershayd, who sold them to Suntokh 
hhn"*an? Kashee Ram ; that when these last mentioned individuals 

that’ his not presented the bills for payment at the house of Soobhee and Ram 
having re- Sunhye of Benares, they would not cash them, although accepted 
ceivedback by their Gomashta Ram Das, on the plea that they had not received 
causeli'iuo amount from the house of the drawers ; that in consequence 
be cancel- ^v®re returned on the plaintiff’s hands, through the several 

led, affords intermediate eudorsurs and pavees, and that as he had been 
sufficient obliged to pay the amount with interest, and all exnences to Nukjoo 
tioii"in*tlie Suramiin Das, he was entitled to recover from the 

ahse’nce of defendants, who were the sellers and acceptors of those bills. 'I'he 
proof to the defendants, Ram Sunhye. Ram Bukhsh and Ram Das, replied 
contrary, they had nothing to do with the bills of exchange ; that the 

sanct’ioV defendant Ram Das had not accepted them from the hands of the 
wasnotob- plaintiff’^ Gomas A and that they were prepared to aivswer any 
tained. claim that might be preferred against them by Suntokh Ram and 
Kashee Ram, who had presented the bills for payment at the house 
of Benares, and had procured them to be accepted; that the 
plaintiff’s action would lie only agcainst those to whom he had paid 
the money, and not against them (the defendants). Naroopa Jee, 
Dadojeepidree, and Moraree Jee, the other three defendants, 
replied that they could not be obliged to pay twice the amount of 
the same bills; that agreeal:^y to the plaiiitid*'s order they had de- 
posited the amount of both bills in the house of Goala Das, and 
that the rules established amyng bankers did not admit of their 
being sued on this account; particularly as those bills had been 
presented for payment to the house of Soobhee and Ram Sunhye 
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in favour ofSuntokh Ram and Kashee Ram, not in favour of tlfe - 1825. 
plaiiitiflT, and were accepted by Ram Das the gomashta of the ■ * 

house ; and-that as the plaintiff's claim for the principal could not Naroopa 
lie against them, still less could his actioif for interest and inci- Naik and 
dental expences be maintained. • 

On the 2‘id df July 1817, the Officiating Judge of the Zillah ^ 

Court, after due consideration of all the pleadings and evidence' 
adduced in the case, recorded his decision to the following effect 
As Moraree Jee, and the other two defendants associated with’ 
him, do not deny having sold the bills of exchange to the plaintiff, 
and having received from him the amount for which they 'were 
drawn, and as that amount was never realized from the house of' 

Soobhee and Ram Sunhye or their gomashta, Ram Das, it becomes 
clearly a debt due from the three first mentioned defendants, which 
they are bound to discharge. Their plea that they had by order 
of the plaintiff lodged the money in the house of Goala Das is not 
worthy of attention, as had they done so, they would most as- 
suredly have got back the bills and cancelled them. But the bills of 
exchange, so far from having been cancelled, are now in the pos- 
session of and have been produced by the plaintiff. The fact of 
their having been written on plain paper cannot invalidate them, 
as they were drawn out at Omraotee, a place not within the terri- 
tories of the Honorable Company, and where no stamps are used. 

Un the above grounds, therefore, he decreed that the gomashta 
IVloraree Jee, and his principals Naroopa Naik and Dadoojee Pidree 
should, jointly and severally, pay the amount claimed by the 
plaint!^, together with all costs ,of suit, except those incurred by 
the other defendants, who were ordered to pay their own costs. 

These three defendants being dissatisfied with the above decision, 
appealed from it to the Benares Provincial Court. After taking 
the answer of Jumna Das, heir of Goala Das, and the deposition 
of Luchmiin Das and four other witnesses, as to the allegation of 
the defendants, that the money had been lodged on account of the 
plaintiff in the house of Goala Das, a difference of opinion arose 
between the Second, First, and Third Judges, on the merits of the 
case; but the decree of theZillah Judge was ultimately, on the Slst 
of January 18*20, affirmed, the Fourth Judge concurring in opinion 
with the Senior Judge to that effect. The appellants were or- 
dered to pay costs and interest up to the date on^ which the debt 
might be liquidated, and they were at the same time declared at 
libeity to draw from the house of Jumna Das the money which he 
admitted they had lodged in the hands of his father. A special 
appeal was admitted from the above decision by the Court of 
Sudder Dewanny Adawlut, and Dr. Turnbull having died in the 
interim, Mr. David Clark appeared by vakeel as his representative. 

The.resison of the admission of the appeal by the Chief and Fourth 
Judges( W. Leycesterand S. Goad; as set forth in the proceeding' 
of the latter, was as follows : It appeared that the petitioners had, 
in point of fact, as stated by them, lodged the money due to 
Dr. Turnbull in the hands of the banker Goala Das, ana that the 
Fourth Judge of the Court below had^ assigned as a reason for 
giving judgment against the petitioners, that they had made the 
deposit without sanbtioiii which, if they had obtained, tliey would 
VOL. III. K K 
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hkve got back the bill of exchange, but in the opinion of the 
Fourth Judge of the Sudder Dewanny Adawlut, the fact of the bill 
not having been returned was not conclusive proof that such 
sanction had not been obtained. 

Otvtbe 24th of July 1 823, the cause came to a hearing before 
the Third Judge (J. Shakespear). As the appellants were unable 
to adduce any proof whatever that they had lodged the money in 
the hands of Guala Das with the sanction of Mr. Turnbull, and as 
upon this point, in the opinion of the Third Judge, the merits of 
the appeal rested, he passed a final decree that the judgments of 
both the Courts below should be aihrined, and the appeal dismissed 
with costs. 


HIDAYUT A LI and QADIR A LI, Appellants, 
versus 

PR'EM SING, Respondent. 

ON the 19th of March 1818, the appellants and Kurum Hoosein 
instituted an action against the respondent in the Zillah Court of 
Cawiipore, to recover possession of mouza Moohummudpoor in 
pergunnah Bhookneepoor. The suit was laid at 1,750 rupees. 
On an adjustment of accounts (it was st ited in the plaint) between 
the defendant and the plaintitfs, and one Lootf Hoosein, who was 
a copartner in the above landed property, it appeared that there 
was due from the latter to the former se\en hundred and sonie odd 
rupees, princi[)aL and a little more than Bve hundred rupees as 
interest, reckoned prospectively for two vears to come. With a 
view to the liquidation of this sum, the defendant on the 24lh of 
Asnrh. 1220 F. s., caused the plaintiffs and Lootf Hoosein to exe- 
cute a bill of sale of the above mouza in his favour, for the sum of 
1,300 rupees, himsejf executing an obligation that he would restore 
the instrumerit in the event of his receiving the purchase money 
back within the period of two years. 'Ihe defendai.t had won over 
Lootf Hoosein to his interest, llie plaintiBs had within the stipu- 
lated period repeatedly tendered to him the purchase money, but 
he constantly refused to receive it, saying that he would take back 
the principal at the expiration of the period agreed upon, and that 
in the interval he was content with the interest. 'Jhe plaintiffs 
remained in possession of the mouza until the end of the month 
of Asnrh 1222, F. S., and during this period had sent to the defen- 
dant the sum of two hundred and seventy-five rupees out of the 
profits of it, notwithstanding which, he, of his own authority, took 
possession of the mouza, without making any application to 
the judicial authoritie.s, as required by section 8, regulation 
17, 1806. The plaintiffs accordingly petitioned the Court that 
they might be allowed to deposit the purchase money, and that a 
notice might be served on the defendant agreeably to the provisions 
contained in the enactment above cited, Uut thev were referred to a 
regular suit. The plaintifllv concluded by stating, that if Lootf 
Hoosein was determined to sell his share, they were eutitled^ as 
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partners in the estate, to the right of preemption ; and that, on the 
case being decreed in their favour, they were willing to pay hint a 
sum proportionate to his interest in the estate. On a subsequent 
date, one of the plaintiffs, Kurum Hoosein, and Lootf Hooseiii 
presented a potition, styling themselves proprietors of one moiety of 
estate, and setting forth that they and the plaintiffs hadjoined 
in conveying the mouza by sale to the defendant, and that as they 
had cancelled the obligation executed by him to restore the bill of 
sale within a specified period, the sale was complete, and, as far 
as their moiety was concerned, th it they had no claim whatever on 
the defendant. The defendant made the following reply : 'I he 
obligation executed by me, which alone can have the effect of 
changing the nature of the transaction from an absolute to a 
conditional sale, is not in the possession of the plaintiffs. ' They 
state th it they have lost it ; whereas, in point of fact, they returned 
it to me two months before the expiration of the period therein 
specified, by reason of the deterioration which the property had 
undergone. Under these circumstances the condition was cancel- 
led and the sale perfected. Consequently recourse to the rules 
prescribed in regulation 17, 1806, quoted by the plaintiffs, was 
wholly unnecessary. How was it possible that their allegation of 
having paid two hundred and seventy-five rupees could be true, 
when they borrowed from Narain Sing, the defendant’s father, the 
sum of two hundred and twenty-five rupees to pay the Govern- 
ment revenue for the year 1222 F. S. On the 27th of May 1819,, 
the Ziilah Judge passed a decree in favour of the plaintiffs, on the 
grounds that the rules contained in regulation 17, 1806, had not 
been complied with by the defendant ; until after compliance with 
which he could not obtain absolute proprietary right in the esttte. 
The plaintiffs were ordered to p.iy down the purchase money, 
they being at liberty to sue the defendant' for mesne profits, and the 
defendant being declared liable for all costs. 

An appeal having been preferred to the Bareilly Provincial Court, 
the above decision was, on the 4th of April 1820, reversed by the 
Chief and Officiating Judges, on the ground that the bill of sale 
executed by the respondents was absolute and unconditional, and 
that they could produce no evidence to invalidate the transfer. 

Hidayut Ali and Qadir Ali presented a petition to the Court of 
Sudder Dewannv Adawlut for the admission of a special appeal 
from the above decision. 'I'his was granted for the reasons con- 
tained in the proceedinirs of the Second and (former) Fourth Judges 
(C. Smith and S. T. Goad), dated the fifth and twenty-sixth of 
August 1820. namely, that the decision of the Court below ap- 
peared, primd facie, to be contrary to the pro\isions contained in 
the I7th regulation of 1806, and the rules laid down in the circular 
order of the Sadder Dewanny Adawlut dated the 22 ud of July 1813, 
and that if the original acknowledgment of Prem Sing had been 
returned to him, he would have been able to produce it instead of a 
copy. On the 2nd of July 1823. the cause came first to a hearing 
before the Second Judge, who recorded the following opinion : 
There is no written evidence to prove the cancelling of the obliga- 
tion executed by Prem Sing on ^e 7th of July 1813. a copy of' 
urbich instrument was filed in the £llab Court of Cawnpore, but 
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the original of which has never been produced. Without the pio- 
- ddcion of the original no reliance can be placed on the testimony 
of the witnesses to the copy. It appears that a petition was pre- 
sented to the Hegister for a copy of the instrument, in the month 
of March 1815, that is, before the expiration of two years from the 
date of its execution. It is evident that the provisions contained 
in rei^ulation 17, '1806, were not conformed to, and consequently 
that the sale could not have become absolute. 'I'here was no spe- 
cification of the shares of Meer Kurum Hoosein and Meer Lootf 
Hoosein, which strengthens the suspicion of their being in league 
with the adverse party. The decree of the Zillah Court provides 
that the appellants, shall, after paying the sum of 1,310 rupees, be 
put into possession of mouza Moohummiidpoor, pergunnah Bhook- 
neepoor, but in reversing the decree of the Provincial Court, and 
confirming that of the Zillah Court, it is necessary to advert to 
Meer Kurum Hooseiu and Meer Lootf Hooseiu. On these grounds 
the Second Judge recorded his opinion, that the appellants should 
be reinstated in, their property on repaying the sum ordered to be 
deposited by them by the Judge of the Zillah Court; that they 
should be at liberty to sue the respondent fur mesne profits; that 
Meer Kurum Hoosein and Lootf Hocsein, after the amount of 
their interests in the property shall have been established, should 
be at lii^erty to enter as copartners, on paying to the appellants 
a sum proportionate to their respec tive interests, to reimburse the 
appellants for having advanced their shaie of the contribution to 
the respondent, and that the respondei>t should be held liable 
for all costs of suit in the three Courts. On the 29lh of July 1823, 
the Chief and Fourth Judges (W. L^ycester and W. Dorin) ex- 
pressed their opinion on the merits of this case in the following 
terms. On re\iewing the whole of the circumstances of the trans- 
action on which this suit is founded, it appears clearly to 
have been the intention of the parties to make only a conditional 
sale, in other words, to negociate a loan on the security of the pro- 
perty in dispute. It never was intended that the sale should 
become perfect and absolute. This appears evidently from the 
nature of the bill of sale and its concomitant obligation, condi- 
tioning for the term of two years. It also appears that the rules 
laid down in regulation 17, 1806, without which a conditional sale 
canno^, become absolute, have not been coufuruied to by the pur- 
chaser. He has moreover furnished no proof whatexer that his 
obligation was cancelled. With respe t to it there is merely his 
simple uncorroborated assertion, that after it was returned to him 
it was accidentally burnt The appellants, on the other hand, 
assert that it was lost while in their possession. If two of the 
partners of the estate, which was conditionally sold, choose to 
divest themselves of their rights by collubiou with the adverse party 
or otherwise, the fact cannot operate to cause the alienation of the 
estate from, the hands of the other sharers, nor could this result 
follow even admitting that all the sharers had united in divesting 
themselves of their rights, and had, on the application of the con- 
ditional purchaser, restored to him the obligation he had executed ; 
as this could have been, brougl^t about only by circumvention and 
fraud. In fine, the transaction cannot by any means be considered 
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to be out of the predicament of a conditional sale. On the abc\|re 
grounds the Chief and Fourth Judges expressed their concur lence 
in the opinion recorded by the Second Judge, and a final decree 
was passed accordingly. ^ 


GUNGADHUR PEHAREE, and others, Appellants, 1823. 

versus — — -- 

HURCHUNDER GHOSE, and others, Respondents. July 2atli. 


THIS suit was instituted by Kaleeshunker Ghose, since deceased, An engage- 
in the Calcutta Provincial Court on the 9th of February 1 816, hav- 
against the appellants and others, to recover possession of Govind- 
poor and two other inoiizas, as well as certain lands with a salt- ^ landhol- 


work attached tin reto, in talook Kishenpoora, pergunnah Abkorah. 
Suit laid at 6,000 rupees, the Sudder Jumma for the Umlee 
year 1220. 

The plaint set forth, that the above talook, which was the 
zemind.iree of the late Koonjbeharee Chowdree, was sold on the 
10th of .VI ay 1811, in satisfaction of arrears of revenue due to 
Government, and purchased bv Rajchuiider Shome and Bhyro 
Siugh Chowdree ; that brijkishwnr Raotura and Gungadhur 
Kai (lCuoujhehai'ee*s sons and two of the defendants in the pre- 
sefit action) refiised to relinquish possession of the lands in ques- 
tion, although they had been assessed by the Commissioner of 
Cuttack at 6,000 rupees ; art the grounds that they formed a 
lakiiiraj dewntter tenure ; that at the request of the Collector 
an aumeen was appointed by the Judge to put the purchasers in 
possession, hilt they, before they had recovered possession of the 
entire estate, sold it in Asarh 1219, Umlee, to the plaintiff, and. 


der in Cut- 
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in consequence of a petition pre^ented by him, the Collector re- sioner that 
quested the Judge to put him in possessictn. An aMweew was ^®*‘**® 
accordingly deputed for this purpose on the 21.^1 of October 1821, f|.cVthe" 
with instructions to put the plaintitf in possession of all except the revenue of 
lakhira] lands ; but on the defendants petitioning to be continued such hinds 
in possession, the matter was referred to tlie Calcutta Provincial ***5*“*** 
Court, and although they directed the plaintitf to be put in pos- Govern-** 
session, considering that the right of the purchasers at public sale ment, 
had devolved on him, and that the opposition manifested by the though* 
defendants was wrongful, yet their order was not carried into exe- 
cution by the Judge; that the plaintiff in consequence of the 
Court's delayifng to pass an order, and of a demand made by the cree affirm. 
Collector for the revenue of the entire talook, petitioned the ed by the 
Commissioner of Cuttack, who after the plaintiff’s agent had exe- 
cuted an engagement to pay two years rent, issued an order that no Adawluu 
further demand should be made from him either for the sum of 


6,000 rupees due as arrears for the year 1220, Umlee, or revenue 
at the same vniQ per annum fov the years 1221 and 1222, until such 
time as he should have recovered possession of all the lands from 
which he was then ejected ; but that tfie plaintiff must enter into 
security to the above amount to liquidate the debt as soon as be 
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1823 . olntained possession ; that the Collector accordingfly withdrew his 
- demand for arrears on the plaiutid’s execntion of the above men- 

Gimgadliur tioned engagement, and that subsequently the Judge, in confor* 
and^th rs ^ further order from the Calcutta Provincial Court, put the 

plaintjfFin possession of the estate in dispute ; that he was however 
chimder obliged to reliiiquish it in consequence of an order passed on 
Ghose and the petition of Gungadhur Peharee by the Sudder Dewanny 
othej-8. Adawlut, dated October the 8th, 1814, reversing the order of the 
Provincial Court, and directing that the defendants should be 
reinstated, and should receive from the plaintiff mesne profits, with 
interest at the rate of one per cent per mensem for the period of 
their dispossession; leaving, however, to the Collector or the plaintiff 
the power of suing, if they had any claim to make, and could 
prove that the above lands were not rent free ; that as the 
plaintiff had entered into security to pay the sum of 6,000 
rupees, arrears for the year 1220, and the two following years, 
and as by an order passed by the Board of Revenue dated December 
the 22iid, 1815, the demand for only two out of the six thousand 
rupees had been withdrawn, and he had already paid the other 
sum of 4,000 rupees; as his title to the lands in dispute could be 
substantiated by documentary evidence, as well as the testimony 
of witnesses, and as the defendants refused to restore possession, 
he was now reduced to the necessity of suing for the recovery of 
his rights* 

The defendants Gunghadhur Peharee, Gokul Bnndhoo Adhi- 
karee, Basoo iVJisr, and Gunj Das, in answer, denied the claim 
preferred by the plaintilfs, and stated that Govindpoor and seven- 
teen other inotizas, as well as the labds specified in the claim, had, 
from time immemorial, been appropriated to religious purposes by 
their ancestors, from whom they inherited, and had the manage- 
ment of ihe property ; that when the xiiUgesand lands belonging 
to Abkorah and other pergiiniiahs were attached by Deo Geer 
Gosain. the Mahrattah Aumil, they obtained an order for their 
restoration from Maharajah Riighoojee Bhoonsla, in conformity to 
which, the Anmil (Luchmun Geer tiosain) son of Deo Geer, exe- 
cuted a formal release from demands of rent ; that, after the acces- 
sion of the Company, the above lands were inserted in the books as 
lakhiraj tenures, and deoshewah sunnuds, entered and registered 
in tlie Collector's office in the year 1212, according to his orders ; 
that Casheenath MiiHick, dewan of the Collector’s office, purchased 
pergunna Abkorah in the year 1218, at public auction, in the fic- 
titious names of Rajcliunder Shoine and Bhyro Singh Chowdiee, 
and with a view to set aside their (defendants) title, fraudulently 
petitioned the Collector to be put in possession of the above lands, 
which he represented as liable to assessment; that at the Collec- 
tor’s request, the Judge appointed an Aiimeen to give him pos- 
session of all the lands, except such as were rentfree ; that the 
purchasers having failed in obtaining possession of the rentfree 
lands, sold the above talook to the plaintiffi towards the end of 
1219, when another Aumeen was by similar means nominated to 
put him in possession ; that the Aumeen after having examined 
the various pampers and docu\nent3 connected with the property, 
reported that it was a lakhiraj tenure, set apart for religious pur- 
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looses, and accordingly the defendants were continued in possiw- 1823. 
sioQ by the Judge, who referred the matter for the orders of the — — 
Calcutta Provincial Court ; that the orders of the above Court Gimgadhur 
awarded to the plaintiff possession of the lands in dispute, but 
that these were subsequently reversed by the order of tl\p Sud- • 

der Dewatiny Adawlut, under which they recovered possession cimnder 
and mesne profits with interest, which was sufficient of itself to Ghose and 
invalidate the plain tifPs claim. oiUcra. 

Brijkishwur Raotura and Gungadhur Rai stated in reply, that 
they had nothing to say to the present claim, which only affected 
Gungadhur Peharee and the other persons in possession of the 
lands in dispute. Anund Chund Ghose and Hiirchunder Ghose, 
the sons, and Mussunnnaut Oonrmoiiee Dasee, the widow of the 
l.ite plaintiff, alleged in replication, that the villages and lands in 
dispute had always paid revenue during the time of Deo Geer, 

Luchmiin Geer, and Sudasheo Geer, the Mahratta Aiimils ; and 
that the defendants assertion that they had obtained a deed of 
exemption for the property in question from Luchmun Geer, could 
be disproved bv reference to the papers and documents executed 
in the time of the Aumils, which made no mention of the circum- 
stance ; that the defendants allegations with regard to the 
sunnuds for the above lands were clearly false, inasmuch as, on the 
first accession of the Company, the Collector never compelled any 
one to take a sunnud^ but each person had the option of entering 
any kind of sunnuds he pleased ; and lastly, they denied that 
Casheeiiath Mullick had, as the defendants stated, bought the 
above pergurina in a fictitious name. 

The defendaiits in rejoindet* alleged, that if Sudasheo Geer, the 
Aumil, had received revenue for the lands in dispute, as being a 
tnalgoozaree tenure, the papers on that subject must undoubtedly 
have been given to the Commissioner; that it would appear from 
the deposition of the Omiah in the Collector's office, that Cashee- 
nath iVluliick had Hied forged papers in that office, and that they 
had enjoyed possession in the same maniTer as the other pro- 
prietors of reiitfree lands in Zillah Cuttack, by taking sunnuds in 
which the lakhiraj lands were specified. 

The cause was transferred under regulation 5, of 1818, from the 
Calcutta Provincial Court to the Commissioner of Calcutta, who 
on the 24th of June 1820, passed a decree awarding to the 
plaintiff possession of the lands in dispute, with the exception 
of four bateeSy three kanSy of dewutter land in mouza Goolabparah, 

&c. which appeared by a sunnud dated the 14th of Shahan 1 195, 
and executed by Koonjbejiaree Chowdree, to have been appro- 
priated to the use of the idol Kunnuk Doorga Thakoorain ; and 
making the defendants pay costs, on the grounds that all the 
other sunnuds produced by them were either evidently forged, or 
inadmissible under the provisions of clause 2, section 18, regula- 
tion 12, of 1805 ; and that the lands claimed had been subjected 
to as.'«essment along with the other parts of the talook during the 
time of the Aumils Deo Geer Gosain and Sudasheo Geer, and up 
to the date of the auction sale. The Commissioner recorded in bis 
decree, that although, according t() the provisions contained in the 
first clause of sectiuu 22, regulation 12, 1805, the revenue assess- 
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1823. abb on all lands which shall be adjudged or become liable to the' 

payment of revenue under sections 18, 19, and 20, of that regular 

Gungadhur tion, is declared to belong to Government, yet, as it had been 
Peharee established that the lands now claimed had furmeriy been subject 
to the payment of revenue, together with the other p irts of the 
chiinder assessed talook of Kishenpoora, the provisions of the rule quoted 
Gliosc nod did not apply to the case. Besides, the plaintiff' had executed an 
others. engagement to the late Commissioner, at the time of the former 
quartennial settlement of talook Kishenpoora, that he would pay 
rent at the rate of 20,168 rupees per annum^ in the event of his 
getting possession of the whole of the lands comprized therein ; and 
agreeably to the orders of the Board of Revenue the sum of 2,000 
rupees was annually deducted from his assessment, which deduc- 
tion was to continue to be made until the suit should be decided ; 
the lands in dispute being, in the mean time, attached bv Go\ em- 
inent, and the proceeds of them, amounting to more than 5,000 
rupees, having been deposited in the treasury. In the event there- 
fore of its being declared that the revenue of the lands in questi'»n 
should belong to Government, it would be necessary to make a 
corresponding abatement in the rents demandable, from which the 
state might suffer a pecuniary loss. > 

The defendants appealed from the above decree to the Court of 
Sudder Uewanny Adawlut, and the cause came to a hearing 
before the Second Judge (C. Smith) on the 29th of April 1823, who 
deemed it necessary to call for further evidence, and a precept was 
issued to the Commissioner of Cuttack calling upon him to submit 
all the summary and Foujdaree proceedings which might have 
been held relative to the estate in question. It appeared also 
desirable to ascertain what connexion existed between Kalee- 
shunker Ghose, the ancestor of the respondents, and Casheenath 
Muilick, and whether or not the latter at the time of the public 
sale of talook Kishenpoora, actually stood appointed to the office 
of Dewaii to the Collector The summary proceedings which 
were held on giving [)ossession of the estate to the auction pur- 
chasers were called for, as well as the criminal proceedings insti- 
tuted bv the vakeel of Government in a case of forgery connected 
therewith. Ihe Commissioner was directed to report, not only 
w'heth^r at the time of sale Casheenath was Dewan, but if so. 
how long after the sale (which apparently took place in May 1811) 
he continued in that situation, and on what date he was removed ; 
also whether Kaleeshunker Ghose, a resident of Calcutta, who on ‘ 
the 9th of April 1812, purchased one half of the talook from Raj- 
chunder Shome, and on the 4th of June of the same Near, the other 
half of the talook from Bhyroo Singh Chowdree, was in reality the 
father-in-law of Golucknath Muilick the brother of Casheenath, as 
alleged by the appellants, and, supposing him not to have been 
Casheenath's brother's father-in-law, whether he had any other 
connexion with that individual. On the 31st of June 1823, the re- 
quired information having been received, the Second Judge recorded 
his opinion to the following etfect ; No satisfactory evidence has 
been urged to invalidate the title deeds adduced by the appellants. 

No dependance can be placed x)n the records of the Collector’s 
office, for it appears that Casheenath was Dewan of that uilice 
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from the month of February 181 1, to the year 1815, and that tl«e tS2^. 
sale of KUhenpoora took place in May 1811. The probability is, — — 
that the said Casheeiiath purchased it for himself in the name 
a relation or dependant. The Commissioner h^s admitted the others 
validity of one of the sunnuds, and yet has refused to pass a decree v. Hur- 
in favour of the appellants on the strength of it. The reason chunder 
assigned by the Commissioner for rejecting the sunnuds dated the 
30th of Assin of the Umlee year 1199, namely, its not having 
been confirmed by the Government for the time being, as required 
by the 18th section of regulation 12, 1805, appears to be 
H holly groundless; it having been established, by the evidence 
of witnesses, that the Rajah of Nagpore, then the ruling autho- 
rity, did, in point of fact, issue orders for exempting the lands 
from assessment. Those sunnuds which the Commissioner has 
declared invalid, under the provisions of the 23d section of regu- 
lation 12, 1805, do not appear to have been justly set aside. That 
section prescribes that, if a sannud shall not have been regis- 
tered within the period of one year from the commencement of 
the Willayutee year 1213, the lands therein specified shall be held 
liable to assessment. The Commissioner himself admits that those 
sunnuds were registered in pursuance of the Collector's proclama- 
tion on the 30th of December 1806. But the Willayutee year 
1213, ended in the middle of September 1806. The fact of the 
registry having taken place three or four months after the 
expiration of the year, owing to the removal of the Collector's 
cutcherry or other accident, cannot be held sufficient to invalidate 
the sunnuds. Such a construction would neither be consistent 
with equity nor agreeable to \he spirit of the regulation quoted. 

As therefore it does not appear that sufficient reasons exist for 
declaring the sunnuds void, and as the appellants have held long 
and iiniiiternipted possession of the lands specitied therein, free of 
assessment, it appears just that they should not now be resumed. 

Under these circumstances the Second Judge recorded his opinion 
that the decree of the Commissioner of Cuttack, dated the 24th of 
June 1820, should be reversed; that the appellants should recover 
possession of the property in dispute with mesne profits, and that 
the respondents should pay all costs of suit. 

I’he case, however, having next been taken up by the Chief and 
Fourth Judges (Messrs. Leycesterand Dorin) they briefly expressed 
their opinion, on the 29th of July 1823, that there exi^ted no 
sufficient ground for interfering with the Commissioner’s decree, 
winch was accordingly affirmed, and the appeal dismissed with 
costs. 
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1823. • OOMAID, Appellant, 

— versus 

Aiig. 7th. KHYRAT ALl, (son of Syod Ali), Respondent. 

c 

Sale by tlie the 23d of April 1814, the appellant sued Syud AU, the 

real pro- father of the respondent, in the Zillah Court of Cawn pore. The 
certain p'^ject of the suit was to procure the erasure of the name of that 
landslip- individual from the records of the Collector’s office, in which he 
held as va- was styled a joint proprietor, and entitled to Bfteen out of twenty 
lid and biswas of mouza Futtihabad Khnjoura, pergunna Oubra Mun- 
thou*g”h his Sp^pore, the annual assessment of which was stated at 936 rupees, 
uame had plaint set forth that the mouza in question formed part of the 
never been zemindaree of Chowdhree Sahib Uad Khan, who, in the year 1210 
record^ F. S., procured a settlement of it to be made in the name of Syud 
lector’s ” ' defendant, his sister's son, and in the year 1213, in that of 

books ns minor son Moohummud Buksli, and retained by this means 

proprietor, possessidn of the management of it until the end of the last 
ar.dfhoiipii mentioned year; that he, subsequently to that period, on the 17th 
ty^oiuiMu- September 1806, made an absolute sale of the entire mouza to 

ed to be plaintiff for the sum of 31 1 rupees, giving him a duly attested 

registered bill of sale for the same ; that the plaintiff in consequence procured 
in the name his name to be registered as sole proprietor of the mouza in quest ion, 
thc^sclier’s recognized as such in the settlements which were made in 

relations Fuslee years 1216 and 1219, but that in the year 1220, the 

for some Collector had, on the application of the defendant, recorded him 
time after as joint proprietor, though he did not possess a shadow of legal 
le sa c. claim. 'I he defence was that the property claimed never belonged 
to Sahib Dad Khan, but had exclustvely belonged to the defendant, 
in proof of which he urged the settlement that had been made 

in ins name. On the 1st of September 1818, the Officiating 

Zillah Judge being of opinion from the evidence, oral and 
documentary, which had been adduced, that the property in 
dispute did formerly bond Jide belong to Sahib Dad Khan, and 
that that individual had made a positive and unreserved sale of 
it to the plaintiff, passed judgment in his favour, and ordered that 
the name of the plaintiff should be registered as proprietor to the 
exclusion of that of the defendant, and that he should be 
maintained in sole posses:»ion. 

On the 18th ot January 1819, an appeal from the above decision 
was preferred to the Provincial Court of Bareilly. It was urged 
among the pleas of' appeal that the right of Sahib Dad Khan, from 
whom the respondent claimed to derive his title, had not been 
proved to have ever existed ; that Sahib Dad did not appear to have 
been ever registered as propiietor of the lands in dispute, or 
recognized as such since the Company’s accession or before that 
period. In reply it was urged, that Sahib Dad Khan had been ail 
along the original proprietor, although he had in the year 1210 
procured the name of the appellant to be registered as the ismi 
fuTzee or ostensible proprietor; that in the year 1213, he procured 
the name of his own son, Moohummud Buksh, to be entered as 
zemindar, and that if the appellant had possessed any legal title he 
would at that time have kued frahib Dad and his sun; and he 
Would also have objected when the transfer was made to the 
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respondent ; that the settlement had been made by the Collector 1823. 
with the respondent alone from the year 1216 to 1219; but th4t — — 
in the year 1220, owin^ to the collusion of Sahib Dad Khan with Oomaid, 
the appellant, the name of the latter was entered in the records as Aik 
joint pi^oprie tor. On the 12th of April *1820, the Senior Judge 
of the Court of appeal, after having caused further evidence to be 
taken in the Court below in support of the appellant's title, 
recorded his opinion that the Zillah decree should be reversed on 
the following grounds: The respondent had never caused the bill of 
sale alleged to have been executed in his favour to be registered, 
nor had he, until after a period of three years from the date of its 
execution, caused a transfer of names to 1^ made in the Collector's 
books, as admitted by himself. 8ahib Dad Khan, one of the 
respondent’s witnesses, denies on oath the assertion of his having 
voluntarily sold the lands in dispute or received the purchase 
money, and he, as well as the other witnesses adduced by the 
appellant, state that the property belongs to him. When in the 
year 1210, the appellant petitioned that the settlement might be 
made with him, SSahib Dad Khan veriHed his statement. The 
Third Judge, before whom the cause came next in appeal, on the 
17th of April recorded his opinion that the decree of the Court 
below should be affirmed, assuming the following reasons: When 
in the year 1210 F. S., an Aumeen was deputed into the pergunnas 
to ascertain who were the rightful proprietors, Sahib Dad Khan 
excused himself from entering into a settlement, but in collusion , 
with the Aumeen procured a petition to that effect to be presented 
on behalf of his sister’s son, Syud Ali, the appellant, and a settle- 
ment to be concluded with tl^t individual for four years. At thia 
juncture the estate fell into arrears, and was advertized for public 
sale. Syud Ali absconded, and his siiretv proved in^ulvent Under 
these circumstances the tehdldar of the pergunna came upon 
Sahib Dad Khan, who from the commencement of the transaction 
appeared as the real proprietor, and he, to prevent tlie estate frona 
being sold by auction, disposed of it by private sale to Oomaid 
Mocuddim, for the sum of 31 1 rupees, applying the amount to the 
liquidation of the arrears. At that time, however, the name of the 
purchaser was nc.t registered in the Collector’s books, and owing 
apparently to some enmity that existed between him and the seller, 
the settlement was made from the year 1213 to the end of ],215, 
with Moohummud Khan the minor son of Sahi^> Dud ; but in the 
year 1216, the name of Oomaid was entered in the t'ol lector's books 
as proprietor of the whole estate. In the year 1220, however, the 
Collector, without requiring any proof of proprietary right from 
the appellant, solely on the ground of his name having been 
formerly registered as proprietor, made him a paitner in the 
settlement concluded with the respondent, from the year 1200 to 
1224, without specifying their respective interests. The said 
appellant, Syud Ali, now claims a right to fifteen biswas^ but it does 
not appear on what title his claim is founded. If the statement of 
his witnesses be correct, to the effect that he derives his right by 
inheritance from his ancestors, it having been brought into his family 
by dower, he is entitled to the whcde twenty biswas. Although 
Sahib Dad Khan denies that the sme on his part was voluntary, 
yet it has been proved that the transaction was fair and open, auA 
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J823. the money paid into the public treasury, and although it has not 

been accurately established by what means the property became 

Oomaid, v. vested in Sahib Dad Khan, yet the witnesses of the appellant 
Khyrat AH. himself admit that it belonged to his ancestors, nor is there any 
documentary evidence forthcoming to prove that the appellant's 
family acquired it in right of dower. 

'I he Officiating Judge, however, before whom the cause came 
to a hearing on the 27th of April, expressed his concurrence in the 
opinion of the Senior Judge, on the ground that Sahib Dad Khan's 
possession of mouza Futtihabad, as proprietor, at the time he 
executed the bill of sale, had not been established, and that no 
transfer of property could be upheld as good and valid, unless made 
by the undoubted proprietor. Ihe decree of the Court below was 
consequently, on the last mentioned date, reversed, and the costs 
of both Courts vere made payable by the respondeiit. 

A petition for the admission of a special appeal from tlie above 
decision was preseiited by Ooniaid to the Court of Siidder Dewanny 
Adawlut. and the apf)eal was admitted by. the Officiating and 
Fourth Judges (C. Smith and S. T Goad) on the 9th of December 
1820, on the grounds that the evidence adduced in the case went 
to show that Sahib Dad Khan was proprietor of mouza Futtihabad 
Khujoora, pergunna Dubra Mungulpore, but that from the period 
of the accession of the Company, he had thought fit, from some 
private motive of his own. to omit registering Lis name as such, and 
had substituted that of his sister's son, Synd Ali, and subsequently 
that of his own minor son, Moohuminud Buksh, as ostensible 
proprietors; that (he name of f'omaid, (he purchaser, had been 
i»egister6d as proprietor, and that he* had paid the purchase money 
whiih had gone into the Government tieasnry. Under these 
circumstances, it appearing that the seller had no right to cause the 
insertion of another's imnie in the books of the Collector, after he 
himself had parted with the property, the case was considered 
i\oitIjy (;f further investigation. Shortly after the admission of 
tlie appeal, the resp^ondent died, and was succeeded by his son 
Khyrat Ali, the pre.^eiit respondent. On the 28th of July 1823, the 
S^econd Judge (Courtney Smith) recorded his opinion that the 
view he had taken of the case on issuing the order for the admis- 
sion of a special appeal had been confirmed by a persiial of the 
whole of the proceedings of the case. He looked upon it as fully 
established that Sahib Dad Khan was the original proprietor of the 
estate in dispute, that he had sold it to the appellarit, ai d had 
received from him the full amount of the purchase money stipulated, 
and that Syud Ali, his sister’s son, and Moohummud Buksh his 
minor son, had no proprietary right w'hatever, and were merely 
put forward as ostensible owners for a partic ular purpose. He 
therefore recorded liis opinion that a decree should be passed 
reversing the decision of the Bareilly Couit of appeal, affirming 
that of the /illah Court of Cawnpore, making the costs of both 
Courts payable by the respondent, with mesne proHts during the 
period of his possession. Being joined in the above opinion by 
the 1’hird Judge (J. T. Sliakespear) a final decree was passed 
accordingly, (a) j 

(a) In carrying into execution the decree in the above case, some doubts arose 
B6 to the prope/* quarter from which the mesue profits and costs of Courts should 
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BABOO MOTEE CHUND, ‘823. 

versus ' 

MOOTEE UBDOOLLAH and others, Respondents. Aug. 23(1. 

THE present appellant was formerly plaintiff, and su^d the Held that 
respondents on the 24th of November 1818 in the Bareilly Court 
of appeal, to recover the sum of 19,046 rupees exclusive o^ti'e^isury 
interest. regulations 

'I’he plaint set forth, that after Hafiz Abdoollah, and Moohum- forasureiy 
mud Ismael had given the plaintiff a bond bearing date the ***.? 
Istof Jummadee Oosnuee 1222, Hijree, Mooftee Ghoolam Unbia, 
their father, executed an accessary obligation, sealed with his own interest, on 
seal, and attested by witnesses in these term: “ It is binding on advanceof 
my sons Hafiz Uhdoolla and Moohummud Ismael, who are the 
fanners of the villages in the pergunnas of N'ujeebabad, Keerut- J”,” made" 
poor, Mundacoree, and Unbarabad, to pay the sum received by by him, ns 
them as a loan from Baboo Kam Churn Das, agent to Baboo comperisa^ 
Motee Chund ; to whom my sons have given a bond promising 
to pay, after a year and a half; and, I, for the satisfaction of the 
aforesaid Bal»oo, and for the payment of the aforesaid sum, have preferred 
deposited all the title deeds and vouchers of the zemindaree of my for the 
villages, and the ground I hold rentfree, and my garden lands, 
with Moohummud /uhoor Oolla Khan. 4 his being -so, 1 agree not ex- 
to sell or mortgage any of my rentfree lands, my orchards, or the tbisive of 
villages of my zemindaree, till the sum borrowed be paid. Nor bitcrest, 
will 1 in any shape transfer them from my possession to that 

• ^ ^ ^ in decree- 

be levied. On the decree of the Proviucial Court being passed in his favour, jng ihe 
Syiid Ali wa.'i put into possession of the property, and rontinued for a period of claim, that 
nine montlis so seized, until ousted by order of the Siidder Dewanny Adaivlut. it was op- 
One Jyogovitid was surety for Syud Ali. both with respect to the rusts incurred tional with 
in the Zillah and Provincial Courts, and the mesne profits during the period he the credi- 
was in po.ssession under the condition that the Zillah decree should be affirmed tor to take 
by order ot the Provincial Court. A reference was made to the Court of Siidder interest at 
liewanny Adawliit, as to whether the estate of the deceased or the surety should the rate of 
be liable. It appeared on investigation, however, that Jyegovind was not respon- 12 per reitt 
sihle for any thing, as the decree of the Zillah Court adjudging him and his ;iei-an 7 {//»t, 
principal to pay the costs had been reversed by the Provincial Court, and as his from the 
principal did not obtain possession of the lands under bis security until after it dHte of 
was awarded to him by order of the Provincial Court. On the l.'ith of Decern- plaint to 
her 1825, (present C. Siniili, Second Judge) a final order was issued that the the day of 
former siiiety (.lyegovind) should be absolved from all responsibility, and that payment, 
the required assets should be realized from the estate of his principal, the late or to insti- 
Syiid Ali. This order may be held to settle an important question with res- tute a fresh 
pect to the payment of costs and mesne profits, and to establish a precedent, suit for in- 
that a surety having made himself responsible for costs and mesne profits, terest equal 
provided the Zillah decree should be affirmed by the Court of Appeal, and to the prin- 
the latter Court having reversed the Zillah decree, such surety is no longer cipal from 
respousii)le, though by the ultimate decision of the Siidder Dewanny Adawlut, the date of 
it would appear that they should have been discharged by him originally, the loan. 
Precedents to show what had been the practice in former and similar cases 
were searched for in vain, there not appearing to have been any case in 
point where the Court of appeal had, in ignorance of a special appeal having 
been preferred to the superior Court, reversed the decree of the Court below, 
and put the appellant to their Court in po8'>ession, the surety having rendered 
himself answerable for the result of the appeal to that Court only, and where the 
decree of that Court was reversed by the Sii|lder Dewanny Adawlut on further 
appeal, the party ultimately cast having been turned out of possession again 
pending the appeal^ and dying before the final decibioo. 
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1823. of any other person. If I should do any of these things, the 
' ■ act* shall be null and void, and if my sons should not pay the 
RhBoo Mo- Slim as they have agreed, 1, either by selling, or mortgaging, 
or farming the villages of mv zeinindaree and the lands, (the 
Ubdut^lnU deeds of which have^'been deposited and are now a security 

and others. Ihr pafyment of the debt) will, without fail, pay to the aforesaid 
Baboo as 1 best can, whatever 1 may realize from either of the 
three methods of disposal above specified.” On this Moohummud 
Zuhoor Oollah Khan gave a voucher in the shape of a memorandum 
(acknowledging the receipt of the title deeds adverted to in the 
preceding agreement), on the i5th of December 1807, and after 
his death Moohumnnud Hubeeboodeen, his heir and representative, 
executed an acknowledgment undertaking to see that all the 
stipulations entered into with the plaintiff were carried into 
effect : notwithstanding which, and although the period fixed fur 
the repayment had long elapsed, the defendants refused to liqui- 
date the piaintifi's demand. 

The defendants, Mooftee Moohummud Ubdoolla and Moohum- 
mnd Ismael, alleged in reply, that at the time they executed the 
bond they had not clearly defined or understood the terms on 
which the calculation of the debt was made, but that the agent 
of the plaintiff postponing the explanation of the points on which 
they had professed doubt, till a future time, got them to put their 
names to it, and fiom the accounts which were furnished of the 
< balance between the parties (one copy of which with the aforesaid 
agent's signature annexed, they have by them, and another copy 
With the signature of Ubdoolla, one of the defendants, the agent 
retained) it is evident that the pecuniary transactions can only be 
cleared up by an adjustment of the accounts of the \ears 1214 and 
1215 Fadee- So that without such adjustment, the bond is nuga- 
tory, as by the calculations in the aforetnentioned accounts it 
would be found that the defendants were absolved from all claims 
of the plaintiff'; and indeed that there was a considerable balance 
in their favour; and even should the bond be held, on the plaintiff's 
words, as a good one, and binding on the defendants, apart from 
any consideration of the payment of the balance in question, the 
8th clause of the 34th regulation 1803, requires that the 
plaintiff’s case should be dismissed, as it would appear from the 
accounts signed by the plaintiff’s agent that he (the agent) think- 
ing to evade the regulations of Government on the subjec't of 
exorbitant interest, had taken thousands of rupees under the 
pretence of a depreciation in the value of the coin and otlier 
devices expressly forbidden. Moreover that, after the date of the 
bond up to the conclusion of their transactions with the |)laintiff, 
the sum of 133,340 rupees had been realized from the revenue 
of the zemindarees and other property of the defendants, which, 
with 22,107 rupees, and gold and silver ornaments, had been 
deposited with the agents of the plaintiff, as could be proved by 
tlie acknowledgment signed by him. So that, altogether, what with 
goods and what with money, he had received 155.447 rupees ; and 
subsequently they, the defendants, being engaged with their pecu- 
niary transa<*tioiisin the Colleptor’s office, and in straits with regard 
to rents, and the plaintiff having moved from Moradabad, were 
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prevented for some time from bringing forward a claim *for 1829. 
the balance owing to them. At last, when they were free to urge 
their claim, the plaintiff anticipating them, had instituted this Baboo Me- 
action on the ground of the bond, which (like other bonds which tecChuud, 
the plaintiff had been in the habit of receiving from them und not ][j(,doolUh 
returning after the debt was discharged) had not been cancelled, andotlusrs. 
but had remained in the possession of the plaintiff. Assuredly, 
were the original ledgers and account books of the plaintiff, 
together with the accounts of Ubdoolla from the commencement 
of their transac tions with each other to -be produced, the extent 
and nature of their payments and of the balance with had been 
adverted to would be fully developed. And (continued the 
defendants) was it to be believed that the plaintiff, had the 
undertaking alleged to have been executed by Mooftee Ghoolatn 
Unbia been still in force, would in default of payment, have 
omitted to seek redress till nearly 12 years had elapsed from 
the time of its being due. On these grounds the defendants trusted 
that the Court, balancing the accounts of former and present 
loans and payments, and ascertaining the truth of the arguments 
urged on either side, would adjudge to them whatever balance 
was found to be due. 

The defendant, Mooftee Gholam Unbia replied, that since 
the plaintiff had taken and been satisfied with property to a 
greater amount than the sum specihed in the bond; and, in. 
addition, a large sum of money had been paid by his sons into the 
house of the plaintiff; and thereby more than the amount specihed 
in the bond had been realized, the conditions of the undertaking 
executed by him had been fulfilled. The fourth defendant, 
Moohummud Hubeehoodeen suffered judgment to go by default. 

The case came to a hearing before the Senior Judge of the 
Bareilly Court of Appeal, on the 2nd of October 18*20, who 
dismissed the claim on the ground that the evidence adduced 
by the defendants was stronger than that for the plaintiff, and 
that the delay of the plaintiff in bringing forward his claim till 
more than eleven years had past, when he had it in his power, and 
when the defendants were constantly at Moradabad, raised a 
presumption against him. The plaintiff was ordered to pay all 
costs. « 

The plaintiff being dissatisfied with the above decree appealed 
to the Sudder Dewaiiiiy Adawlut. 

On the 13th of August 1823, the Second Judge (C. Smith) 
recorded his opinion that, for several- reasons, a decree should be 
given in favour of the appellant; first, it appeared clearly that 
it was binding upon Mooftee Ubdoolla • and .Moohiiinmnd 
Ismael to pay the debt claimed by the appellant, from the papers 
enumerated below, the Tinthenticity of which was allowed by both 
parties. The bond dated the Ist of Jummadee Oosanee 12*i3, A. 
for 19,046 rupees, being the balance of accounts for the year 
1214 F. S., executed by Mooftee Ubdoolla and Moohummud 
Ismael, the respondents, and an undertaking of the same date at 
the above entered into by the respondent Mooftee Gholam Unbia'; 
and an agreement dated the 25th Jummadee Oosanee 12v:3, A. Hi. 
signed by Moohummud Hubeeboodeen, the absent respondent^ 
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« 

] 823 . atfd a memorandum written by Zuhoor Oolla Khan on the 13th 

Shuwal 122*2, A. H. ; secondly, because the appellant was a man 

Baboo Mo- in all respects trustworthy, and one of the principal bankers of 
^*^M Benares ; thirdly, becaose the account books of the house at 
UbdooUair Nujeebabad and Moradabad whii h were produced by the appellant 
and others, iu the Court of Bareilly had all been found exact and made 
up according to the forms of banking; fourthly, because the decla- 
ratiotis of the appellant and the accounts adduced by him had been 
confirmed and established by the evidence in another case, and 
the copies of that evidence filed in the case of these proceedings; 
fifthly, that from an inspection of the accounts of the year 1215 
F. S., it had by no means been ascertained that any balance 
remained in favour of Mooftee Ubdoolla and Moohummud Ismael; 
on the contrary, it is certain that the balance is in favour of the 
appellant: sixthly, that the agreement said to be written by Ram 
Chtirrun Das, and Ram Siihai the agent, dated the 17th of Svffer 
1223, A. H. regarding property deposited to the value of 22, 107 
rupees, with the docuinents purporting to be a list of the articles 
deposited, dated the 29th of 1222, A. H. and the statement 

of the whole debt, the payments and the balances, these, one and 
all, appeared to be sheer forgeries, as they did not coincide with 
the general tenour of the intercourse between the parties, and had 
been entirely disproved by the appellant and the witnesses adduced 
by him ; besides, no mention of them was to be found in the account 
books of the appellant, whose character fur integrity was before 
adverted to ; seventhly, with respect to two items of payment into 
the treasury of the Collector, although it was true they were entered 
in the name of Mooftee Ubdoolla, ^lil it was by no means proved 
that he did not receive those sums in the same way, as he had other 
monies from the house of the appellant, before he paid them into 
the office of the Collector. In fact, it was evident from a comparison 
of the books of the appellant and the dates of the issuing of the 
money for the respondent’s rent from his hou-^e. with the view to 
their being paid intb the Collector’s hands, that the two sums in 
question being so issued and paid were entered against the respon- 
dent’s name on the credit side of his, the appellant's accounts. And 
besides, from the papers filed in the Bareilly Court, and the trans- 
lation (made here) of the Hindee memorandums of Joogul Kishor 
former treasurer of Moradabad, signed by the Collector of that 
district, seemed to confirm his declaration, and to refute that of the 
respondents in the matter of the sums in dispute. And it was easy 
to get the statement forward with these sums written as if they were 
sent from Mooftee Ubdoolla without any mention of the ageiicy of 
the appellant's establishment; in truth, it was necessary to do 
so, in consequence of the terms of the Collector’s order: eighthly, 
the arguments of the respondents about the interest of the money, 
the pretences of its being unlawful, and other trifimg points, received 
no confirmation from the books of the appellant or the evidence of 
the witnesses; and it in no respect appeared that the appellant 
had charged interest contrary to the provisions of regulation 34, 
1803, which had been referred to: as to any stipulations on account 
of/>/i//a, charges of surety, agency allowance, or other matters, all 
that depended OQ the private agreement made between the parties; 
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the terms of which did not appear to have been infringed by Aie 1823. 

appellant on the occasion. Moreover (observed the Second Judge) 

he who stands security for another for the payment of large sums Baboo Mo- 
to Government, who never remit an iota of their dues, would need t®®Chiiiid, 
to have the prospect of some profit for himsell', and is clearly en* ubdoolUh 
titled to some compensation in lien of his security ; nor is it any andotfiers* 
one’s dut^ to endanger his own interests in order to benefit those 
of another; ninthly, the declaration of the respondents, that 
133,340 rupees had been paid into the house of the appellant on 
their account from the produce of Mujeebabad, Keeriitpore, 
Nundawurand Ukburabad is not to be relied on, since little con- 
fidence can be placed in the abstract produced by them, and 
much on the account books of the appellant ; moreover, it ap- 
pears from other papers filed in the case, that Mooftee Ubdoolla 
himself, in reply to a pnrwanna which had been issued from the 
Collector’s office for the settlement of the abovementioned villages, 
stated that the gross produce of them amounted to only 111,082 
rupees in the year 1215 Fuslee; and it is obvious that it were im- 
possible to pay more into the office of the appellant from these 
villages than the whole gross produce amounts to ; tenthly, twelve 
years had not elapsed between the entering the plaint and the date 
of the transactions, and it would be gross injustice to refuse to 
hear the appellant’s claim, because, trusting to the honesty of the 
respondents for repayment, he had kept himself free from the , 
annoyances of a lawsuit for ten or eleven years. In short, from 
the tenour of all the documents filed and the arguments used, 
nothing could be found but accuracy in the accounts of the ap- 
pellant, and fraud and want of faith on the part of the respon- 
dents The connection of the respondent, Mooftee Ghoolam 
Unbia with this case, as security for the bond dated the 1st 
of Jummadee Oosanee 1222, F. S., is established by his own 
deed. The connection of Hubeeb-oo Deen, the absent respon- 
dent, with this case is, that he, after the death of his relation 
Zuhooroolla Khan, the original holder of tlSese securities, gave 
an acknowledgment of having in his possession the said vouchers. 

The Second Judge concluded by recording his opinion to the 
following effect : That a decree be passed in favour of the appel- 
lant reversing that of the First Judge of the Court of Bareilly, 
dated the 2rid of October 1820, and that the appellant recover from 
Mooftee Ubdoolla and Moohummiid Ismael the sum of 19,046 
rupees, the original amount specified in the bond dated the 1st of 
Jummadee Oosanee 1*322, F. S. with interest on it at the rate of 
twelve per cent per annum from the date of his instituting this 
claim up to the date of payment ; and in case the respondents do 
not make good the payment, he (the appellant) should obtain it 
from a sale of their property, and that of the respondent Mooftee 
Ghoolam Unbia, according to the provisions of his own undertak- 
ing. It should be binding also on Hubeeb-oo Deen, the absent 
respondent, not to give up the documents entrusted to him into 
the hands of either party till the whole sum mentioned in the 
decree be paid. When that sum is paid, he should, with the con.- 
seiit of the Court previously obtaipeVi, return those documents to 
Mooftee Ghoolam Unbia and Mooftee Ubdoolla Khan aod Moohum- 

VOL. HI. M M 
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muQ Ismael, who should pay all the costs of suit. And with 
reference to the interest, it should be left to the option of the 
appellant, either to take it at the rate and for the time above 
mentioned, or to bring a Vew suit to obtain interest equal to the 
.principal, that is to say, for interest from the commencement of the 
iuaii till a hundred months subsequent to it. 

On the 2;^d of August of the same year the 'I bird Judge (J. 
Shakespear) having expressed his entire concurrence in the above 
opiiiioi],a hnal'de. ree was passed accordingly. 


182 . 3 . 
Sept. 4th. 

'Judgment 
of the Siid- 

•der l)e- 
wanny 
AdHwIiit 
declared 
conclusive 
against two 
iiileilocn- 
tory claims 
ants, their 
cUim vir- 
tually re* 
Jected by 
the. Zillali 
decree, not 
having been 
brought 
forward on 
appeal to 
to the Pro- 
vincial 
Court, nor 
supported 
by a sepa- 
rate action. 


SONA RAM SARMA, Appellant, 

versits 

RAM RUTTUN S.ARMA, and others, Respondents. 

THE appellant sued on the 27th of May 1817, in conjunction 
with Gulolc C handra, and Nityanuud Sarma for possession as 
supeririteridants (Adhiknreea) of a Bve and a half ana share in 
the dewutter lauds and edifices (a) apf)ertaining to the idol Gopz- 
or /ifrii/iwa. and in the other perquisites of that priesthood; 
the claim being estimated under the regulations at 12,372 rupees ; 
representing thut of the entire appropriation, whu h was held 
jointly in right of ii.heritance bv themselves and one Kunjkisor, 
son and heir ot' Krishna Kiukar, their sacrifit ial attendants (Pujar/s) 
had, under a summary judgment, obtained [lossession of an eleven 
ana share, of which they, the plaintiffs, now claimed to recover 
their moiety. 

The defendants maintained that the eleven ana share had been 
allotted to their ancestors by the original grantee, in consideration 
of the established duties to be performed by them; and that the 
right of the superintending priests was restricted to the poition 
still in their possessioy. 

On thel^th of May 1819, Mr. E. J. Harington, Additional Regis- 
ter of Mymensingh, stitioiied in pergunriah Sheerpoor, finding that 
the entire estHblishmeut h.id been formerly adjudged to Krishna 
Kinkar, whose descendants were not a party to the present suit, 
dismissed the claim with costs as irregular. 

'I he Senior Judge of the Dacca Provincial Court confirmed this 
decision on the 3d of March 182(i, leaving Ooiok Chandra and 
Nityanuud to institute a suit on the specific ground of hereditary 
right. He held that Sona Ram having, on the 21st of September 
1817, when questioned by the Zillali Judge, admitted his execu- 
tion of a paper purporting to lie a deed of compromise between 
the superintending priests, the sacrificial attendants, and the 
trustees of the e.stabiishmeat in question, bearing date the (ith of 
Savtun 1216, B. S., was thereby debarred from all further claim. 

2)ona Ram aoplied t > this Court for the admission of a special 
appeal, alleging that he had mistaken the above document, 
which, in point of fact, was a forgery, for one of his own ex- 
hibits, and his petition was granted in conformity with the orders 

(a) Situated neir Mouza AcbumiU, Titppn Hijaradi. 
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of the then Officiating and Fourth Judges (C, Smith and T. 
Goad) given on the 26th of May, and 10th of June 1820; it ap- 
pearing that Kunjkisor, the son and heir of Krishna Kinkar, had 
originally joined with the appellant against Ram Ruttun and his 
party in a summary suit for possession as Adhikarees, and diat this 
action proving successful, the latter had brought forward another 
of the same description for their rights as Pajaris^ in which they 
obtained judgment against both those persons, plainly shewing 
their joint interests in the superintendance. It was also observed, 
that no witnesses had been examined before either of the lower 
Courts, to ascertain in whose hands possession had actually been 
vested, and that, setting aside the doubtful nature of the plea 
relative to the alleged agreement, it had decidedly never been 
admitted by his partners. 

Sona Ram dying at this stage of the proceedings, was succeeded 
by his sons Jagannath and Gourkisor. 

A petition was subsequently given in, on behalf of two females, 
Kisori and Krishnomuni Dibya, widows of Gour Chandra, and 
Suroop Chandra, Gosains of Dacca, setting forth that they were 
the proprietors of the establishment in dispute, and as such had 
invariably received the usual dues, that they now tendered for 
inspection original grants, by which, and by the deed of compro- 
mise alluded to by the Provincial Court, their claim would he 
fully established, and that they had indeed opposed the suit 
when pending in Zillah Mymensingh. ' 

None of these documents were deemed authentic by the Second 
Judge (C. Smith), who further remarked, that the interlocutory 
claimants being in the situation of defendants, should have pro- 
duced them in the lower Courts ; that in addition to the proofs 
already noticed, it was shown by a recent Ziliah decision of the 
25th of April 1821, in another cause between the same parties, 
that the successor of Krishna Kinkar, who was entitled to hold 
the entire appropriation under the decree of a former authority (6) 
passed on the 31st of May 1779, A. 1)., admitted the claim both 
of Sona Ram and of his co-partners; that it was allowed on all 
sides that the grandfathers of Kunjkisor and of Sona Ram were 
full brothers, and that in the registry of the lands made by tliese 
two in the Collector’s office in 1202, B. S., as their joint tenure, 
no other interests were mentioned, nor had, any one appeared to 
oppose that registry. 

In conclusion, the Second Judge, after animadverting on the 
orders of the Provincial Court, in declining to take cognisance of 
the claim of the appellant's partners, and thereby subjecting them 
to the expence of a fresh suit, recorded his opinion that in confir- 
mation of the Ziilah decree of 1779, A. D., judgment should be 
given for the original plaintiffs to the extent of their claim with full 
costs; and that in consideration of the default of the interlocutory 
claimants, who had neglected to support their alleged rights in the 
lower Courts, the decree should be made decisive against them, as 
well as against the original defendants. 

The Third Judge (J. Shakespear) after the fullest inquiry into 

% 

{h) Mr. G. Hatch, then Superiiitendant of the Civil Court. 


1823 . 

Sona Ram 
SariDR, v» 
Ram Rut- 
tAii Sarma 
and otheM. 
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1823. merits of the pretended deed of compromise, concurring gene- 

rally in the above opinion, passed an order reversing, in conformity 

SonaRam with it, the decrees of the Provincial and Zillah Courts ; consi- 
®**‘*“*> dering, however, that the two interlocutory claimants were not 
tiin”sHrfeA regularly before the Court as defendants, he thought that no 
and others. Order should be passed on their claim. 

The Fifth Judge (W. B. Martin) to whom this last point wa» 
afterwards referred, agreed with the Second Judge, that the 
persons in question having absented themselves from the Provincial 
Court, after that their claim had been virtually disallowed by the 
Zillah Court, and their title deeds having been taken into conside- 
ration bv the Second Judge, they could not, with propriety, be 
exempted from the operation of this Court's decision. A final 
order was passed accordingly. 


1823. Raj CHUNDERRAI, Appellant, 

■■ versus 

Nov. 29th. RAM HUREE GHOSAL, Respondent. 

Judgment THIS was an action brought by the respondent to recover five 
Court^fo*^ hundred rupees on a bond bearing date the 25th Baisakh 1217, 
prindpar ® three hundred and forty rupees as interest to the month 

and inter- of Aghun 1222, or about a month before the 12th of January 1816, 
est of A when this suit was instituted in Zillah Nuddea. 

**°”eihe'*** On the 2nd of August following, tfie defendant failing to appear, 
with inter- execution of the bond having been proved by one of the 

est on the witnesses to it, and by another individual, a decree was passed for 
aggregate the sum claimed, or eight hundred and forty rupees, with interest 
the*date"of plaint and all costs. 

auk con- appeal by the defendant \o the Calcutta Provincial Court, 

firmed on was finally dismissed 'on the 9th of February 1820, by the Fourth 
appeal to Judge, joining in an opinion recorded by the Third Judge, on the 
vinciaT* September of the preceding year; the appellant being 

Court, with liable for costs, and for interest on the amount of the previous 
interest on judgment. 

the amount On the applicatioi> of Raj Chander, who denied the debt in toto, 
orders for the admission of a special appeal were passed by the 
buUnier-’ Acting and Fourth Judges of this Court (C. Smith and S. T. Goad) 
est while On the 14th of August, and 9th of September 1820, the latter 
the cause concurring with the former Judge, that as it appeared that the 
waspending respondent had declined making oath before the Provincial Court to 
appeal be- the justice of his claim, although he had deposed to that effect before 
fore the the Zillah Judge on solemn declaration, but not in the presence of 
Suddrr the Other party, and as the Provincial Court had considered the 
Adrwiiit^ previous evidence insufficient, they should have called upon the 
calculated respondent who had failed to serve the subpetna on two out of the 
on the three witnesses mentioned in the bond, to furnish the necessary 
amount of affidavit for enforcing their attendance, under the provisions of 
tend only! regulation 4, 1793; '‘his own deposition not being ad- 

missible in proof of the claim. 
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When the cause came forward, on the 13th of January 182^, 
before the Third Judge (S. T. Goad) and the Officiating Judge 
(W. Dorin), an order was issued to the Provincial Court to follow 
the mode of proceeding above specified, and to forward the exami- 
nations of the required witnesses to this Court. Perusal of the 
papers was postponed for the evidence in question, which appeared 
essential to the final decision. 

The cause was next taken up by the Second Judge (C. Smith), 
who, understanding that the witnesses had been summoned by a 
notice affixed to their family dwelling, but had not attended, and 
the appellant admitting that they were his first cousins, gav« 
orders for them to be seized by the Zillah Judge, and fined in the 
sum of 500 rupees each. 

The required witnesses having subsequently appeared in Court, 
obtained a remission of the fine, on their petition, stating that 
they had never been informed of the service of the notice, and 
that, on the contrary, the respondent, who resided near their 
present abode at Pathaiia Ghat, in Calcutta, had uniformly dis- 
pensed with their testimony. 

Their depositions, taken under a solemn declaration, as autho- 
rized by the regulation above cited, proving sufficient, when 
weighed with the other evidence, to establish the respondent's 
claim, under the bond, and fully supporting the opinion expressed 
by the 'I'hird Judge of the Calcutta Court, that these persons 
were influenced by their relationship to the appellant, the Second 
Judge, considering that a special appeal would never have been 
admitted if their evidence had been before the Court, passed a 
final order confirming with coilts the decrees of the lower Courts. 

The above order, however, containing no specification of interest, 
an application upon this point was subsequently brought before the 
Second Judge, who observed that the Provincial Court had decreed 
to the respondent interest on the aggregate amount of the Zillah 
decree for both principal and interest of the original claim, and 
that this was in conformity with section 3, regulation 13, 1796; 
that the appeal to the Provincial Court, however, in which the 
defendant had exercised his own discretion, was altogether different 
from a special appeal, which being inadmissible without the opinion 
of two Judges, could not with propriety be designated a litigious 
appeal, to which description of case the rule in question, enifcted 
previously to the introduction of special appeals, was understood 
to have reference. He therefore ordered that for the period during 
which the special appeal had been pending in this Court, the 
respondent should recover interest on the principal sum of 500 
rupees only. 


2199 


1893. 


Ri^ Chiu^ ' 
der Rai, au 
Ram Hurce 
Gbdsal. 
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>823. BABOO JANKEE PERSHAO, Appellant, 

versus 

Dee.I9ib. MAHARAJA OGOWUNT NARAIN SING, Respondent, 

• 

Held tbai TE^E appellant brought this action in the City Court of Benares 
tiMhe spfrit 1 3lh of January 1808, to recover from the respondent the 

of section sum of 27,000 rupees principal, and 5.733. 15. 3. interest, in all 
6, reguU- 32,733. 15. 3. It was set forth in the plaint, that the above sum 
was due to the plaintiff, under a bond bearing date the 24th of 
Courts Diay 1213, F. S., and that the suit was brought in consequence 

award in- ^ of the defendant's refusing to liquidate the debt, although the 
terest ex- period specified in the bond had expired, and repeated ap[>lica- 
ceediog tlie tions had been made to him for the money. 

of*a*^debt if defendant, in reply, denied the truth of the statement of the 

the excess plaintifi', and affirmed that Deokinundun Sing, father of the plain- 
accrued tiff, had received the money due on account of the abovementioned 
pendente bond, but that On the respondent's requiring of him an acknow- 
without ledgment of the discharge of the debt, and requesting that the 
any fault bond might be returned to him, he first made frivolous excuses, 


of the ere and had at length preferred this suit under his son's name ; that 
ditor. plaintiff did not explain whether the sum alleged to be due 

was given to the defendant in cash, or whether it was paid on 
account of his having become security, or to enable the defendant 
to pay his rents, or for what other purposes ; nor whether it was 
given at one or at several times, on what dates, in whose presence, 
and through whom ; all which circumstances should he detailed, 
in order that a distinct reply might-be given ; that it would apfiear 
the transaction regarding this large sum took place between the 
defendant and Deokinundun Sing, father of the plaintiff; and 
that the whole of the money was repaid by his servants into the 
house of Deokinundun Sing, which was known by the name of 
the hou^e I'f Gnuree Shunkur and Jankee Pershad, and that this 
would be evident from the papers of both parties. 

Ths plaintiff in his rejoinder stated, that of the money due by 
the above bond not a cowrie had been paid ; that if it had, of course 
the Rajah would hold some receipt or other acktiowledgmerii of 
the payment, which he might produce, or he would have received 
back the bond itself. 

The defendant in his final reply, affirmed that in the accounts 
given in by Deokinundun Sing under his own signature to the 
Commissioners, the sum of 27,000 rupees, which the plaintiff 
claimed as due to him, was mentioned* and that it was stated 
therein that the defendant had no farther accounts with him; that 
moreover the money due on account of many bunds given by the 
defendant had been repaid without the defendant's receiving back 
the bonds, as would appear on an inspection of the above accounts ; 
that Deokinundun Sing in the balance sheet of those accounts ; 
had moreover acknowledged that the sum of 7,000 rupees only 
remained due from the defendant, and that it was therefore difficult 
to say whence this bond originated, by virtue of which the plaintiff 
had preferred his claim. i 

The papers relative to this case, agreeably to regulation 13, 1808, 
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were sei»t from ihe City Court to the Provincial Court of Benarel, J823. 

and on the 5th of July 1816, the Is^cond Judge of that Court, on 

the grounds stated in his decree, considering the claim of the Balmo Jan- 
piaintifi* invalid, dismissed the cause, and itiade the costs payable kee P«r- 
by the plaintiff. The plaintiff appealed from the above de^^ision 
to the Court of Sudder Dewatmy Adawlut, and the case was ooduMiat 
brought forward on the 1st and 2tid of May 1820, before the then Narain 
First and Fourth Judges (J. Feudall and S. T. Qoad). After SlngU. 
reading all the papers, the following order was passed : It appear- 
ed that the respondent had afhrined that he had an account with 
the appellant, which ran on from year to year, and that he had 
given ill the names of witnesses to prove the receipt of the money 
claimed on account of ihe bond ; that the Court below did not hear 
their depositions, which was necessary in order to ascertain the truth 
of the reply of the respondent, and that it was also necessary to 
look over the whtile of ihe accounts between the parties from the 
time of its coininencement to its close. I^e decUion of the case was 
therefore deferred, and a copy of the above order was sent to the 
Provincial Court, with a precept directing them to summon the 
witnesses named by the respondent, and to take their depositions 
in the presence of the paities or their pleaders, also to send fur 
the original bonks of accounts of the appellant in Benares and 
Allahabad, from the oommencetnent of the transactions between 
the appellant and respondent up to their close; and having taken 
an exact copy of them, and allixed ilieir signatures to ihe same, to 
send it together with the depositions of the witnesses, to this Court 
within the time prescribed, pn a complete return being made 
by the Provincial Court, the case was again brought forward on 
the 23d of May 1822, before the former Fourth Judge, then Third 
Judge (S. 1'. Goad), and an order was passed to this effect : On 
reading all the papers, it appears that the principle on whic h the 
Provincial ('ourt proceeded in deciding the case, hy looking over 
the accounts of tlie parties from the commencement to the termi- 
nation of the transactions between them, and^iy striking out such 
items as appeared to them not to merit repayment, or for which no 
considerati(jn had been received, was incorrect, and could not 
be upheld; inasmuch as the claim of the appellant was founded 
on a bund acknowledged by the respondent for 27,000 rupees, 
under date the 21th Cheit 1213, F.S. Had no other document 
bill the accounts been in existence, this way of deciding the cause 
would have been correct; but as the appellant brings forward 
a bond, and proves the respondent to have received the sum 
therein mentioned, and the respondent is unable to prove that 
the money borrowed was repaid, it is clear that repayment 
of that particular sum sliouid have been at once adjudged, 
without reference to the other accounts that may have existed 
between the parties ; for the Conn's considering many of the dis- 
puted items ill the accounts as not fit to be repaid appears to be 
quite an arbitrary proceeding : whether the suhis were appropriated 
to proper or improper purposes the defendant bad borrowed the 
money, and the plaintiff had nothing to do with the manner in 
which it was expended. With reference to the sums which the 
father of the plain tiif might have received from the 4<^feuddut fur 
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J823. resigning the office of tehsildar of the pergunnah, &g. they were 

private transactions between the parties, and if Oodwunt Narain 

Baboo Jan* Singh pleased to reniutierate him for resigning the tehsildaree, he 
tliad****^" was at liberty to do so : on these considerations the Fourth Judge 
Maharaja Of)inion, that there appeared to be no sufficient 

Oodwunt ground for affirming the decision of the Benares Court of Appeal, 
Narain and that a decree should be passed in favour of the appellant for 
Singb, specified in the bond dated the 24th of Cheit 1213, 

F. S., namely 27.000 rupees principal, and interest at the rate 
of 12 per cent per annum from the date of the bond up to the 
date of payment, and that the costs of both Courts should be made 
payable by the respondent. 

The cause was again brought forward on the 3d of March 1823, 
before the Fourth Judge (W. Dorin). He expressed his concurrence 
with the late 1'hird Judge, since deceased. 'I'he authenticity of 
the accounts brought forward he did not consider sufficiently 
established, and it had on a former occasion been determined that 
the liner rroborated account books of a native banker are not of 
themselves sufficient evidence to »nide a Court of justice in its 
decision (c). He observed that the Judge of the Court of Benares 
had made his decision, setting aside the claim of the plaintiff, 
upon the grounds of the accuracy of these accounts, striking out 
therefrom items amounting together to 20,000 rupees, and interest 
amounting to the same sum, affirming them to ha\e been given as 
bribes ; on the principle that if a banker by the direction of one 
his constituents pay a sum of money to a third person for any 
unlawful purpose, or as a bribe, the money so paid still remains due 
to the constituent from the banker ; and, in their view to tbe good 
of the country and the prevention of bribery, if it was clear that 
a banker was perfectly aware at the time that he was giving money 
on account of a bribe, and was thus an accomplice in giving it, in 
case of the constituent denying the claim of the banker, such 
claim ought to be rejected by a Court of justice, although the 
denial would invoive'^a breach of faith. In this view of the law 
the Fourth Judge concurred, but he observed that sufficient proof 
must be brought of the bribe being actually given, as well as of the 
banker’s being privy and accessory thereto, neither of which points 
was h«ire ascertained. Considering all the circumstances of the 
case, he stated his opinion, that the judgment of the Conit below 
should be re'-ersed, that the amount due agreeably to the bond, 
together with interest, should be awarded to the plaintiffi, and that 
the costs of both Courts should he paid by the respondent. In 
this view of the case the 1 bird Judge ( J. T. ^hakespea^) expressed 
his eiiiire concurrence; but as both he and the Fourth Judge 
entertained doubts as to the amount of interest whiih should be 
awarded to the appellant, the point was reserved for the conside* 
ration of a full Court. The question was brought before his col- 
leagues by the 't hird Judge (the Fourth being at the time absent) 
in the following minute: 1he Fourth Judge and myself have 
agreed to decree the principal claimed on a bond produced by the 

(c) See the case of BiinsceDhiirNiindee, appellant, vertut Mirsa Moobommud 
Slmiecf, vol. 2, page 271. 
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njjpellant in this suit, and we wish to have the opinion of the 182S. 
Court in respect to the amount of interest which we ought to award. — — 
Our late Third Judge, Mr. Goad, proposed to decree ihe amount Baboo Jan- 
ciuimed on the bond wiih interest from the date of its exec^ition 
to the date on which it may be liquidated by the Raja^ 'Ihis also j^nhiraja 
IS my view of the case, but the Fourth Judge entertains doubts Oodwuat 
whether we are competent, with reference to regulation 15, 1793, Narain 
to decree so large an amount in the shape of interest. The suit was 
instituted in the Benares Court of Appeal on the 13th of January 
1808, and it has been pending in the Courts therefore for upwards 
of sixteen years. Now it seems hard that the appellant should, 
through no fault of his own, be subjected to the loss of the interest 
to which he is entitled on the principal sum, which we propose to 
decree to him. 

By the accompanying report from our serishtadar some decisions 
have been passed in this Court which appear to be in favour of 
our competency to decree the full amount of interest, and the 
reason of the thing is clearly in support of this construction. 

Date ofbond, ‘28tli of March 180H; suit filed 13th of .lanuary 1808: 

Claim in Court of Appeal | ,5 9 

Decree of Court of Appeal passed on the 5th of January 
Intere>t at one per cent per mensem on Rs. 27,005 

from the 28th of March 1S06, to date of Sudder ' 

decree (8th of March 18-23) or for sixteen years, 

eleven months and eleven days, is 54,9 19 3 2| 

Principal of the bond 27,005 0 0 


Total Rs. 81,9-24 3 ^ 

The Chief Judge (W. Leycester) stated his opinion, that in 
passing a decision in favour of a man claiming under a bond, the 
regulations in their letter and spirit restrict the ^ourt from giving 
interest beyond the principal. 

The Second Judge considered that regulation 15,1793, could 
not apply to this case, the bond being dated March 1806, and 
regulation 15,1793, notextending to Benares till the Ist of January 
1807, see regulation 17, of 1806. Upon the general question he 
declined giving any opinion, as it arose immediately out of a case 
decided by him at Benares. 1'he Fifth Judge (W. B. Martin) was 
of opinion that the restriction contained m section 6, regulation 15, 
1793, was too exfiress and positive to admit of granting a larger 
sum for interest, than the amount of the principal ; and the 08i- . 
ciating Judge (J. H. Harington) recorded the following minute on 
the occasion: It is provided in section 6, regulation 15, 1793, 
(extended to Benares by regulation 17, 1806, and to the Ceded and 
Conquered Provinces by regulations 34, 1803, and 8, 1805) that 
“ If the interest on any debt, calculating according to the rates 
allowed by this regulation, shall have accumulated so as to exceed 
the principal, the Courts are not, in any cases whatever (excepting 
the cases specified in section 12) to decree a greater sum fur 
interest than the amount of such principal. It appears to be a 
question of construction before the Court, whether the restriction 

VOL. 111. N v 
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1023. im^iosed qpon the Courts by this rule a|>p1ies on)y to the acqiirpii,^. 

lation of interest before a suit for the principal and, interest 1 % 

Baboo Jan- instituted ; or, whether it is also applicable to the, further accumur 
lation of interest whilst the suit may. be depending before tjia 
AlHliaraja Conrt<*in which it is originally preferred, or to which it may, be, 
Oodwunt brought ill appeal, previous to a judgment in favour of the claim-. 
Niirnia ant. In an appealed cause, decided by Mr. Fombelle and myself, 
Singh. the, 15th July 1808, (a) we construed the regulation in question, 

considered with the merits of the case, to warrant a judgment in 
favour of the plaintiff, for the principal of a bond debt, amounting 
to 5,b00 rupees, due on a bond dated so far back as the 9th of 
March 1793, and interest from the date of the bond, to that on 
w^hich the final decree should be carried into execution. In this 
case the interest, on the institution of the suit, in June 1795, 
amounted to 1,258 rupees only; but from the length of time 
during which it was depending iu the Patna City Court, the Provin- 
cial Court, and the JSudder Uew'anuy Adawlu.t, the it terest, when 
the final judgmer.t was given, at the stipulated rate of one per cent 
per mensem, exceeded the principal, i do not recollect whether 
any discussion of the construction given by us to section 6, regu- 
lation 15, 1793, took place at the time,, before the other Judges of 
the Court (though I think it probable, from our usual practice, 
that this may have been the case;) but the following remark, 
which 1 believe was added by me to the printed report of the case, 
will shew in what view we considered the judgment given by us to 
be equitable, and consistent with the restriction contained in 
regulation 15, 1793. “ The plaintiff in this case sued for principal 
and interest of the sum due to him, and calculated the interest up 
to the time of his plaint. 1'his w'as all he could be expected to 
do; and there was evidently no just reason for depriving him of 
the fiiither interest which became due, under the defendant's denial 
of his claim, during the long period it was under investigation. 
He might perhaps have acquiesced in the judgment of the City 
Court, if the defendant had not appealed, but having been kept out . 
of the re. eipt of his n oney by two appeals, the Sudder Dewanny 
Adawliit considered it just to let him receive the full benefit of the 
Appeal to that Co nit. It may be added, that the restriction con- 
tained in section 6, regulation 1 5, 1 793, against a judgment for 
interest, exceeding the amount of the principal, when the legal 
interest ‘ shall have accumulated so as to exceed the principal,’ was 
not applicable in the present instance, wherein the accumulation 
was subsequent to the institution of the suit, and not ascribable 
in any degree to procrastination on the part of the creditor.” 
On full consideration of the question, 1 see no sufficient reason to 
alter the construction then given to the regulation adverted to : 
provided, that when there is no express stipulation for interest . 
between the parties, it be understood that the judgment for accumu- 
lated interest to the date of the decree is not a mutter of ordinary 
course and obligatory upon the Courts; but within the exercise of 
a just discretion of the Court ^ving judgment, when it may appear 
equitable to allow the full interest due. At the same time, 1 must, 
acknowledge that the letteV of the rule, without apy provision for 
, ' (a) ^Vide vol. I, page 2^2, 
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fbe Bccumiilated interest Whilst th'e suit is depisnSin]^, appears <o 1^3. 
favour the construction, that it was meant to restrict the Courts — 
from adjud^incr, in the instance, a greater sum for interest Baboo «W5- 
than the amount of the principal, whether the accumulation of 
interest be antecedent, or subsequent to the institution of the claim. Maharaja 
It was Hnally resolved, on the 19th of December 1823, by a nrajority Oodwunt 
of the Court presbiit, namely, the Second, Third, and Officiating Naraia 
Judges (the First and l^ifth dissenting) on consideration of the 
terms of section 6, regulation 15, 1793, and of the precedent esta- 
blished by the decree of two of thb Judges of this Court, in the 
cause Mussiimma'ut Mukhun, appellant, versus Alohunt Ramper- 
shaud, respondent, decided on the 15lh of July 1808, that it was 
proper to adhere to the construction of the regulation abovertien- 
tioned adopted in this decision, and a decreb was ultimately passed 
awarding to the appellant the full amount of interest as proposed 
by the late Judge (S. T. Goad.) 


CHUN DUN KOONWAREE, Appellant. 
versus 

SHEO RATNA SINGH, and others, Respondents. 


1823. 


Dec. 22iid.. 


THE original plaintiff in this case was the appellant's husband Claim to 
Ram Jeawun Singh. He sued in the Benares Provincial Court, an'estate 
on the 9th of November 1812, for possession of the maafee 
rent free Mouza Fipari in ('huiiargurh, affording a decennial pro- ceaseVpro- 
diice of 12,000 rupees, the prd\)erty of the lute Baboo Baij Nath prietor un- 
Singh, of whom he styled hi nself the son, and under a deed of aUc- 
gift from whom, he stated, that he had held the estate during the 
administration of Cheyt Singh. Basi Thakurain, in conjunction dismissed 
with the other widows of the said deceased, having evecuted on witli costs, 
the 28th Poos 1841, S. S., an acknowledgment of his title, which "s 
was submitted for the signature of Mr. Fowke*and of the Nawab 
Ibrahim Khan, the former, on his discharging the sum of 44,750 produced 
rupees, due to Government from the estate, had bestowed on him in n foriner 
a fresh hereditary grant. The principal widow, however, had action 
afterwards Jsued him fur the whole properly, and although he gave 
in an answer setting forth the above fact, she had obtained against the 
judgment in her favour, by laying before the Resident a forged present 
relinquishment by him, of all claim to the estate, whhh Mr Fowke ‘^•aiuiant, 
had forwarded to the Nawab : but on the plaintiff's attending and of 

making exertions to bring about an investigation into her (‘oiiduct, adoption 
she had induced him to desist, as well by her personal entreaties as proving 
by the intercession of the leading persons of the place, and in the 
Hijree year 1209, had executed a final conveyance of her title beoTtiilTd 
to him. in Court, 

The mouza had in consequence remained in his hands, but by whicli 
Harakh Chandra and Raj Chandra, in collusion with the widow, I* j****"*‘“ 
had brought a siimmarv suit, alleging that they held it in mortgage the 

from her, and the zillah order in their favour having been con- succession, 
firmed by the Provincial Court, he was under the necessity of which deed,^ 
preferring the present actipni against all three of them. although 
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1823. ^The defendant, Basi Tliakurain, maintained that this statemeni 
— “ was utterly false. Had the plaintiff been the son of her deceased 

Dowdis- husband,, she remarked, there would have been no occasion to 

talk of gomevances either from the latter Or from herself. These 
been didy were, in fact, of the plaintiff’s own fal)ricatioii ; he being 

recorded, an kUvky or mamluk^ of the deceased, and as such still kindly 
and carried received by the family ; this circumstance, and her secluded situa- 
without afforded him faci ities for their production, but they could 

position ^nrely be of no effect. Ihe public demand had not been discharged 
the time, by the plaintiff as he had ^t ited, but by the defendant herself 
from the ready ca»h left by the deceased, which was upw'ards of 
700 gold mohurs, aided by the mortgage of a religious edifice 
(Shioalaya) of her husband, the site of which was now occupied by 
the chief civil anthority in Benares. Such a payment was altogether 
beyond the plaintiff's private means, lie had indeed obtained a 
grant by the connivance of the Resident’s officers ; but Mr. Fowke, 
at her suit, and on ft am Jeawun’s own acknowledgment that she 
was the rightful heir, had directed a decree to be passed to give 
her posse'isio.i. t hit the plaintiff’s pleas under this head were 
unfounded would sufficiently appear from the records of the Court, 
whi -h uould shew that the lands were still in the hands of the 
mortgagee. 

The other two defendants represented tint the mortgage tenure 
had devolved on them from their father, who had acquired it with 
the sanction of the chief existing authority ; and that the x'idow 
having received advances on subsequent occasions, the present 
balance against her was 19,000 rupees. 

I'he plaintiff pleaded in rejoinder^ that the late Baij Nath Singh 
had not merely brought him up, but had adopted hi'n when a 
child as his son, with all the customary forms; of which the deed 
of gift was, he nPiied, a satisfactory evidence. 

The First Judge of the Pro\inciai Court having ascertained 
from the decree of Ali Ibrahim Khan, bearing date the 27th of 
November 1791, A.* D., that Kam Jeawun on failing to establish 
his affiliation by the deceased, in conformity with the Hindoo law, 
had admitted the widow’s right to the estate, instead of prc.duc> 
ing the deed of gift, on which the present claim was supported, 
as he undoubtedly would have done, if such document had then 
been in existence; and finding that the paper said to have been 
executed by Ba^i Thakurain, of which a copy only was now filed, 
had never been mentioned in bar of Fnttih C hand and Companv’s 
tenure, originating in an order passed by the Acting Resident, 
under date the 2f3th of October 1793. and confirmed by a mortgage 
from the widow herself for 12,000 rupees, d ited the 24th of June 
1812; which circumstance plainly shewed th it the plaintiff ne\er 
held possession under that document; gave judgment on the 26th 
of July 1820, dismissing the claim with costs, and confirming the 
mortgagee in possession of the lands. 

Doth the plaintiff and the principal defendant had demised 
before this decree was passed, and the ^Kidow of the former had 
given in a deed of compromise, stated to have been made up by 
her husband and Basi 'Ihakurain, but the deed was liable to 
suspicion from its not bearing the signature of the managing 
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agents of the latter, and even if authenticated, would not, it was 1823. 
held, have been of' any validity without the consent of the mort- “ 

gagee, and of one Sl^o Rain a Singh, to whom the defendant in 
question had conveyed the estate, by a deed of gift, of a date ( 1 855, ^ ^,^0 
S. S.) considerably anterior to that of the alleged compromise. Ratna 
That person was accordingly declared entitled to the laud on Singh and 
satisfaction of the existing mortgage. others. 

An appeal to this Court, under the new rules of 1814, was 
preferred by Chiindun Koonwaree, the plaintiff's widow. 

The Second Judge, in recording his decision, observed, that the 
statement of Raja Udit Narayan, combined with circumstances 
which had come out on the old trial, and the plaintifT s ignorance 
of his real parentage, afforded strong^ground for presuming that 
he was the identic ul child who was shewn to have been found 


wandering about without any protector; and whatever might have 
been Baij Nath’s reasons for bringing him up, it was not to be 
supposed that he would adopt as his son, a foundling boy, of 
unknown caste, like this. 

I’rue, it appeared from the record, that Ibrahim Khan (probably 
out of respect for the Resident’s letter, which appeared sufficient 
to e^tablish that point) had not called upon Ram Jeawun’s agent 
to bear testimony to his client’s admission of the widow's right, 
but there was no cause to believe that the latter would have 


hesitated to do so if called upon, as the pundits had already inter- 
preted the Hindoo law against his employer; and the document 
had subsequently been carried into the fullest effect. That the 
widow should after this ha ve^ surrendered the property was alto- 
gether incredible; and was contradicted by the result of Ram 
Jeawun’s dispute with the mortgagees, the award of two tribunals 
proclaiming his aggressive trespass, and their established 


tenure. 


The deed of compromise, Mr. Smith considered to have been 
got up clandestinely by the officers of the Uaja of Benares, and of 
Sheo Narayan Singh, and approving of the reasons iiiveii for its 
rejection by the Provincial Court, he passed a final order con- 
firming the decree of that authority, and dismissing the appeal 
with costs. 



CASES IN THE SUNDER DEWANNY ADAWIVT. 


CHEYiN SINGH, .AppeHai>t, 


Dec.2dth. BURKUTOONISA and NOOROOL.HUSUN KHAN, 

• Respondieiits. 

THIS was an action instituted by the appellant, on th'fe '27th 
prietoroF 0^ April 1814, in the Patna Provincial Court, to recover the sum 
lands, of 13,767 rupees as maiikana of Sambulpoor, and ten other 


granted by mouzas ill pergunna Patna, which had been granted as an 
power oif a to Ah Azim Khan. The plaintilF stated that he was the 

tenure rightful proprietor; that his dues from the year 1 192 to 1220, 
{Aymah) F. S., for all the villages, which by reason of their not being 
free of as- g^tiject to assessment were managed as one estate, calculated al 
if^ing^Vo- established rate of ten per cent on the actual produce, and 
gether with including certain item.s of interest, amounted to 22,912 i’upees; 
hisBucces- of which there had been received from the original grantee 4,745 
*^”e8^of* rupees, and from that person's widow and grandson, the present 
years, *rc- defendants, 4,400 rupees, giving a total of 9,145 Rupee's, which 
ceived a left the balance now sued fot. 

fixed sum It was pleaded by the defendants, in answer, that during 
from tl»e upwards of a century which had elapsed since the aymdh wall 
*eu°oT his acquired, no claim had been made for maiikana at the rate of tert 
proprietary ;>er cent\ that the extent of such rights over lands exempted 
rights, the from assessment in that part of the country was not fixed either 
wh”^ by general usage or by the regulations of Government, but on 
those rights contrary, was determined by agreement between the parties ; 
may be that the plaintiff s claim was not hereditary descent, a point 
subse- which he had glossed ov6r in the plaint, but rested (as staled 
?ransfer deceased Nawab Ali Azim Khan), on a deed of 

red has 1^^®™ ^1^® heirs of Suklianund Chowdhry, which deed could 

no claim to convey no further rights than were enjoyed by those persons ; and 
maiikana that the Chowdhry 's predecessors finding the lands, from the 
often™r ®"^roachment of the Ganges, by which they were intcr- 

sected, to have become unequal to the assessment, had entered 
into an engagement with the Na<vab's grandfather, Abool Qasini, 
fixing their proprietary rights at the permanent annual sum of 
400 rupees ; which amount, as would be shewn by the receipts of 
theiqselves and ail their successors, including the present plaintiff, 
had continued to be the rate of payment from that time. 

The claim was dismissed with costs by the Second Judge of 
the Provincial Court, on the 31st of May 1816, on the ground 
that the plaintiff could addu-e no satisfactory proof of (he pro- 
prietary dues having ever been paid at the rate of ten per cent. 
The justice of the defendants plea, on the other hand, being esta- 
blished by the production of the receipts, and more particularly 
by the recorded accounts of the estate of Siikhaniind's widow, 
which had been under attachment for the years 1 190 and 1191: 
in which accounts the sum of 400 rupees was placed to credit on 
account of the proprietary dues in question for each year, the 
Court held it unnecessary to examine the witnesses of either partv. 

An appeal from the above judgment was brought before the 
Chief and Fourth Judges df the Sndder Dewanny Adawliit, 
(Messrs. Feudall and Goad), on the 27th of April 1820; when 


at the rate 
of ten per 
unt. 
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the Court were of opinion, not only that tho witnesses in this 1823. 
rase should be heard, but that both parties should be allowed * — 
and required to file every document on which their S,n ^ ^ 

rights were grounded. 'Ihe Pro\incial Qourt was accordingly *' 

diret ted to carry this resolution into efiect. • Oonisa and 

'Ihe S^ecoiid Judge (C. Smith), after attentively considering, on Noorool 
the 29th of November and 1st of December 1823, the proceed- 
ings of the lower Court under the foregoing- orders, recorded his 
opinion on the following day, agreeing with the Patna Court as 
to the siifHciency. of the proof of the proprietary dues having^ 
been fixed at 40Q rupees per annum, observing that this* conclu-* 
sion was corroborated by the consideration that the^ plaintiff, who 
came to the property in 1 192, F. S., according to his own account, 
had received somewhat less than the above rate; but if he^ 
had been entitled to ten per cent, he would undoubtedly have- 
required a regular accoiuit of the produce ; while, if' the property 
had been of such large amount, that the. former owners should 
have alienated it, as it appeared they had done, in liquidation of* 
expences incurred in a single action, was as improbable, as it was 
that the plaintitf, a pn)fe3sional plead^r^ should have quietly 
borne the loss for a period of nine and twenty years. Of the 
document on which the present suit was founded, a deed of 
conveyance executed by the. heirs of the original proprietors in 
1192, F. S., Mr. Smith observed, that, if of more recent date, its 
admissibility would have been very questionable ; but, as at the 
time of its execution, near forty years back, there were no rules 
in force to regulate ihe amount of fees, and as during so long a* 
period no objection had be^n made to it by the party whose 
interests were more immediately concerned, he thought that the 
transfer must be upheld as a valid one. The question was thus 
narrowed to that of the actual payments, estimated by the appeU 
lant at 9,145 rupees, and by the respondents at 11,375, which 
being deducted from 11,600, the sum justly due, would leave a 
balance of 225 rupees only ; but it appearing that the latter had 
avoided giving any answer on this score until the case was 
referred back to the Provincial Court, and that for 2,400 rupees 
of the amount in question they could produce no other vouchers 
than their own accounts, Mr. JSmith was led to conclude that the 
sum of 9,200 rupees, for which the respondents held the appel- 
lant’s receipts, being within a trifie of the acknowledged payments, 
was all that had been received ; and that the appellant was 
entitled to recover the sum of 2,400 rupees from Noorool Husun 
Khan, to whom it was in proof that the other respondent’s share 
in the free tenure, had been transferred from the year 1213, F: S. 

He therefore recommended that the decree of the Provincial Court 
should be modified to this effect, and that costs should be divided 
between the parties in the same proportion. 

The Fifth Judge (W. B. Martin) concurred in this judgment, 
for reasons very similar to those which had influenced the -opinion 
of the Second Judge, noticing, in particular, the extreme impro- 
bability that the original proprietor should have jaltenated, on such 
an occasion, rights so valiiable-as those which the appellant now- 
claiiiied. A final order wag passed accordingly. 
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1823. BABOO RATNA CHANDRA, and MANIK KOONWUREE, 

Appellants, 

Pec. 29tb« versus 

, JHE COLLECTOll OF ALLAHABAD", Respondent. 


A tehM- 
dur in Al- 
laliabHd 
baviiig 
caused cer- 
tain lands 
lying with- 
in the li- 
mits of his 
aiithoriiy 
to be pur- 
chased at a 
public sale 
a ill the name 
of his mi- 
nor sun, 
and the 
same being 
resu tiled ly 
Govern- 
meat under 
the regula- 
tions of 
I8i^, on * 
satisfactory 
evidence 
that the 
landa were 
held by the 
father, a 
suit by the 
son for 
their reco- 
very, sup- 
ported by 
tlie allega- 
tion of their 
having 
been pur- 
chased 
from the 
funds of a 
female who 
bad receiv- 
ed him in 
adoption, 
dismissed 
hv reason 
of the 
proved te- 
nure of the 
father, and 
the absence 
of all pre- 
vious men- 
tion of such 
adoption. 


THE first appellant brought his action against Government 
in the Provincial Court of Benares on the 23rd of August 1815, 
to recover possession of the talook Aujana Bhairon, comprizing 
Paharpoor, aud sixteen other niouzas in pergunna Ekdilah, 
Zillah Allahabad, affording a yearly produce of 16,000 rupees. 
The plaintiff stated that he had ai-quired the lands by bond fid^ 
purchase through his agent at a Government sale on the 9th of 
December 1806, for the sum of 4,100 rupees, and had enjoyed 
them, subject of course to the public assessment, down to the 
year 1222, F. S. ; as a proof of which, his hither, who held employ 
in the Collector’s office, having being called on for an arrear 
which had become due from the lands in 1216, F. S., had denied 
all concern in the management of them, which would appear from 
the public records : but that summary proceedings being after- 
wards instituted on his father’s account against ceitain defaulting 
cultivators on two of the estates, and the sentence of dismission 
passed by the naiive commissioner being appealed to the superior 
tribunal of the Sudder Aumeen, that person had reported to the 
Judge that the lands were liable to sequestration under section 
14, regulation 25, and section 9, regulation 26, of 180J ; and the 
Board, on the strength of an exparte statement, furnished by the 
latter, had directed the resumption td'be carried into effect. 

Ihe Collector pleaded in answer, that the fraudulent tenure of 
the lands in dispute by Govind Das, the pergunna tehaildar^ and 
father of the plaintiff," was a matter of general notoriety, that 
person having publicly represented to the Collector, on the forma- 
tion of the new seitlement in 1220, F. S., that be had beea 
induced to retain the mouzas at the old rate of 12,883 rupees; 
subsequent to the years 1216 and 1217, F. S., in consequence of 
the difficulty he had experienced in realizing the balance then 
due to him, and having further tendered a fresh engagement after 
the new rate of assessment was adjii^sted, in which he styled 
himsefif manager on behalf of his infant son, the present plaintifi ; 
but it had been established before the Zillah Court on the 3d of 
May 1814, that the father had proceeded against the defauiting 
tenants on his own behalf, and as it appeared that at the period 
of the sale the son by reason of his tender years was incapable 
of authorizing another to act for him, the Judge had been satisfied 
that his name had been made use of by Govind Das to conceal hie^ 
irregular conduct in purchasing lands subject to his ofiRcial manage- 
me.it ; that the profierty had in consequence been sequestered 
bv order of the Governnieiit ; and the Board had eventually allowed 
tlie former proprietors to pay up their arrear, and re-enter upon 
possession. 

A petition was given in by the second plaintiff, setting forth 
that she had affiliated Ratna Chunder, who by that ceremony was 
transferred from his father’s family to that of his adopter, and • 
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that the estates in dispute had been purchased from her funds for 1823. 
his benefit. ■ — — — 

The Second Jud^e of the Provincial Court having ascertained Baboo Rat* 
that the defence was fully borne out by the records of the 
Collector's office, and of the Zillah Court; and holding that the 
circumstances detailed by Manik Koonwaree, if true, would nave ree, v. The 
been brought forward when the sale took place, and that they Collector 
would indeed have operated as a decided bar to the exercise of any of Allaha- 
aiithority over the lauds by Govind Das, gave judgment on the ^ * 

14th of December 1818, dismissing the claim with full costs. 

The Second Judge of the Siidder Dewanny Adawlut (C. Smith) 
by whom, under an appeal preferred by both the plaintiffs, the 
foregoing judgment was taken into consideration, recorded bis 
opinion on the 29th of December 1823, that the appellants had 
shewn no satisfactory reasons for the alleged adoption, which had 
never been heard of until it was thought convenient to assert it in 
a pleading filed more than ten years after the occurrence of the 
sale at which the lands were purchased by Govind Das; that in 
the interim numerous applications relating to the lands had coma 
before the judicial and revenue authorities, in which the last 
named individual had frequently assumed the title of proprietor, 
and that his gross abuse of authority as a public servant was 
evident, for, in addition to the reasons already cited, his proceed-* 
ings had been in violation of the rules established by section 9, 
regulation 26, 1803, and by section 14, regulation 25, 1803, ia 
which it is provided, that ** no Collector, Assistant or Dewan to a 
Collector, nor any relative in the employment of a Collector, or of 
an Assistant, shall hold, directly or indirectly, any farm, or be 
concerned on their private account, in the collection or payment of 
the revenue of any lands in the zillah, either as farmer, surety, or 
otherwise; and native officers and private servants and dependants 
of Collectors and Assistants, are prohibited from purchasing, 
directly or indirectly, any land which the Collector shall dispose of 
at public sale, under the penalty of forfeiting the property to 
Government, upon proof being made to the satisfaction of the 
Governor General in Council, of the property having been so 
purchased;’* and that all purchases of land at the public sales 
shall be in the names of the persons act-ually purchasing the 
same; without any fictitious substitution, or the substitution of ^he 
name of any other person whatever; any evasion of this rule 
will render the lands purchased in opposition to it liable to 
confiscation to Government, or to such other penalty as the 
Governor General m Council, on consideration of the circumstances 
of the case, may think proper to impose; but it is not intended to 
prevent any person, dulv authorized, from making a purchase of 
land at the public sales for another; so that the real purchaser be 
declared at the time of sale, and his name registered accordingly 
and lastly, that if judgment had gone against Government, as the 
sale happened in 1214, F. S., the original proprietors, or their 
representative (a), might still have had their remedy by suit 

fa) It beinir umlsrstooil tbst tfielr interpsf| bad been recently traoiferred bf 
sale to one Zeyn-ool Abideen Khan, son of DUoiiiau Khau, 
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bffore the special commissioners at Allahabad, acting under the 
provisions of regulation I, 1821. The appeal was accordingly 
dismissed with costs, Govind Das being left at libertv to petition 
Goxernment to refund the amount which he had paid for the lands 
at the public sale. 


1823. LADLEE MOHUN THAKOOR, Appellant, 

versus 

Dec. 15th. ISWAR CHUNDER PAL, Respondent. 


In a dispute 
respecting 
the houn* 
dary of two 
estates si- 
tuated in 
different 
zillahs, 
held 
that the 
suiumary 
award of 
one Court 
is insuffici- 
ent to ren- 
der tlic 
contested 
lands ex- 
clusively 
subject to 
its jurisdic- 
tion, and 
invalidate, 
under sec- 
tion 8, re- 
gulation 3, 
1793, a re- 
gular suit 
which the 
party cast 
may insti- 
tute in llie 
Court of 
the Ziliuh 
within 
whi<''h he 
inHiiitains 
them to be 
ftituated. 


BY a summary decree of the Jessore Court, passed at the suit 
of the appellant’s lessee, possession of eight hundred and fifty 
beegus of land, affording a yearly return of 1,250 rupees, and 
containing timber estimated at I GO rupees, was adjudged to be 
held by that person along xuth Bhulanathpoor, and other niouzas 
of pergiinna i5aKeedpoor in that zillah, rented by him from Ladlee 
]\1ohun and his brother. 

Kishcn Chunddr Pal,^he respondent's father, who was principal 
defendant in that case, instituted, on the 23d of November 1808, 
the usual action to establish his right of property in the above 
lands, which he estimated at 2,500 beegas, as forming part of the 
Chaklah Dhuliyapooi, purchased by him from the original pro- 
prietor, Raja Giris Chunder Rai in the >ear 1213, B. S. The 
petition of plaint was filed in Zillah Nuddea, the Chaklah 
abovementioned being within the jurisdiction of that Court. 

It was contended, in answer, by the defendants, that this 
proceeding was irregular, inasmuch as by the concluding pari of 
section 3, regulation 49, 1793, the claim was cognizable only by the 
Court id which the summary decision had been passed ; that the 
lands had in fact been long since detached from Dhuliyapoor, 
and annexed to certain dependencies of pergunna Bazeedpoor, 
pill' based by theiQ at public sale in 1203, B. S., and that both 
Uie old prof'i'ietor of that estate, and the defendants, had 
regularly received the rents until their farmer was dispossessed 
by the filaiirtlff, as was evidenced by the summary order. 

A petition was given in by the proprietors of the neighbouring 
talaoks of Surfurazpoor and Nuornugger, asserting that they were 
the rightful holders of part of the lands which the plaintiff 
claimed ; and that the latter had entered a separate action against 
them for certain lands in which the above were included. 

The plaintiff having died, this petition was answered by his sons 
and executors. Prem t hunder and Iswar C hunder, who maintained 
that the lands in question w'ere in possession of the defendants in 
this suit, and had been inserted by mistake in that which their 


father had instituted against the petitioners. 

1 he 2illah Judge, after the fullest local enquiry, conducted in the 
first instance by an officer deputed by him for that purpose, and 
subsequently by himself in person, being drawn to a conviction 
from the evidence that the summary order had been obtained by 
collusive documents and .suborned testimony, and that, the lands 
claimed a ere actually wrthni the limits of the plaintiff’s estate^ 
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passed a decree in favour of the claim to the extent of 1,5S2 1823. 

beegas, with corresponding costs: The remainder of the land 

designated in the plaint, which was found to consist of ^ ^ 
beegas, was left in the hands of the petitioners, who held the 
same under a summary order, and were not defendants in the Jswar 
present suit. The defendants were further declared liable for the Chunder 
profits of the quantity of land ascertained to have been under 
cultivation, or 488 beegas, from the year 1215 to 121 S Bx S., 
inclusive, amounting with interest to 2,147 rupees. 

An appeal on behalf of the two principal defendants having 
been dismissed with costs by Mr. J. M. Rees, Acting Judge ot the 
Calcutta Provincial Court, on the 29th of April 1818, Ladlee 
Mohun preferred an application to the Sudder Dewanny Adawlut 
to admit a special appeal, which was allowed by order of the Third 
.fudge (W. E. Rees) on the 27th of April 1819; that gentleman 
observing that so long as the summary order stood unaltered, the 
lands must be taken as constituting part of Jessore, and con- 
sequently that this cause, under the general rule laid down in 
section 8, regulation 3, 1793, was properly cognizable in that 
zillah only, and was open to a special appeal under the restricted 
rules of admission contained in the hrst clause of section 2, 
regulation 26, 1814. 

The appeal first came on before the Third and Officiating Judges 
(Messrs. Goad and Dorin), on the 12th of February 1821; and 
the former holding it to be fully established by the proceedings of * 
the lower Courts, that the land in question was situated within the 
jurisdiction of zillah Nuddea, expressed bis opinion that the case 
should be struck off the file witliout further enquiry. 

The decision of the cause having been delayed in consequence 
of Mr. Dorin's absence, was ultimately on the 15th of December 
1823, taken up by Messrs. Harington and Leycester, who having 
ascertained that pergiinna Dhnliyapoor was situated in zillah 
Nuddea, and finding no other ground of objection to the very 
minute investigation of the Judge of that district, passed a final 
order confirming his judgment and dismissing the appeal with 
costs, (a) 

(a) It may be observed that the defendant's original plea is not fully borne 
out by the wording of the rule cited by bim. Section .3, regulation 49, directs h 
summary award against the offender or party trespassing, leaving him to prefer- 
his claim to the property in dispute to the Dewanny Adawlut. 
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1823. B110\VANEE SINGH and RAMNIDH SINGH, Appellants, 

versus 

Marcbl9tb. PRANPUT SINOH.and RUNJEET SINGH, Respondents 

* r 

III the case 'i'HIS was a suit instituted by the respondents in the Juanpore 
of a sale of Zillah Court on the 14th of June 1823, against Doorga Singh, 
or' bar^'^f dead, and Bhowanee Singh, one of the present appellants, to 
all estate have divided off and obtain possession of a half of certain portions 
for arrears of Busra and Other unsold mouzas, to the extent of 2,616 beegas, 
of revenue, 10 biswas of land, which constituted the puttee or share of 
faUs'u^on ®*®^*”**^^®*’ talook Madhoo Rai, situated in tuppa 

tbe^vhcile IVliithwar, pergunna Khureed. Suit laid at 1,101 rupees, 
of the put- The plaint set forth, that the puttee of Bishumber Rai, which 
teedura or consisted of se\eiity-two villages subject to a jumma of 3,788 rupees, 
aharehold- ^ anas, became the property equally of the defendants and of 
h” and not Dehul Singh, the plaintiff's father, by purchase from 

0*11 any par- Diiswunt Singh, the person who bought it at public auction : that 
tkular the above persons obtained an nmuldustuk, or order for possession. 

C.'ollector in their own names, and paid the revenue due to 
portion Government without dividing the land or the jumma: that Baboo 
(parcelled Deokinundiin Singh, the tehsildary colluded with the defendant in 
off by pri- reporting to the Collector of Benares an arrear of 1 ,600 rupees as 
meniU*bp father of the plaintifis (but for which in fact all the 

arrears ^ three cosharers were responsible), and the Collector, without 
accrued; ascertaining the truth of the statement, ordered the plaintiffs 
no formal father’s moiety of Bishumber Rai’s puttee to be publicly sold, and 
fhrpnlper- defendants obtained possessidh of it on producing bills of 
tylinving purchase, when the plaintiffs father presented a petition to the 
been made Collector, in consequence of the sale being illegal and the 
ill the man- defendants purchase therefore invalid, as well as another to the 
stTibed'by permission to sue the Collector, which was forwarded to 

tbiMvgula- Goverument, who directed the Collector to reply to it; that the 
tiuQii. plaintiffs father wab dead, and the CoilUrtor not having submitted 
his reply, no orders had yet been passed by Government, which 
explained the delay on the part of the plaintiffs in suing for the 
recovery of the villages which had been publicly sold ; but that 
they would do so as soon as the orders were issued. ’Ihe plaint 
proceeded to state, that the Collector had taken no notice of the 
defendants having dismissed the Aumeen deputed by himself, 
without dividing and relinquishing possession of the unsold 
villages, and the defendants continued to appropriate and expend 
the whole proceeds of the above villages, and refused to let the 
plaintiff participate, although they paid their moiety of the revenue. 
’Ihe plaintiffs now sued, on the ground that the estate in dispute 
was a joint and undivided property. 

The defendants in reply described the above puttee to consist of 
eleven villages and a half, being part of a share in forty * two villages, 
and stated that they and Sheo Dehul Singh, the purchasers of the 
puttee^ made a division according to family custom, paid equal 
shares of revenue to Government, and received separate vouchers. 
That when in the year 1210 Fns/ee, Sheo Dehul Singh became in 
arrears to Goverument, they (the defendants) bought at public 
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auction ' four villages, fielding a jumma of 1,6 1 7 rupees, of l^ia 1828. 
moiety, which consisted of fi\e mouzas, and obtained possession. — 

That the remaining village yielding a jumma of 276 rupees, 15 Bbowance 
anas, 9 pie, continued in the possession of Sheo Dehul Singh, 
and was not sold. That a few years afterwards Sheo DehuhSingh singh, 
became in arrears for the revenue of that portion likewise, and the Pranput 
Collector imprisoned them (the defendants) with him, on the Singh and 
pound that the settlement had been a joint one: that they paid ^ 

into the treasury of the Court 94 rupees, 7 anas, in consequence 
of an order from the Collectur, dated December the 1 5th 1808, to 
their address, declaring, that if they discharged the arrears due to 
Government from the portion of Sheo Dehul Singh, and preferred 
a petition, ihey should obtain an umulduHuk with the sanction of 
the Government; that in conformity to section 17, regulation 6, 
of 1795, they paid 513 rupees, 5 anas, 9 pie, the arrears of 
Sheo Oeh'il >ingh for 1215, as well as the arrears for 1214 Fuslee, 
altogether 607 rupees, 12 anas, principal, interest, fees, &c. into 
the tehsildar*s o^ce, obtained possession of the above poition, 
had continued to pay the revenue since 1216 Fuslee, and in 
consequence of the order passed by the Board of Commissioners 
on the 1st of October 1811, expected soon to get sunnuds for 
possession and regular title deeds. They therefore maintained, 
that as they had paid the arrears of Sheo Dehul Singh in obedience 
to the order of the Collector, his right and title had ceased, and 
the title of the plaintiffs father being extinct, their claim as his * 
beirs was necessarily null and void. 

'I'he cause was transferred from the Juanpore Zillali Court for 
decision to the additional Register at Ghazeepoor, who on the 25(h 
of September 1817, passed a decree to the following effect: 

“ Although it would at first sight appear from the circumstance of 
the poUak being granted in the name of the three cosharers jointly, 
as well as from no regular division having t iken place, that the 
estate now in dispute was a joint and undivided property, yet after 
perusing the dilferent docnments exhibited *by the parties in this 
case, as well as the papers furnished from the Collector’s office, and 
the depositions of the witnesses on both sides, 1 am of opinion 
that the plaintiffs claim must be disallowed for several reasons. 

First, because, from the mokhtarnama in the name of Sheo 
Dehul Sing, dated July 19th 1801, as well as from the statement 
of that person dated tlie 10th of March 1808, written in the 
hand-writing of Doorga Singh, at the end of the kabooleyut, and 
purporting to be signed by Doorga Singh, for and on behalf of 
Sheo Dehul Singh, it appears that when the plaintiffs father (Sheo 
Dehul Singh) and the defendants bought the estate in question 
from Duswunt Singh, the purchaser at public auction, Sheo Dehul 
Singh was appointed mokhtar by the defendants, for the purpose 
of signing the kabooleyut to be presented to Government by them 
as the proprietors of talook Mungnt Rai, and accordingly the 
kabooleyut is signed bv Sheo Dehul Singh on behalf of himself 
and his constituents: and, moreover, at the end of that instrument 
there is a specification and allotment of the jfumma payable to the 
Government by each of the coshadrers respectively. Sheo Dehul 
Singh could not therefore have been averse to such a division. 
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1823. Secondly, because, although by section 7, regulation 27, of 

, 1795, no transfers or divisions of jumma made by the proprietors 

Rhowanee ^ zetnindaree without the knowledge and concurrence of the 
SiDpb and Collector, will exempt such estate from being sold in satisfaction 
KamniiVi of ai>y arrears that may fall due to Government, yet they are valid 
Pranpur good between the parties themselves, except in cases 

Singh and fraud, which invalidates all engagements. No such objection 
Ruujeet applies in the present instance. 

Singh. Thirdly , because it appears from the depositions of the Putwareest 

as well as from the papers exhibited by the defendants, that each 
sharer separately collected the rents of his portion and paid the 
revenue to Government. Neither can any joint accounts be found. 

Fourthly, because the Puttees, M ungut Rai and Biighee Rai, 
which were so called after their owners, were separate and 
distinct estates, and neither could sustain an injury from the 
sale or mortgage of the other, so that no loss could have been 
occasioned by the public sale. 

Fifth, because it appears from a decree of the Court of 
Appeal, dated 6th of September 1817, on the subject of annulling 
the public sale of Tuppah Manipur Rai, that the Third Judge 
recorded his opinion that when a Putteedar separately pays the 
revenue of his portion, the Collector ought to receive and register 
it as the /umTua paid by the proprietor of such puttee, and thence 
it may be inferred, that if a Putteedar becomes in arrears, his 
puttee ought to be sold separately. 

Sixthly, because the public sale of the fractional put of an 
estate is alone forbidden by section 2, regulation 1, of 1801, and 
this does not apply to the sale of a distinct and separate puttee. 

Seventhly, because there appeared among the papers sent by 
the Collector a deed specifying the division of the jummn, signed 
by all the three sharers, and witnessed by the Serishtadars and 
the seal of the pergunna Kazee. But although there was no 
reason to doubt ihe authenticity of it, yet as no witnesses had 
been called to confirm it, and as there were other sufficient 
grounds for his allowing the claim, he dismissed the suit with 
costs, without taking the above document into consideration. 

The plaintiffs appealed as paupers to the Benares Proxincial 
Court, and Ramnidh Singh, son of Ram Chein Singh brother to 
Oooiga Singh, deceased, and Bhowanee Singh, appeared to 
answer the appeal as respondents. 

On the 27th of June 1820, the First and Second Judge of that 
Court recorded their opinion as follows : that it appeared from 
copies of records in the Collector’s office, that the talook Madhoo 
Rai consisted altogether of forty-two villages; that the parlies 
enjoyed in some villages a fourth, and in others an eighth shaie ; 
that no division had ever taken place; that the revenue had been 
collected jointly : that eighteen of the above forty-two villages 
were mentioned in the umuldustuk of the Collector, dared 29th of 
May 1804, and the pottah, in the name of the respondents, dated 
4th of January 1804, as having been publicly sold in satisfaction 
of arrears of revenue to Government, and purchased by the 
respondents : and therefore as it was an undivided estate, the 
parties had an equal claim and title to such villages as remainetl 
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unsold. That no credit could be attached to the respondeijtl 
statement, that they had bought at public sale a part of the 
appellants share, and had obtained possession of the remaining Bhowanw 
village ill consequence of the Collectotj s order on paying the 
arrears due from the appellants; because the tehsildar^s 90port, v. 
ivhich was written at the instigation of the respondents, was praoput 
the only document vihich declared the appellants to be the Sioirh and 
sole defaulters, and was not corroborated by the other P^P^^s: 
and that as no document could be found in the Collector's 
or tehsildar's office which mentioned a division having ever taken 
place, the property must he considered as joint and undivided. They 
therefore reversed the derision of the Ghazeepore Zillah Court, 
and passed a decree in favour of the appellants, awarding them 
possession of half the unsold villages jointly with the other 
cO'sharers, and making all costs payable by the respondents. 

■ A petition for a special apfieal was preferred to this Court, which 
was allowed by Messrs. Smith and Goad, on the 9th and ilth of 
November 1820, on the authority of former decrees, because the 
argument and proof adduced in the decree of the Ghazeepore 
Zillah Court had not lieen satisfactorily controverted in the decree 
of the Benares rrovincial Court, because there was a doubt 
whether the respondents were forineiiy in possession of puttee 
Mungnt Rai. 

'Ihe case came to a hearing before Mr. C. Smith, who summed 
up the evidence to the following effect: * 

It appears that the present suit was instituted by the respondents 
to recover a share of such of the lands mentioned as the puttee 
of Bishiimber Kai as remam unsold ; the jumma of the whole 
puttee was >3,788 rupees ; certain lands, the jumma of which 
amounted to 1,870 rupees, were publicly sold in satisfaction of 
arrears of revenue to the Government, and were purchased by the 
defendants. The jumma of the unsold lands amounts to 2,171 
rupees, a moietv of which is now claimed by the plaintiffs, on 
the grounds that the whole of Bishuniber RaiVs puttee was the joint 
and undivided property of Bhowanee Singh, Doorga Singh, and of 
Sheo Oehul >ingh, the father of the present respondents; Shen 
Dehul Singh being entitled to one-half, and the two ether sharers 
each to one- fourth of the estate ; that no division of the estate ever 
took place in the manner prescribed by the regulations ; thAt the 
arrears did not originate solely with Sheo Dehul Singh, and 
therefore that all loss occasioned by the public sale must be 
sustained eqiiullv by the partners. The defendants, who are the 
present appellants, alleged in replv, that the arrears were solely 
attributable to Sheo Dehul Singh, that the puttee of Bishumber 
Kai was a separate and divided property, and therefore that all 
injury stJ>t lined by the sale must be borne by Sheo Dehul Singh 
alone. It appears from the papers of the case, that in 12o8 
Fuslee, a pott.ih was granted for the puttee of Bishumber Rai 
jointly in the names of the three sharers ; and in the same way 
a joint kahooleyut was executed which specified the jumma 
payable by each of the three sharers : the land, however, was 
not divided. An umuldustuk e\%o fiated November 29th, 1801, 
appears to be one for the whole of the joint and undivided 
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property of all the three partners. No division of the putte§ 
” seems to ha\e taken place in conformity to regulation 26, of 1795, 
and the 9th regulation of 1811. For that reason, and as the 
Government pi>ttah was granted in the names of the three partners, 
they lyere all equally responsible for the arrears under section 
25, regulation 2, of 1795, and sections 7 and 10, regulation 27, of 
1795. Although the mokhtarnama executed by the other two 
sharers in favour of 8heo Dehui Singh at the time when the pottah 
was granted, is not quite unobjectionable, yet it suHiciently appears 
that Sheo Uehul was \e»ted with full power as Mokhtar by the 
others, and as he acted in that capacity in signing the kahooleyut^ 
and no exception was taken by them to his acts, they are valid 
and cannot be called in question. 'I he subsequent purchase of 
the remainder of Sheo Dehui Singh’s shares by the defendants 
cannot be upheld as allowable under section 17, regulati'>n 6,^ 
of 1793, inasmuch as the other two sharers were responsible 
6i)ually with Sheo Dehui Singh The title to the above lands 
claimed by the appellants under section 14, regulation 9. of 
1811, cannot be admitted, because the provisions of that regulation^ 
apply only to lands which have been legally and regularly divided^ 
He therefore recorded his opinion that what remained of Bishum* 
ber Rai's puttee was a joint property ; that the loss sustained by 
the public sale should be borne jointly ; for although the arrears 
might have been caused only by one of the sharers, and an 
arraiigement by way of division might have been made between tho 
parties, yet as all three were associated in the pottah, and no 
division had ever taken place conformably ti» the regulations, the 
property sold cannot be considered os belonging only to one of 
the sharers ; that whatever money was paid by the two sharers on 
account of the arrears of 1215 Fuslee, must be considered as 
having been paid for the common beneBt ; and the sum paid by> 
the others, on behalf of Sheo Dehui Singh was clainvable and 
recoverable from him. He therefore affirmed the decision of 
the Proiiiicial CourS, and dismissed the appeal with costs, and 
awarded to the respondents possession of the lands in dispute, with 
mesne profits from the date of the ZUIah Court’s decree (a). 


(«) Tills case was inadvertently omitted in its proper place. 
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MUSSUAIMAUT JYMU^EE DlBlAH, Appelliint, * 
versus 

RAMJOY CHOWUR££, Respondent. 

f 

. THIS was a suit instituted by the appellant, in the Burdwan 
Zillah Court, on the 2d of llecember 18 1 1, against Deukiuunduii 
Chowdree, and his sonsRamjoy Chowdree and Nubkooniar Chow- 
dree, to recover possession, in her husband's right, of a four ana 
share of inouza Kurna Dhora, and a two and. half ana portion of 
niouza Pungaoii, ^c. Suit laid at 531 rupees annual produce, and 
264 rupees mesne profits, total 795 rupees. 

it appeared from the plaint, that an eight ana poition of 
inouza Kurna Dhora was the hereditary talook of Hurree Cburun 
Chowdree, the plaintifF’s father-ia law, and on lits death was 
enjoyed in copirreiiary by his four sons. Ram Kanth Chowdree 
(the plaintiff s husband), Deokitiundun, Dhnrneedhur, and Calee- 
pershand, who all lived together as a joint and undivided family. 
Dhurneedhur died in 1181, 13. S. leaving his widow Soordhonee 
without issue. '1 he three survi\ifig brothers, subsequently, while 
living together, purchased a five ana share of mouza Pungaon, 
dec. out of the profits derived from their aiicestorial estate. Calee* 
pershaiid died childless in 1201, B. S., leaving his widow 
Mussummaut Sukhee Dibiah, still living. 1he two remaining 
br<4hers, namely, the plaintiff’s husband and Deokiuunduri, after 
living together for a long time on friendly terms, quarrelled and 
separated in the yeir 12I.5, B. S., and referred their dispute about 
iheir respective shares of thoi lat.ded property to the arbitration 
of .VIonlovee Nisar Ali. Moonshee Dewau Man Govind, and Meer 
Kheirat Ali, who divided the property equally between them, 
merely awarding, as maintenance to the widows of the deceased 
brothers, the profits during their ii^es of their respective husbands 
shares (which, on their deith, ere to revert equally to the sur- 
viving brothers), payable by the siirvivitig oQes; that of 6ukhee 
Dibidh by Deokinundun, and that of Soordhonee Dibiah by Ram 
Kaiith the plaintiff's husband. The plaintiff's husband died in 
Ashin 1216, B. S., leaxing two sons minors, by name Ram Komar 
Chowdree and Raj Komar Chowdree; when the defendants 
forcibly took possession of the lands in dispute, which by the 
award of the arbitrators belonged to the plaintiff in her husband's 
right, and allowed her maintenance only, s^he therefore now 
sued for the recovery of her husband’s share, which the defendants 
refused to reat'^re. 

The defendant, Deokinundun Chowdree, stated in answer, that 
his father Huree Churun Chowdree sold a four ana portion of the 
above ancestral estate to Gooroopershaud Mujmooadar, and that 
he (the defendant) had purchased it with his own money from 
the heirs of that person ; that a three ana share of mouza 
Pungaon was bought at public aurtion by his younger brother 
Caleepershaud solely on his own account; that on his death his 
widow had succeeded to the possession of it, and that therefore 
the plaintiff s suit for the recovery of it was inadmissible against 
him (the defendant); that a two ana share of mouza Pungaon, 
VOL. 111. r P • 
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&c. was purchased and engaged for by himself, exclusively, and that 
thh plaintiff's statement, that it had been bought with the profits 
derived from the ancestral estate was altogether false, for if such 
had been the case, it would have been entered, in the names of all 
the partners, in the Collector's office ; whereas, it was registered 
in his (the defendant's) name alone; that, although the defen- 
dant and the plaintiff's husband consented t ) the arbitration of 
Moulovee Nisar Aii and the others, yet, as he (the defendant) 
was absent through illness, and the depositions i f his witnesses 
had not been taken in his presence, he was ignorant of the grounds 
of their award. The other defendants did not appear to plead. 

On the *22d of February 1816, the Zillah Judge passed a decree 
in favour of the plaintiff, awarding her possession of the share sued 
for, on the ground of the decision of the arbitrators, and making 
the defendant pay costs. 

Ueokinundun appealed to the Calcutta Provincial Court from 
the above decree, affirming that one fourth of the lands belonged to 
Soordhonee Dibiah since deceased, whose heir he (the appellant) 
was. Dying shortly after the admission of the appeal he was 
succeeded by his son Ramjoy Chowdree. 

On the 2drd of June, 1819, the Senior and Officiating Judges 
of the Court of. Appeal pas>ed a decree amending the judgment 
of the Zillah Court, and awarding to Mussunimaut Jymuiiee, as 
guardian to her minor sons, possession of her hnsband's share, and 
to Ramjoy Chowdree possession, as heir to Soordhonee Dibiahy 
(deceased widow of Dhurneedhur) of her husband's share, and 
making the respondent pay all the costs in that Court, on the 
ground of the opinion of the pundit, that if Miissnmmaut Soor- 
dhonee (widow of Uhurneedhur) died during the life time of 
Deokinundun. her late husband’s brother, he, and after his death, 
his sons, would succeed to the fourth share, which belonged to 
the said Dhurneedhur.” 'I'he decision went on, further, to stUe, 
incidentally, that it would appear from the pundit's opinion, that 
on the death of l^ukhee Dibia, the widow of Cateepershaud, 
whenever that event might happen, his nephews would be entitled 
to the property which had belonged to him. 

Ihe present appellant preferred a petition for a special appeal 
to this Court, which was allowed, and the case came to a hearing 
before the Third Judge (J. Shakespear) on the 1 Ith of August 
1823, who was of opinion that the decree of the Provincial Court 
ought to be reversed, and the judgment of the Zillah Court, 
founded on the award of the arbitrators, affirmed. The case wa# 
accordingly referred to the Second Judge (C. Smith), who ob>erve4 
that the statement made by Deokinundun, as to his having 
purchased a part of the lands in dispute w ith his own money, was 
false, and had been disproved before the arbitrators appointed with 
the consent of the brothers; the whole of the lands in disputf 
having been then shewn to be ancestorial property ; but that tha 
award made by those arbitrators during the life time of the 
appellant's husband and Mussummaut ^'ooldhonee, widow of 
Dhurneedhur (the brother of the appellant's husband) could not 
have effect prospectively, or he applicable to the circumstances of 
the case after their deaths, which happened before the date of thi# 
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Miit. He was therefore of opinion that the decisions of both 1824. 
the lower Courts were incorrect, and ought to be amended, and ■ 
that the fourth share, belonging to the appellant's husband, and a 
moiety of Dhurneedhiir's fourth, which ^tad been made over to |||unee&- 
the care of the appellant’s husband for the support of his (iihur- biab*, r. 
needhur's) widow, ought to be awarded to the appellant, who, 
after the death of Caleeper^haud’s widow, should also succeed to Cbowdree. 
a m(»iety of his fourth which had been made over to Deokitiun- 
dun for her support, the other half of the fourth share, of each of 
the deceased brothers devolving on the respondent. 

The case was next brought before the Chief Judge (W. Leyces- 
ter) and the Officiating Judge (J. H. Harington). They deemed 
it, necessary to consult the pundits on the law of inheritance 
applicable to the case, and the following was the substance of 
their opinion delivered in reply t>> the questions of the Cotirt : 

** If Miissomniaiit 8oordhonee, widow of Dhurneedhur, died 
during the life time of his brother Deokiniiridun, and of the widow- 
and Sons of Ramkintii Cliowdree, another of his brothers, Deoki- 
nunduii is exclusively entitled to the share of Dhurneedhur; 
inasmuch as a brother, according to the Hindoo law, succeeds 
before his nephews. Jf, in consequence of the award made by 
arbitration, Kamkinth Chowdree obtained possession of hh own 
and of Uhuriieedhur's share, and ga\e maintenance to MussuiU'* 
maut So<»rdh<inee out of the pruhts of it, still he cannot legally 
succeed to the share during the life time of Soordhonee, irias* ^ 
much as a widow is entitled to tlie property of her de.'eased^ 
husband; and if Miissuiiimaut Soordhonee died subsequently to 
the death of Kamkanth, Deolciuundun is entitled to succeed to 
her husband's property, being hie proper heir, to the exclusion of 
his nephews (Ramkanth’s sons). This is the Hindoo law as laid, 
dpwn by the authorities prevalent in Bengal* The text of Yajny^ 
a^alcya, cited in the Day a Bhaga^ a wife, daughters, both, 
parents, brothers, their sons, and on failure of the first of these, the 
qextiii order, shares the estate of him, 8 lc.*' ^he text of Vishnoo^ 
cited in the same authority, the wealth of him who leaves no male- 
issue goes to his wife; on failure of her to hU daughter, if she be. 
dead, to the son of a daughter ; if there be no such, grandson to the 
father; in his default to the mother; on failure of her to the, 
brother; if he be dead to the brother’s sons, drc,” The puiTdits 
had previously stated, in reply to a question propounded to them 
by Mr. Shakespeir, that on the death of a w'ldow, on whom pro* 
perty had devolved at the death of her husband, the widow of 
i^nother brother was not under any circumstances recognized as an. 
heir by the Hindoo law. 

The Court seeing no reason to altar the decree of the Provincial 
Court, it was, on the 6th of January 1824, finally affirmed^ and the; 
appeal dismissed witJb costs. 
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MOOHUMMUD YAR KHAN, Appellant, 

versus 

MOOHUMMU<D EB8AU KHAN, Respondent. 


Tbebeir of THE respondent brought this action on the 19th of February 
a 1819, in the Patna Provincial Court, against the appellant and 

claims her Mussummaut Zeeiiutooni<sa Begum, since deceased, to recover 
WrTHic^^”* pos>es5ion of Luchmeepoor and five other mouzas in pergunna 
liDsband's Ghvaspoor, Zillah Behar. Suit laid at 36,U18 rupees, eighteen 
estate nil- times the computed annual produce, and 2,001 rupees mesne 
cUt h dwd profits. Total 38,019 rii|iees. 

by^biin be- plaint set forth, that on the death of Nuwab Shakir Khan, 

fore tbe (the plaintifTs paternal grandllHher) the mouzas attached to 
Company’s Simneah, an altumgha mehai, his \ ropeity, were divided into 
To^hT^ five shares; to two of which Imteeaz Khin, the plaiiititf's father, 
tranDv- * Succeeded, two more were allotted to his other son Sirufriz Khan, 
held that the plaintitf's uncle, and the remaining portion to Mussummaut 
the rlaim Shiiritfooiiissa, alias Shukuroonissa Begum, his daughter, the 
sdilTllie**" aunt, who all obtained possession of their respective 

troth* uf^he on the death of Mussummant Shukuroonissa, which 

demand happened on the 25th of Bhndoon^ 1224 Fuslee^ all her estates 

not haring and property (namely a fifth portion of the Mehal Simneah, and 

J]***^" . mouzas Khankhananpoor, Buhrawan, and Sirkutee, together with 

w?tiiin*^ certain dwelling houses belonging to her husband, ^he^ Afgtin 

twelve Khan, which he had transferred to her by deed of gift, and the 

years prior gum of I2o,000 rupees, which h|d been settled upon her as 
sritutbn'of descended equally to the aboie Sher Afgiin and the plain- 

the'suic. * ^‘1^ according to the law of inheritance (there being no other heir), 
who accordingly obt titled possession of their hhares; that on the 
7th of Mohurrum 1233, Higeree, Mter .Afgiin executed a deed in 
the usual form, transferring his moiety of his late wife's property 
to the plaintiff, and died on the 17th ofth.t month; that, after 
the plaintiff, as heir* and under the deed executed by Sher Afgiin 
Khan, had obtained posse.ssion of all the lauds, houses, and other 
property left by Mussummaut ;!^hukiirooni>sa, the defendants, w^ho 
are tbe brother and sister of Sher Afgnn Khan, fraudulently dis- 

f nite^ his (the plaintiff s) right, sued for possession of the ahoxe 
ands, and had obtained a summary decree from the Behar Zillah 
Court to be pul in possession of them, for the recovery of which 
the plaintiff now sued, being already seized of the dwelling 
bouses, furniture, and other property situated in the city of Patna,' 
possession rif which had been awarded to him I y the Judge of 
that jiirisdictinn. 

1 he defendants, in reply, stated that the deed of gift, dated 
in 1203. F. S. purporting to be from >her Afgiin to his wife, as 
well as that from the same individual to the plaintifiF, were m>t 
genuine, and that they were moreover inadmissible under the 
9lh and 1 1 th sections of regulation 1, 1814; that ^hllkl]roolligsa 
bv an ihrarnamak^ executed on the 19th of Zeekaudah^ 1194, 
Higeree^ had made an unqualified transfer of Luchmeepoor and 
the other mouzas in dispute, te her husband ^her Afgiin Khan, and 
by the execution of a deed, to the effect that she, subsequeutly 


stitiition of 
the suit. 
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to her husband’s will, dated 1226, Higeree^ seven jrears bask, 1224. 
(by which in case of her survivinjj: him she uton Id succeed to and ■ — . p *— - 
enjoy all the above property during her life time, and which in Moohaar*' 
case of her death would revert entirely, to him) relinquished 
the plaintiff's presence her claim to dower; that, moreover, the J^oohum- 
plaintiff and his family had colluded with the wivee and servants mud Eessa 
of Sher Afgun, and fraudulently obtained possession of the Kbaa; 
above written acknowledgment of his wife, his seal, papers, and 
other property. 

The plaintiff, in answer, stated that ShukuroonUsa had never 
transferred her fifth share to her husband Sher Afguii : but that, 
he being her husband, in consequence of her living in a state of 
privacy, acted as manager and superinieiidant of the estate on her 
behalf; that Shukurooiiissa, on hearing that he had asserted the 
existence of an unreserved deed of transfer to him ftom herself, 
fearing lest she should be deprived of her rights, was about to 
institute a suit, when Sher Afgun executed an unqualiBed deed of 
gift in her favour of all his own property, as well as of the fifth 
shire of the landed estates, which he had represented as having 
been made over to him, and which she had inherited from her 
father: that, on one occasion, when the lands were about to be 
disposed of on account of an arrear alleged to be due by 2rher 
Afgun, Shukuroonissa made a representation of the rights which 
^*ere inherent in herself, and they were recognized by the Col- 
lec'tor and Board of Hevenue. That what the defendants had * 
asserted respecting the will, as well as the relinquishment of 
claim to dower, was false and unfounded; inasmuch as Sher 
Afgun himself, after the deatfi of his wife, and eleven days before 
his oivn, acknowledged that he was liable for the payment of his 
wife's dower, and that, had the defendants statement on this head 
been correct, Sher Afgun would certainly have taken back and 
cancelled the marriage settlement. 

The defendants in rejoinder repeated their former assertions. 

On the 17th of September 1819, the. Acting; Judge of the Patna 
Court observed, that the defendants did not deny that inoiizas 
Luchmeepore. &c. were the property left by the father of Miis- 
siiminaut Shukuroonissa, nor that Sher Afgun was liable to the 
payment of her dower ; that their statement respecting the gene* 
ral deed of transfer from Shukuroonissa to her husband and his 
will was diiiproved by his ha\ing exe cuted another -deed trans- 
ferring (he whole of the above BCth share, as well as all his own 
estates, to his wife, and by his having written after her death, an 
t^rarnama//, acknowledging his former deed, and transferring to the 
plaintiff h ilf of the property left by .Shukuroonissa in lieu of haif'the 
dower; which facts were proved by the testimony of the witnesses 
and the petitloii presented to the Collector by Shukuroonissa. 

11iat the defendants statement, with regard to Shukuroonissa 
having remitted the payment of her dower was evidently false, 
as they- had produced no documents to support their asser- 
tions ; that even if they had, they would have been unable to 
set aside Sher Afgun Khan’s own proved acknowledgment, 
and tiiat the circumstances of Slier Afgun ha\ing been in 
possession (which the plaintiff does not deny), did ^ not bar bill 
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I624. lawful and undoubted claim, as heir. He therefore passed a decrea 

awarding; to the plaintiff possession of the lands in dispute, and 

MooUiim- 2,001 rupees mesne prodts for the year 1226 F. and making 
Khan, all costs payable by the.^jefQtjdaiits. 

Mouiiuin- defendants appealed to jthis Court, and the case came to a 

tQ'Jd Eesau hearing before the Third and Officiating Judges (Messrs. Goad 
ILliaa. and Dorin), on the 1st and 2nd. of January' 1822, who referred 
it back to the Court below for further evidence on certain points 
which seemed to require elucidation. 

The case came to a hearing a second time on the ls|t of 
December 18*23, before the then Chief and Officiating Judges 
(W. Leyceitler and J. H. Harington), when it was judged expe- 
dient (as the respondent's claim was founded on his right as 
heir to^ succeed to the property of Mussnromaut Shukuroonissa, 
and on the liability of ^her Afgnti, or his estate, to discharge the 
dower specified in her marriage settieinent after her death) to 
take the opinion of the law officers on that deed. The Moulovees 
of the Court, in reply to the questions put to them, stated that her 
dower might have been demanded by Shukuroonissa during her 
life time, and that unless she remitted it, or otherwise relinquished 
her claim, her heir could recover it on her death from her hus- 
band, and on his death from his estate; that as there were no 
other ht^irs, Sher Afgun Khan, and the respondent, were, on the 
death of Miissummaut Shukuroonissa, entitled to equal shares 
* of her property, and that the case was not affected by the wills 
alleged to haNe been executed by Sher Afgun and Shukuroonissa. 
The case came t » a final hearing on the 6th of January 1824, 
when the Court recorded their opinibn that the ikrarnamah dated 
the 7th of Mohurrum 1233, Higeree, executed by Sher Afgun a 
few days before his death in favour of the respondent, not having 
been written on the pres<*rii)ed stamp paper, was inadmissible, under 
the 9th section of regulation 1, 1814: that the respondent was 
however entitled, as heir, to the possession of half of Mussummaut 
$hukiirooiiissa's hereditary property, and to a moiety of the mesne 
profits since her death, as it appeared that she had never transfer- 
red, arc.irding to the appellant's statement, the fifth share of her 
father’s estate to her husband ; but that his claim to the other half 
and to the mouzas of Khankhananpoor, &c. was inadmissible ; 
being founded on an instrument not bearing the prescribed stamp 
as above noticed, and that his claim to dower, inasmuch as it was 
founded on the marriage settlement, dated the 19th of Rubee-^ 
(Msanee 1176 (corresponding with A. D. 1763) previous to the 
Company’s accession, was not cognizable under the 14th section 
of regulation 3, 1793, unless it could be proved ^ which it had not 
been; that Sher Afgun had admitted the truth of the demand for 
dower within twelve years previous to the date of the suit. 

The Chief and Officiating Judges, therefore, passed a decree 
amending the judgment of the Provincial Court, and awarding to 
tl^e respondent possession of a half share of moiiza Lnchmee- 
poor, &c. and a moiety of the mesne profits from the death of 
Mussummaut Shukuroonissa ; but dismissing his claim with res- 
pect to. the other half, as well,as to mouzas Khankhananpoor, &c. 
^e ancestorial property of Sher Afgun, (of which they ordered the. 
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tppellaut to be put in possession with tnearre profits while enjoy^ 
by the respondent) and making the costs of both Courts payuo^ 
by the parties respectively (a). 


FUQEER MOOHUMMUD, (Pauper), Appellant, lB24t 

versus 

MUSSUMMAUT KANDEC» (Pauper), Respondent. Jaa. isth. 

THIS was a suit brought by the present respondent, in formd The heirs of 
pauperis^ in the Zillah Court of the Suburbs of Calcutta, on the s Muosul* 
21st of April 181^, against Mussummaiit Muknaand the present 
appellant, for three beegas, fifteen biswas of land, with a house* 
tank, and garden lands in the villages of Huragh and 1'iljila, and and bis wi- 
certain goods and chattels described in a separate list (being the his 
property left by her husband) in satisfaction of her claim to 1,761 
rupees, owing to her, first on account of her marriage settlement made into 
(1,700 rupees,) and secondly, on account of the value of the twelve 
paraphernalia received at her nuptials. r^rts, of 

The plaint set forth that her husband Shakir, Khansaman^ had 
settled on her on their marriage, the sum of 900 rupees, and 50 jjj* ^he mo- 
gold mohurs ; that 40 years after their marriage he died, in Asnrh ther, live 
1220, B. S. ; that she then remained in possession of her husband's to the bro- 
property, moveable and immoveable, and retained the documents tothe 
relating to her marriage settlement, until Bysakh 1221, B. S.,when 
the defendants, who are the mother and elder brother of her on the’ mo- 
deceased husband, assaulted her, turned her out of the house, and tber's death 
took forcible possession of all her husband's effects; that she 
brought a charge against them to obtain redress for this outrage in 
the Foujdarry Court, ihe Magistrate of which Court told her to her siirviv 
have recourse, for the recovery of her rights, to the civil jurisdic- in^son. 
tion, whicii she had accordingly done. 

The defendant, Mukna, replied that she kjiew nothing of tha 
amount of the plaintifi'’s settlement, or of her husband's foitune, 
or what part of his property had been given to the plaintiff in lieu 
of her settlement in money. But the state of the case was this, 
that she (the defendant) had been supported by the produce of 
nine biswas in the Jan Bazar in Calcutta, which bad beeu the 
property of her husband, one Lai, a Khansaman^ and had devolved 

(<f) See the printed case of All Ruksli Klian, appellant, verius Kaeem Beebee, 
decided on the 24th of AuKiist 1801, in which case judgment was given for the 
dauiriiter of a deceased Mooliiimmiidaii against tlte make relatives io pohsvssion 
of his estate, for a half share of the dower of her mother unpaid during the life 
of the mother whom the father survived. Rut iu that case, it appeared in evi- 
dence, that the father, sniweqnenlly to his wife’s death, aod not twelve yearshefore 
the institution of the suit, had acknowledged the debt of dower to be due. There 
does not appear to have been any case yet derided in which prescrifUion from 
length of time has been held sufficient to bar the claim of a wife to her dower ; 
should such case occur, the reverentia maritalis might possibly be considered to 
operate in her favour, agreeably to the doctrine of the Scotch law. See £Tskine*s 
Principals, page 3(i9« But with respect to the heirs of widows, or even perhaps 
to the case of widows themselves who may have suffered a long period to elapse 
after the death of their husbands without preferring any claim, the rules of limi* 

Utiua may be strictly applicable. * 



S98 


CASES IN THE SUDDER DEWANNY ADAWLDT. 


i8J4. on her and her eldest son. That the plaintiff* s husband had sold that 
■- — land, and kept the proceeds, what remained of which the plaintiff 

Fiiqeer had taken to herself, besides ail the household furniture, which in 
Mcwbum- truth l)eloiiged to her, the defendant : moreover, ^he had sold to 
Miissum* .Vleeqoo, fur the siirii of ninety rupees (and appropriated the 
iiiHiit Kan- pi'i^'e to herself) firteen biswas of the contested land, which 
dee* although paid for out of the common sto' k, had been purchased in 

the name of the plaintiff's husband ; and lastly, that the remainder 
of the lands for which the suit was instituted had been bought by 
the defendant, and paid for by her own means alone. 

'I he other defendant, Fuqeer iVloohummud, simply denied the 
claim. 

The plaintiff rejoined, that the first defendant had sold the lands 
of her husband m ihe Jan Bizar, a^.d had paid off her debts with 
the piircha'ie raonev, of which she the plaintiff had never received 
a farthing ; that with regard to the fifteen biswas of land, they 
had been the private pr<i(>erty of her husband, but the defijindant 
had notwithstanding illegally sold them and retained the purchase 
money: that at the time when thU sale took place, she (the 
plaintiff ) resisted it as much as was in her power, but that both 
parties engaged in it despised her for her helplessness, and paid no 
attention to the opposition which slie ofiered; that, in fine, the 
concluding allegation of the defendant, that she had paid for th6 
remainder of ttie lauds claimed with her own money, was wholly 
« and utterly false. 

At this stage of the proceeding the defendant Miikna died, and 
Fuqeer M johuininud succeeded as heir to all her property. When 
the case canrie to be tried, on the I7ih of March 1817, the Judge 
of the Siiburi)S of Calcutta declared his opinion that the lands in 
dispute had been bought by the plaintiff's husband, but as she bad 
not produced any deed of settlement, the fifteen biswas in t!ie 
village of Tiijila, the sale of which to a person named Meeqoo.she 
had attested, could not devolve on her ; but that all that remained 
was her's by right of«iiiheritinre. A de^Tee was therefore given in 
her favour, and it was ordered that possession of the three beegas 
of land should be given over to her ; that in addition, the surviving 
defendaiic stiould eitlier pay her the sum of 389 rupees, the value 
of articles which belonged tn her, or surrender to her pos,>ession of 
the Articles themselves; and that lastly, he should defray all tns 
costs of Court. 

The defendant, being dissatisfied with this decision appealed, 
informdpituperis, to the Provincial Court of Calcutta. 

On the 25tli of August IS20, the Senior Judge of that Court, 
after an examination of the proceedi'.gs of the case, affirmed th« 
decree of the Zillah Jud^e, and dismissed the appeal, directing 
that the appellant should pay all costs in the event of any assets 
being ^ubsef|uentiy realized. 

Being dissatisfied with this decision also, he entered a special 
appeal in the Judder Dewanny Adawlut, appearing again as a 
pauper. 

HU petition of appeal was admitted on the 14th of April 1821, 

tiie reasons stated in the, proceedings of the 8th and *24th of 
February of that year, and on the 6ili of December of the same 
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•year it was ordered 'that the Tespondent should be admitted 18^4. 
plead 171 formd pauperis. 

The cause came on for trial before' the Second Judge of the Fnqeer 
Court (Courtney Smith) on the 5th of January 1824. mSa**”™* 

It appeared to the Court, that the claim of the woman Kandee, Mussum- 
wife of Shakir, was not supported by the deed of settlement now maut Kaa- 
produced by her, since it was by no means certain that the dis- dee. 
puted property was included in that deed ; and although it was 
established by the various documents which had been produced, 
that that property belonged exclusively to the deceased Shakir, 
still it was not established that any thing beyond a wife's ordinary 
share of her husband's estate should devolve on her. There seemed 
to be no mention in any of the documents of the deceased having 
a son. Since, therefore, the deceased left three surviving heirs, 
namely, his wife, the present respondent, his brother, the present 
appellant, and his mother Makna, his property should be made into 
twelve shires and distributed among them in the following propor- 
;tions: to the wife 3; brother 5; mother 4; and since the mother 
died soon after, her share should go to her son, the deceased Shakir's 
brother, and the appellant in this cause. Further, the ground on 
which, over and above the three beegas of land, the property (which 
at an estimated value of 389 rupees, was decreed to the present 
respondent) came to be rated at so high a valuation did not appear 
to the Court very clearly made out from any documents which had , 
been adduced. That estimate did not in fact correspond with 
either the cost or the number of the articles left hy the respon- 
dent's husband. But even ha^ it entirely corresponded, she could 
not be entitled to more than a fourth part of it. Nor did it seem 
that there was any sufficient reason for imposing the fine of 50 
rupees on Fuqeer Moohuinmud, as had been done by an order of 
the Judge of the Suburbs, dated the 29th of October 1816. 

The Second Judge having taken all these circumstances into 
consideration, ordered that the decree of the Provincial Court of. 

Calcutta of the 25th of August 1820, and the decree of the Judge of. 
the Suburbs of Calcutta of the 17th of March 1817, with regard to 
the payment of the sum of 389 rupees, be reversed ; and that in the 
matter of the three beegas of contested ground, it should be altered 
to the following effect; that that land be divided into twelve por- 
tions, three to be given to the respondent, and nine to the appel- 
lant, five for his own share of his father's property, and the remain- 
ing four as being heir to his mother. That the fine imposed on the 
present appellant of 50 rupees be remitted. That, however, the 
respondent should not be required to refund any thing of the rents 
which she received from the lands while in her possession. That 
the respective parties should pay their own costs in all the three 
.Courts. I'he case being next brought before the I'hird Judge 
(J. Shakespear) on the 15th of January, the following question 
was put by him to the Mooftee of the Court. A man dies and 
leaves three heirs, his wife, his brother, and his mother. What 
share of his property, moveable or otherwise, does the law assign 
to each of these ? and in case of the mother dying while the two 
others survive, on whom should the mother’s share devolve^. The 
law officers replied, that the property in such case should be por- 
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tioned out into tv^elv^ parts, tbfee of which should go to tha w'idoiT 
of the deceased, four to his mother, and five to his brother ; and that, 
on the death of the mother, her portion should go to her surviving 
• son, tfi the exclusion of‘ the widow of her other son. This expo- 
sition of the lew being conformable to the distribution of the pro- 
perty awarded by the Second Judge, end the Third Judge express- 
ing his concurrence' in the other parts of the opinion recorded hy 
his colleague, a final decree waS passed agreeably to that opinion 
accorchngly (a). 


1824. 


Jao. 29ih, 


PlftTHEEsINGfl, Appellant, 

versus 

BISUMBER SAHEE, and others, Respondents. 


of The this was an action brought by the present appellant in the 

pUinfiff Zillah Court of Allahabad, on the 15th of September 1813, 

havinjf against Sauwiil Singh, Niindee Lai, Beree Sal and I'ejraee, to 

mortgrtjpd recover two thirds of a moiety of Monxa Gooneer, in the Pergunna 
oran*eMatc annual rent of which was stated at 2,257 rupees, 

to two indi- plaint, that Siblee and Sookh Lai, the 

vidijals, * piaintilTs uncles, had moitgaged the iwo thirds claimed to Fuqeer 
Shdh, father of the defendant Sauwul Singh, on the 26th of 
Mookurrum 1176, F. S., executing regular deeds of mortgage 
for the same, which they had deposittid with the mortgagee. 
That after the death of his uncles, the plaintitf had paid off the 
mortgage in the year 1210, F. S. to the aforesaid Saiiwul Singh, 
and had got back the two deeds of moitgage, and at the same 
time a release of the abovementioned lands attested by the 
of the Court, and signed by Mr. Ahmiity, Rebideiit. That 
from wliom he had the lands in.hi8 possession for eight ii.onths. That Dee wan 
redeemed* ^‘f^gh (son of Nundee Lai) and Beree Sal conspiring with the 
other defendants, instituted an action against him in the Zillah 
Court, on the pretence of having turned them out of their pro- 
perty, vhicli suit had been successful, and the cause summarily 
decided in their favour by a decree which enabled them to effect 
his expulsion from the ebtate. That when he (the plaintiff ) had 
gone to serve under his brother in Scindiah’s army, not having 
sufficient funds wherewithal to carry on a regular suit, Sujee 
Singh professing himseif to he his brother, had brought an action 
for recovery; but he was nonsuited, on account of his not being 
inoitKAgees in the relation of a brother to him. And that finally he had 
aI?Hi"^as the pernilssioii to institute this regular suit to establish his 

fiwt mort-'* proprietary right, sinc^ the summary process by which Deewan 
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ther to the (a) The legal share of a mother Where there are no children nor sons children 
whole or to and only one brother or sister, is one third, and of a widow where there are no 
DO part of children nor sons children, one fourth t and where a fourth and a third share 
the mort- come tos ether, the property should in the first instance be made into tweli^e 
gaged es- shares. See Rules t4, 34 and ^b,*Prineiple 9 ' 4 /MeokttmnutdttH JLtm, The brother 
tale. lakes wbai remaiiM as reaiduary after the legal sharere have been eatiafied. 
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Siflgh and hi« associatas obt^ned posaa^sion had not brought that 
point under review. * — j , . . 

The pergunna in which the lai^s in dispu^ wer^e 5td,ted,to be, Pirthas 
belonged to the 2Ullah ol' Cawnpore, to jthe Court of which deistucjt Sing.v. 
all the papers filed in the cause were accordingly sent- s 

Nundee Lai, Beree Sal and Tejraee .(the present respondents) 
replied to the etateinent of the plaintjfi', that Sookh Lai had 
mortgaged his share on the 5th pf ^ith of the Sum^u4 year 18i7» 
to Umr Singh, of v^ose property iSeree Sal was the heir, as had 
Siblee to Ujub Singh, of whom 'I'e^raee was the heir, on tlie 17th- 
of Asarh l>82o. Five years afterwards, there was a defalcation 
in the rents of the two shares of the estate. Umr Singh and 
Ujub Singh having absconded, the respondent Nundee Lai, who 
was a joint proprietor of the other nrioiety of the estate, and a 
person named Fuqeer Shah (SaunuLSingh’s father), made up that 
deficiency to the Collector’s office, and sought repayment of what 
they had thus advanced from Siblee and Sookh Lai. That then 
Siblee sold to Nundee Lai his share, and Sookh Lai mortgaged 
his to Fuqeer Shah, signjng and delivering all the necessary 
documents to him. That when Umr Singh and Ujub Singh cam^ 
back, they quarrelled with the parties engaged in this npw dispo- 
sition of the estate. 'I hat at last they all agreed, pn the recom- 
mendation of Siblee and Sookh Lai, to take each a fourth por- 
tion, which they actually did. That, ab >ut 30 years before 
the date of this suit, Sauwiil Singh, son of Fuqeer Shab deceased, 
had mortgaged his fourth share to Nundee Lai and Beree Sal. 

That the property was therefore theirs. And if the plaintitT had 
paid the mortgage money to S^uwul Singh he rou.st suffer for his 
ignorance, 'that although it be true that the plaintiff by the 
heipof Nuwab Baqir Ulee fChan had taken forcible possessiou of 
the land, still the right was declared to be theirs, in accordance 
with the 32nd regulation of 18 j 3. 'that lastly, they, the present 
defendants, knew not how the plaintiff could prove Siblee and 
Sookh Lai to he his uncles ; and even could he^do so, since Bujnr 
Singh and others, children of Siblee, were ready to appear when 
called on, it was obvious that his claim to the property could nut b.e 
entertained for an instant. 

Saiiwul Singh, the remaining defendant, stated in reply, that the 
plaintiff had in the year 1209, F. S., sought back from him, the 
papers relative to the mortgage, which had been signed by Sookh 
Lai and Siblee. That he, however, had replied, tliat although the 
mortgaged property was formerly in hU possession, yet that 
had thirty years ago, given them away on a second mortgage to 
Beree Sal and others. That the plaintiff then said, “ that he was 
by profession a soldier, and would get a letter of recommendation 
to the Collector, who would invest him with the proprietorship of 
the lands. That if he (the defendant) would deposit the papers 
with Hindoo Singh, zemindar of Heithnapoor, Arc. he (the plain- 
tiff) would deposit the amount of the mortgage with the same 
person. And that if he got permission to enter on the estate, they 
should exchange the money And . documents respectively.” That 
4bey both consented to this arrangmeut. That he faithfully observed 
liis part of it; Hindoo Singh ezecuCing ao (engagement to the 
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effect above stated. That, moreover, the plaintiff made him write> 
out a receipt in full for the whole sum for which the property had 
been mortgaged, but that out of 763 rupees, 4 anas, the amount 
of that sum, he had only received 355 rupees, 4 anas, 3 pie, so 
that ^ fact the plaintiff Svas still in his debt. 

About this time, the defendants Beree Sa4, Nundee Lai, and 
Tejraee. died, and were succeeded by their respective sons, Aman 
Singh, Bisumber Sahee, and Dil Buksh Rai. 

'Ihe decree of the Zillah Judge of the 18th of August, 1818, 
leoitcid, that the two deeds which the defendants, Nundee Lai, Heree 
Sal, and 'Vejraee, had alleged to have been written five years before 
the ether tw o given by Sookh Lai and Siblee to Fuqeer Shah, were 
not supported by any proof, and that, therefore, whatever claim the 
whole of the four defendants might possess must be grounded upon 
the last two deeds. That as to what had been said about Nundee 
Lai and Fuqeer Shah having paid the dues to Government on the 
absconding of Umr Singh, and Ljub Singh, the first mortgagees, 
and getting for doing so two mortgage deeds from Sookh Lai and 
Siblee, bt^th made out in the name of Fuqeer Shah, and then con* 
senting, when the first mortgagees returned, to make an equal 
division into four parts ; this is a matter depending entirely on the 
pleasure of Nundee Lai and Fuqeer Shah, and not arising from any 
right of possession belonging to Lmr Singh and Ujiib Singh. 
That if Umr Singh and Ujub Singh had in virtue of the first 
mortgage a right to a part of the land, they had a right to the 
whole of it. But the fact of Nundee Lai and Fuqeer Shah having 
got possession of even a portion of it in virtue of a second mort- 
gage, was tantamount to a reversal of the first mortgage ; and 
whatever the first mortgagees might get of the land, subsequently 
to the date of the second mortgage deed, must be considered as a 
gratuitous concession to them by the second mortgagees, not as 
being their right. That, in consequence, although Nundee Lai, 
Beree Sal, and Tejraee did, apparently, obtain portions of the pro- 
perty, such acquisition cannot be looked upon in any other light 
than as a grant from Fuqeer Shah, who was the sole ostensible 
mortgagee. That, moreover, the defendants do not deny the au- 
thenticity of the mortgage deed produced by the plaintiff, which is 
corroborated by the deed of release signed by Saiiwul Singh, son 
and heir of Fuqeer Shah. That it were impossible to place any 
confidence on the simple assertion which, to invalidate that deed of 
release, had been made by Sauwul Singh, namely, that although all 
the money had not been paid, he signed the deed in compliance with 
the wish of the plaintiff and the advice given him by Hindoo Singh. 
That this ’ assertion was the more to be distrusted, as the de- 
fendant had made no effort either to bring Hindoo Singh to 
give evidence in person, or to obtain from him a statement 
of the facts of his connection with this transaction, although 
the said Hindoo Singh was alive. That the former decree of 
the Zillah Court of Allahabad in the case of Tujee Singh 
versu$ the present defendants, was of no avail to establish the 
present claim of the defendants; since it was given on the ^imple 
ground of the right of the present plaintiff being superior to that 
of Tujee Siogh. Oo these grounds a decree was passed, with 
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costs, in favour of the plaintiff. It was provided, however, that the 1823. 
decree should in no way invalidate the claim of nearer heirs to tHe^ ■ - — 

property of Sookh Lai and Siblee, should any such appear. Pirtbee 

Sauwul Singh, BUumbur Sahee, Dil Buksh Rai, and Aman 
Singh, being dissatisfied with this decree*, appealed to the. Pro* 
vincial Court of Bareilly. The Fourth Judge of that Court agree- others, 
ing with the opinion of the First Judge, as expressed in the 
proceedings of the 6th of May 1819, ordered, on the 25th of that 
month, that the decree of the Acting Judge of Cawnpore (dated 
as above) be reversed, and the respondent pay the costs of both 
Courts, on the ground that he had not established the fact of his 
standiniT in the relation of nephew to the original proprietors, as 
alleged by him. 

Pirthee Singh appealed from this decision by entering a petition 
for a special appeal, which was admitted on the 23rd of September 
1820, in the Court of Sudder Dewanny Adawlut, on the grounds 
that there had been no transfer of proprietary right ; in considera- 
tion of the circumstances stated in the reply of Sauwul Singh ; and 
from the fact of the appellant having obtained possession in the 
year 1210, F. S., by order of Mr. Ahrauty. 

1'he case came to he/aring before the Second Judge (C. Smith) 
on the 22nd of December 1823, and it being established by further 
evidence, which had been called for, that the appellant was, in 
point of fact, as he stated, the nephew of Sookh Lai and Siblee, 
and there appearing to have been no sufficient reason assigned • 
by the Provincial Court for the reversal of the Zillah decree, the 
Second Judge recorded his opinion, that the decree of the former 
Court should be rescinded ani that of the latter affirmed. In this 
opinion he was joined by the Third Judge (J. Shakespear) and a 
final decree was passed accordingly. 


TALIWUR SING, Appellant, 
versus 

PUHLWAN SING, Respondent. 


1824. 


Feb. 2n<l. 


THIS was an action brought by the present re^^pondent, in the in a divi- 
Provincial Court of Patna, against the present appellant, on the sionofpro* 
17th of June 1817, to obtain possession of half of the assessed 
talooksof Kiijra Gosal, and Sahmora, the triennial rent of which H"ndoo8 
was stated to he 1,022 rupees, and of half of the rent free mouzas priority of 
of Bun Jhola and others, valued at 4,100 rupees, the whole situ- birtba^s 
ated in the Pergunnas of Nussickpoor Goreea and Otturkhund, in 
the district of Tirhoot. 

The plaint set forth, that the lands in question were left to the 
plaintiff and his brother Munooruth Singh (father of the defendant), 
by their father Jogee Singh. That he and the said Munooruth 
Singh, remained in joint possession, dividing equally the profits 
received from the whole estate, without appropriating any particular 
portions to either, till the year 1210, F. S. ; that in that year he 
discovered that his brother had, in 1207, F. S. mortgaged or con- 
ditionally sold two of the mouzas in the Talook Sahmora fur a 
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1S24. tfirm of years to a person named Jorawun Jha, without his (tho< 

pfaiotiff’s) consent or knowledge ; that on this, separating him- 

THliwer seif from his brother, and leaving the whole of tlis moveable part 
PuSw of the property in his hands, he took possession of half of the 
UodM estate in his <Mn right; tAat to avoid the recurrence 
of the altercations which took place regarding the two mouzas 
which bad been mortgaged* his brother Munooruth Singh, 
brought an action with a view of compelling Jorawiun Jha to allow 
him to redeem the mortgage : that in the course of the proceed* 
ings la that case, it appeared that he (the plaintiff) had a clear 
Tight to half of the lands included in the mortgage, and on the 
jestabiishment of that right, the transaction, to which he had not 
been privy, was held invalid, and he and his brother were vested 
with the proprietorship of equal shares of the land by a decree of 
ihe Zillah Judge, which was confirmed on an appeal to the Pro- 
vincial Court : that he, and the defendant, as heir to his father 
Munooruth Singh, were still in possession of these equal shares ; 
(that he had been in the habit, during the life time of the said \lun- 
vOoruth Singh, of paying together with him the revenue for the whole 
estate to Government, and that after his death he had continued 
doing so with his son, the defendant; that the det'endaut had 
occasionally failed in paying his share of the jumma^ and to< 
.prevent any of the common estate being publicly sold, he (the 
plaintiff) bad been obliged to make good the arrears to his own 
• great loss ; that to obviate this, he had applied to the Collector 
for a division of the estate, and had by him been referred to a 
court of justice .to obtain an order for such a division declaratory 
also of the proportions in which it sliould be made. 

The defendant replied, that the following was the true account 
of (he separation which had taken place in the year 1210, F. S. 

In that year his father iVlunooruth Singh, and his uncle the plain- 
tiff, divided their paternal estate between them, according to the 
established usage of their family, and had iiiutiiaiiy exchanged 
acknowledgments confirming that division. I'he date of this trans- 
action was distant from the date of plaintiff’s plaint sixteen 
years, and therefore the present action was inadmissible by the 
14th clause of regulations, 1793. With regard to the mouzas 
which had been mortgaged, as indeed the plaintiff himSelf con- 
fessed, before the year 1210, F. S., the date of the above men- 
dtioned separation, they had been sued for at first in his father’s 
frame exclusively, and after his father's death, in his (the defen- 
dant’s) own name and at his own expence. He alone had got pos- 
eessaon by the decrees of the Zillah and Provincial Courts ; and 
lastly, the order of the Board of Revenue in year 1222, F. S., 
for the re* t of these mouzas, was in his own name also, and the 
authority to act was directed to him solely. 

The defendant averred, further, that the object of the plaintiff 
in bringing this suit against him was to obtain a monza, which, in 
his agreement, written in the year 1210. F. S., he had consented 
to give up to his (the defendant’s) father, he being the elder 
brother and having a right to a larger share in the division, as 
being prior in birth, which rule the defendant insisted should 
he enforced, as being the law of inheritance, to the benefit of whitdi 
he was entitled. 
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The decree of the Third Judge of jli’ooS 

February the i 7th 1821 , recited, that the p ain i " the Tnliwar 

Singh, father of the defendant, ed on ^ 

property left bv their father Jogee Smgt. ; that the rij'" 

Lamination that the name* of both pytiee ®"i®hole Lm! 
records of the Collector’s ofSce as propnetors asseitioh 

nion estate; that therefore no credit could be given • 

of the defendant, that a division had taken place of bo h «ie land 
and thejiMMma levied on it; that such a ^ivis .o^the elLr of 
by their father as should give d latger portion o ^ 

two brothers was forbidden by the sAasters m j ,|, j^nt could 
for the above rea«.ns. no 

adduce would be of avail to establish his claim, or prevent a 
dixision of the lands by the Collector, in ® a 

the forms prescribed by regulation 19, o » iriven In his 

plaintiff was therefore entitled to judgment, which was given In 

Court of Sudder Dewanny Adawlut ; ‘ if Ma^ 

by some persons. Jet Ram Singh and ®*'**'*’^" included 

18.'3. stating that the moiizas of the 

in this case, were in fact theirs, and not belonging . ,j,hich 
litigant parties, and praying that no or^r 
might affect their proprietary rights. The pe I 

to be laid before the Court when the case itself came om t was 
brought to a hearing on the 2nd of Frtrnary • following 

j.d5. (C. sliA), .ho S™ 

effect • That it aDOGftrcd, thut in ftil ths uuni 

r cS««i u.., Vod ho*? 

appellant in the action regarding the ihortgage p , ’ ^ 
the institution of this suit, no mention had be*-« 
deeds of partition and acknowledgment now ^ "I . . p^iLitv 

had he advanced any claim on the ground ®‘ 

in birth to ihe respondent; that, therefore, ” , although 

be placed on the authenticity of thoee two deeds and although 

theappellant had Stopped the asJerting that the 

from proceeding in a division of the la , J , vimgelf, 

respondent had not a right to an equa p ^ 

still that assertion could not be viewed in petition 

an expedient to obtain delay ; t^provide 

entered by Jet Ram Singh and f */*? t® <»® 

that if they had a legal claiih to advance, t'**. j,, „;,sg<i the 

so. The Lpeal of the appellant was therefore dismissed, and 

decision of the Provincial Court affirmed (<t)» 
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1824. raja PUTNEE mull, Appellant, 

versus 

Feb. 14th. THE COLLECTOR OF ALLAHABAD, Respondent. 


Held tliAt A 
rent free 
tenure cun- 
firmed by 
the former 
Lieutenant 
Governor 
of the Ce- 
ded Pro- 
vinces, Mr. 
H. Wellest- 
ley, is not 
resumable. 


THIS was an action brought by the appellant against Govern* 
ment, on the 11th of November 1815, in the Benares Provincial 
Court, for possession of Mouza Muhgawan, in Pergunna Chamul, 
and its dependencies, as a rent free estate. Eighteen times the 
annual produce was computed at 90,000 rupees. It was set 
forth in the plaint, that Rai Khealee Ram. the appellant's 
grandfather, acquired the mouza by an altumgha grant from 
the Emperor Shah Anlum, dated the 21st Rubbee Oosanee, in 
the seventh year of that emperor’s reign, and held possession 
under this title till Shah Aulum’s return to Delhi, when Khealee 
Ram retired to Patna, and the estate was seized by the Nuwab 


Wuzeer, together with all the rent free lands in the province : but 
that the plaintiff afterwards regained the propeity under a pur* 
wanna acknowledging his hereditary altumgha titfe, from the 
Nuwab Usufoo Dowlah, countersigned by bis minister Tiifuzzul 
Hoossain Khan, under date the 5th of Sufur 1211, A. H.,and 
continued in unmolested possession (as agreements entered into 
with him by the farmers would testify) till the district was made 
o\er to the Company, when the Collector (Mr. Ahmuty) after 
• full enquiry, gave him a purwanna confirming his free tenure, with 
the sanction of the Lieutenant Governor (Mr. H. Wellesley), on 


the 3rd of March 1803 ; that the present Collector had however, 
under ai thority of the Board of Confmissioners, oidered the lands 
to be resumed in the preceding year (1814), and had directed the 
plaintiff to prove his right by a regular suit, although he had 
already submitted to that officers inspection the title deeds 
enumerated above, which it was argued were conclusive in favour 
of his right to the estate under clause 2, section 2, regulation 36, 


of 1803. 


Ihe Collector maintained in answer, that the plaintiff’s right 
to the property in virtue of the imperial grant was barred by its 
having been resumed previous to the year 1204, F. S., and by his 
n(t having held uninterrupted possession since that period ; it 
appearing from the public records of his office, that the mouza 
was, along with other Khalsah lands, let out to farmers under the 
usual engagements from the year 1206 to 1211 F. S., that there 
was no precedent of any mouza subject to Government assessment 
having been alienated by an order of the Lieutenant Governor: 
that no order at all had been registered in the present instance, and 
that it did not appear that the Lieutenant Governor was by tbs 
regulations invested with such authority ; that if the plaintiff had 
actually held the mouza free of assessment, it would have been so 
registered, and a corresponding deduction made in the account of 
the total net revenue of the pergunna, drawn up by the canoon* 
goes from the books of the Nuwab’s manager, and also in Colonel 
$i>cott’s list; that .Meer Hadee Ali, who was surety to the Nuwab’t 
Government for the due perfogmance of their engagements by the 
farmers, had brought a suit and obtained judgment in the ZillahConrk 
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against the Maliks of Muhgawan for arrears incurred by them 1824. 
between the years 1202, and 1207 F. S., and that on the formaifon 


Nujuif Ali for the talook of Baboollahpoor and its dependencies, AUiTbabad. 
including the mouza now claimed. 

Judgment was given against R^a Putnee Mull on the 26th of 
July 1820, liy the First .Judge of the Provincial Court; the mode 
of investigation followed by the Collector (Mr. Richard Ahmuty), 
being found to vary from that laid down in regulation 8, of 1811; 
and It appearing to the First Judge, that the documents brought 
forward by the plaintiff to prove his possession were unsatisfac- 
tory, that the order said to have been passed by Mr. Wellesley 
was not on record, and that the mouza was not mentioned in the 
list of rent free lands prepared by Colonel Scott. 

On appeal to this Court the cause having come on 6rst before 
the Second Judge (C. Smith), an application was preferred 
on behalf of the appellant purporting that the Lieutenant 
Governor's letter might be found in the ofHce of some of the 
Secretaries to Government, Mr. Smith understanding, on enquiry, 
the defence set up to be merely that the document was not 
to be found, was decidedly of opinion, that Raja Putnee Mull 
was entitled to a d-ecree, under section II, regulation 3, 1803, 
oil the grounds set forth in his plaint. He observed, that the » 
purwannas of Usufoo Dowlah and his minister, appeared from 
the Collector's record to have been produced and proved before 
Mr. R. Ahmuty, and admitted by the Lieutenant Governor as 
good title of a free tenure, on that gentleman's report; that the 
plaintiff's previous possession was established by engagements 
executed to him by Rai Joogul Kishwur, and Raja Dhumput 
II ai, attested by respectable neighbouring landholders, which 
were also submitted to the former Collector ; and that his 
unmolested free tenure from the 3d of M«rch 1803, the dale 
of the piirwanna granted to him, on the faith of those documents, 
expressly purporting to be issued under the Lieutenant Governor’s 
sanction, till the month of May 1815, a period of more than 
twelve years, was fully sufficient to invalidate the objection of 
the Siiiiction not being forthcomiug on record ; that it never 
could be believed, that the Collector had lost himself so completely 
as to record a transaction of this nature contrary to fact ; and that 
it was incumbent upon Government to produce a copy of Mr. 

Wellesley's answer, if his decision was against the Collector's 
report, and the plaintiff was not to blame if they could not 
do so; that the Board of Commissioners were incompetent, 
under regulation 8, 1811, to dispossess the occupant of lands; 
held frje of assessment, after his right had been admitted, without 
instituting a regular suit; and that, although the regulation 
in question bore date subsequent to Mr. Ahiiiuty's inquiry, this 
gentleman could not be held inferior in authority to the present 
Collector, nor the Lieutenant Governor to the present Board of 
Commissioners: that the dociimentii filed in proof of the mouzas 
having been subject to Government assessment from 1206 tu 1210 

VOL. 111. R li • 


the triennial settlement, after the province came under the RHjn Pat. 
Company's administration, in the beginning of 1210 F. S., regular nt'eMull,! 
zemiudaree erigraeemeuts were executed bv Ruheein Ali, 
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1824. F. S. were unsatisfactory, resting nn the sole authority of the same 
■ Ctinoongoes^ who were mentioned in Mr. Ahmuty*s proceedings 

Raja Pot- to have been examined by him, and who must clearly, notwitli- 
The Coll’* standing their assertions to the contrary on the present trial, have 
lecioro^ ^ difi'ereiA story; and in fine, that Colonel Scott’s 

Alitthabad. list was not by the regulations a standard for determining what 
lands were rent free ; on the contrary, that several instances of 
the inaccuracy of that paper had occurred within his (Mr. Smith’s) 
recollection ; and that in the present cause, Bhoia Bakel, Canoongoe^ 
had acknowledged that he never was called upon by the Nuwab 
Wiizeer’s Government for a return of lands held free of assessment 
in his perguiina; which w'onid sufficiently account for the lands 
at issue not being comprised in that list. 

'Jhe I'hird Judge (J. Shakespeai), who next took up the case, 
was of a coi trary opinion, at d considered that the decree passed 
by the Provincial Court onglrt to be coiifirmed, remarking that 
the appellant had failed to prove his possession of the lands free 
of assessment previous to the year 1801, as required by regulation 
36 of 1 803 ; but, on the contrary, had made up a story of hU having 
given the estate in farm to the Nuwab’s Auinil after the altuwgha 
was restored to him by Usufoo Dowlah, with a view to disguise the 
fact, that possession was retained by the ruling power; that it 
appeared from the result of a reference to the 1'erritorial Secretary, 
and from a perusal of a paper transmitted by that gentleman, that 
• Mr. Wellesley was not invested by the Supreme Government with 
power to confirm rent free grants, and that allowing the Lieutenant 
Governor to have pas<<ed the present ordef, it hud evidently never 
been confirmed by Government. * 

The Officiating Judge (J. Ahmntv), however, concurred in 
opinion with the Second Judge, that the plaintifi’ had established 
bis claim to hold the lands free of assessment, under the existing 
regulations; and consideied, on the question of the Lieutenant 
Goveriior’s authority to confirm nltunigha tenures, that in the 
absettce of any express enactnient on the subject, as appeared 
from the 1’erritorial Secretary’s letter, Mr. Wellesley must be 
presumed to have had that power conferred on him, by his 
commission fi»r the settlement of the Ceded Provinces. A final 
order w-as therefore passed, reversing the decree of the Benares 
Provincial Court, and adjudging the appellant’s claim to hold 
the mouza, as an hereditary rent free tenure. Government was 
declared liable to all costs, and subjected to the payment of mesne 
profits, (a) 

(a) Two petitions were siihs^nentiy prcsentcfi for a review of judgment in 
this rase, agreeably to the instrueiions of the .Sn|ieriritendant ol Law Siiirs. The 
first, on Che ground that Mr. Henry Wellesley Imd not the power to rnnfirm any 
rent free tenure, hut thh petition 'was rejected by the Second and Fifth Judge# 
(C. Smith and W. B. Martin). In the interim, regulation 14, 1825, was enacted, 
* to declare that no granls to hold laud free of as^eHMinent, unless made or ronfiriiied 
hy the fierSoiiH specified in that euacinient, should l»e held \alid ; and to provide 
restrospecrively that any decision passed in op|)osifion thereto might he reviewed 
without reference to limitarion of time, and that the appliraiiun for revii^w, ia 
such cases, hlionld be decided hy a majority of the Judges of the C(»nrt. Under 
these rules, anotlier iietition fur review was presented on behalf of Government, 
blit this also was finally rejected , (on tlie 29lh of April 1826) by the two 
Judges above iiamed. Joined by the Chief Judge (W, Leycester) ; H sppearin^ 
that Putnee ^ull had held posseSsiua of the disputed land# a# a rent tree 
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MUSSUMM AUT DEEPOO (Pauper), Appellant, 
versM 


GOWREESHUNKER, Respondent. 


1824; 
Feb. 23nL 


THE respondent brought this action ta formd p 0 aperis, on the According 
4th of December 1809, in the Patna Provincial Court, against the to the Hin- 
appellant and a person called Dussoo, to recover possession of •• 
naif mouza Muchrawan, a mokurreree istimraree tenure in the Beliar, the 
vicinity of Patna, and hilf mousa Monhur,.a mortgaged aUumgha grandEon 
mehal in pergunna Sewut, aa well as buildings, gardans, and of a pater- 
moveables, appertaining to the estate of the late Gooloo Chowdree: 
suit laid at 9,001 rupees, annual produceL of the lands, value of the ^ 
buildings, &c. The subjoined is a genealogical sketch of the tber’s sun, 
family in this case, (a) on the 

I he plaint set forth, that Gooloo Chowdree died in i4ssm 1213, 

F- S., leaving the plaintiff, his father’s brothers graadson, and hi8>|,y|||s 
brother's son Juggoo (husband of the defendant, Mussummaut doir, if the 
Deepoo), heirs to the above ancestral property; that by the death of f«*nily 
Juggoo, which happened on the 2nd of Magk 1216, F. S, the 
plaintid' was entitled to aucceud to the share enjoyed by him, to according 
the exclusion of his widow Mussummaut Deepoo, who, according to iheMuie 
to usage and the Hindoo law, could claim mauitenance only from 1**^ h hoy 
his estite; but that as she had ejectfsd the plaintiff, put Aviri- 

husband’s nephew and sister s son (the defendant Dussoo) into form 
possession, and enjoyed the proceeds of the above property, the takes the 
plaintiff now sued and hoped for redress. inher'iiance 

1’he defendant, in reply, sta^d that the plaintiff was not Gooloo’s fa,„uy 
heir; that nearly seventy-five years ago, Sumbhoonath and and in thut 
Bholanatb, own brothers and grandfathers respectively, to the plain- of his 
tiff and Juggoo Chowdree, amicably divided between themselves Adopting 
two dwelling houses left by their father, Anoop Singh, exchanged 
ac'quitt.inces, and lived separately; that the plaintid' was in 
exclusive possession, as heir, of his own grandfather’s property; 
that the wife of Hnrnath (Uholanath’s father-in-law) bad adopted 
her own husband’s grand.son, Busteeram, who was Gooloo’s 
brother, and had put him in possession of all her estates, property, 
business, Sic.; that he accordingly retained possession during his 
life time, and on his death (tooIoo succeeded to one half, and the 
remaining moiety descended to Juggoo and Dussoo, the sen. and 
grandson of Busteeram, whom G<iolao on his death had entrusted 
to the care of Lala Behadoor Singh, declaring them his sole heirs ; 
that Dussoo sold his jewels to pay debts due from the estate to 
several bankers, but that there was still a balance unpaid; that if 
the plaintiff had really been Gooloo’s heir, he would have performed 
the usual ceremonies on his death, and taken possession of his 
property, but this had been done by Juggoo; that the plaintiff’s 
statements as to the houses in dispute having been derived front 
her father and grandfather was altogether false, inasmuch as 


tenure under n sunnud from the Niiwab Usufoo Dowlali from the year 1204 
F. S., up to the period of the Conapany'i accession, and that consequently the 
merits of the case could not be affected •by the qtiestion as to whether the 
lieutenant Governor was or was not competent to make or confirm a grant* 
(aj Fide subsequent page. • 
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the two houses in Sanmokhun Koocheh, which were left by 
Bholanath’s father-in-law, were inherited by Gboloo, and wefe - 
mortgaged by him ; that the defendant, Deepoo, was in possession Muwum- 
of one house purchased and built by Gooloo with his own money: 
and that mouza Muchrawan was purchaled by Goorooper^haud GoAree- 
Singh, alias Poosoo Baboo, Gooioo's son, in copartnership with sbouker. 
Meer Burkut Oolah Khan, and was still in mortgage, and not in 
the defendant's possession ; that mouza Monkur, which wks rented 
by Gooloo from the heirs of Gholam Reza Khan, was, after his 
death, resumed by the proprietor; that there was no garden at 
Lohaneepoor belonging to Gooloo ; that Gooloo and Poosoo had 
sold all their moveables to discharge the incumbrances on the 
estate, and that the plaiutitf’s claim was therefore altogether un- 
founded. 

'J'he plaintiff, in reply, denied that the property left by A noop 
Singh had been divided, or that acquittances had been exchanged 
bv Sumbhoonath and Bholanath, and stated, that, as the grandson 
of Gooloo’s paternal uncle, he was the sole heir to his property 
after the death of Juggoo. The defendants in rejoinder repeated 
their former allegations. 

The Judge of the Provincial Court, on the 27th of April 1813, 
observed, that it appeared from the defendant's answer that Biis- 
teeram had been adopted by his maternal grandmother, the wife of 
Hurnath, and the pundits had declared their opinion, that, in con- 
sequence of Busteeram ha\ ing been thus adopted by a stranger, ^ 
his son Juggoo could not succeed to Gooloo’s propeity; but that 
Gowreeshnnker, son of Bishennath Singh, was the proper heir. He 
therefore (disbelieving the defendant's statement as to the disposi- 
tion of the immoveable property) passed a decree awarding to the 
plaintiff the lands, houses, and garden, mentioned in the plaint, dis- 
missing his claim to the moveables, and making the costs payable 
jointly by the parties. 

Ihe appellant preferred an appeal to this Court, and the case 
came to a hearing on the 'J2d of November 1820, before the Third 
Judge (S. T. Goad), when it was referred back for further evidence 
as to whether the lands in dispute were actually left by Anoop 
Singh the ance>tor of the parties, and whether the property left by 
him was divided between his sons Bholanath and Sumbhoonatli or 
their descendants, namely, Bishennath the respondent's father, «Bus- 
teeram father of Juggoo, the appellant's husband. 

'1 he case came next to a hearing before the Officiating Chief 
Judge (J. H. Harington) on the 9th of February 1824, who ob- 
served that it appeared from enquiries made in conformity to the 
order of the Fourth Judge (Mr. Goad), dated the 22d of Novem- 
ber 1820, that none of the property in dispute was left hy Anoop 
Singh, except two small houses situated in Mehul Shah Bagh, 
where Anoop Singh resided, and which were possessed on his 
death by Bholanath his son, Gooloo's father, that the plaintiff ex- 
changed in 1215, F. S., with Lala Moolchund for these two small 
houses which had been Bholanath’s portion, (and subsequently 
sold by his heirs), a large house in the same meha'1 left by Anoop 
Singh, and possessed by Sumbhoona^hU son, the plaintiff's grand- 
father; that this was proved by the deposition of Lala Mool- 
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chnnd himself; that, althaugh the division of Anoop Singh’s pro^ 
. pti't^ between his two sons could nut be positively proved,* owirlg to 
the long lapse of time, still there was every reason to suppose that 
such a partition did take place, from the circumstance of the heirs 
ofbuth brothers being pi separate possession of their respective 
houses, and from their not having for a long time associated, lived, 
or traded together. A copy of this proceeding, with the genealo- 
gical table, admitted to be correct by the vakeels of the parties, 
was then ordered to be laid before the Pundits of this Court, that 
they might state, according to the Hindoo Law as current in Behar, 
first, on the death of Juggoo Baboo, who was heir to his and 
toGooloo Baboo's property? and if his widow, Mussummaiit Deepoo, 
was entitled to possession for life, to whom should it descend on 
her death? secondly, whether the adoption of Busteeram, the 
father of Ju'/goo Baboo, by his maternal grandmother, the wife of 
Hurnath, barred the right of Juggoo as heir to succeed to the pro- 
perty of Guoluo Baboo? rfieir reply was to the following effect : 
it is understi)od that there was furmerly an individual by name 
Anoop Singh. He had two sons, by name Bholanath and Sum- 
bhoonath. Of the three houses possessed by Anoop Singh, Bho- 
lanath took the two smaller ones and Sumbhoonath the larger; 
and although they executed no formal deed of separation, yet they 
and their descendants from that time lived apart, and conducted 
their respective affairs separately. 1'liis is a proof that partition 
was made by Anoop Singh, which is farther corroliorated 
by the fact of Gowreeshunker, grandson of Sumbhoonath. having 
exchanged the lar^e house possessed by that individual for the 
two smaller ones which had been sojd to a stranger; and by the 
property being proved to be divided. Bholanath's grandson, 
Juggoo, is heir to his portion uf the propeity in default of his son 
Gooloo, and on the death of the said Juggoo the property which 
he had so inherited, by reason of his having no issue, will devolve 
on his widow Mussummaut Peepoo, at whose death it will go to 
her late husband’s nearest Sapinda. This is the doctrine laid 
down in the Mitakshura and other law tracts current in Behar. 
Authorities, ** :Should a doubt arise whether a legal partition have 
been made among heirs, it must be cleared by the testimony of 
their kinsmen in the first place, then by written evidence of a 
partition, if there be any; if not, by verbal proof of their separate 
acts. When coheirs have made a partition, the acts of giving and 
receiving cattle, grain, houses, land, household establishments, 
dressing victuals, religious duties, income and expences, are to 
be considered as separate, and as proofs of a partition. — Nareda, 
cited in the Vivada Chintamunee, Veera Milrodaya, Vyavahara 
Mayucha and other works. ** A wife, daughters, both parents, 
brothers, their sons, kinsmen sprung from the same original stock, 
a pupil and a fellow student in theology ; on failure of the first, 
Ac.” Yaj nyawalcy a ciied in the Mitakshnra. 

Secondly, although Busteeram, the father of Juggoo Baboo, 
was adopted by his maternal grandmother, the wife of Hurnath, 
still, according to the Kritrima form of adoption, which prevails in 
Behar, and conformably to which the said Busteeram was adopted, 
his son Juggoo will not lose the right of inheritance in his own 
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famHyi becatise a Kritrima^ or, as it is vulgarly called, a soft, i®24. 

retains the right of succession and of presenting the funeral cake, — . 
both in the family of his natural and of his own adopting father. Mnssuir." 
Consequently, on the death of Gooloo, hie brother’s son Jqggoo 
will inherit his property. Authority, “ Such son (alluding to the oowree- 
Kritrima) offers the funeral cake to the person who adopts him, ghunkur. 
blit the oihce of presenting the funeral cake to his own father and 
other reiationsi btill continues nevertheless.’* Eoodrudharopa- 
dhyaya^ cited in the Soodhi Viveka, 

On a consideration of the above legal opinion, H appearing to 
the Officiating C'hief .lodge, that Juggoo, and on his death hie 
widow Deepoo, the appellant, had clearly a right to the property 
left by Gooloo, and consequently that the decree of the Court 
below, in favour of the respondent Gowreeshunker, was wholly 
erroneous, that decree was reversed (the Officiating Judge, J. 

A hill II ty, concurring), and an order was issued that the respondent 
should restore possesMon of the property in dispute to tlie appel- 
lant, with mesne profits while enjoyed by him, and pay also the 
costs of suit in both Courts. 


JUGUNNATH, and others^ Appellants, 
versus 

RUGHOONATH DAS, Respondent. 


. 1824 . 


March Ist. 


THIS was an action brought by Bruj Bulubh Pas, in formd OtAmhy 
pauperisy in the Ziilah Court of Midnapore, on the 20tli of August 
1807, against the present respondent, to obtain a two ana, one 
cowrie, and one kraut share of the talooks of Damoodarpoor, a share of 
Jug Soojun and others, in the pergunna of Octur Debar, valued an Leredi- 
at 2,444 rupees. , *",*■?’ !**,"** 

'I he plaintiff stated, that his grandfather, Junma Bhan Chow- 
dhree, and his brother Mudhoo Soodun Das, had divided a seven pronmlirA. 
and half ana share of some lands, which they had chiefly derived tionof re- 
from their ancestor Gunga Das C howdhree, in the following pro- 
portions, namely, a five ana share, which belonged to the Chow- devolved* 
dhree was awarded to Junma Bhan the elder brother, and the entire on 
remaining two and a half ana share, which they had themselves tlie respon- 
piirchased, to Mudhoo ^Soodnn the younger brother. That when^.^”^’" 
the plaintiff’s erandfather died, Huree Kishen, the defendant’s pHillogeni- 
father and the plaintiH’s brother, with Ram Narayun another ture agree- 
brother, and the plaii<tiff himself, remained in joint possession of «l>1y to a 
the fite ana share appertaining, as above mentioned, to the Chow- |j*®**J.*" 
dhree, uith an additional one and half ana share which had accrued n>/ecte?,' 
to them by purchase in the moiiza of Sahu Muna, &c. That Huree ahliotigh 
Kishen’s name was, on account of his being the oldest of the estate 
three, the only name which was used in all transactions regarding 
the lands, 'that the plaintiff sued for his separate share in the described^ 
year 1179, Umlec, in the Ziilah Court of Midnapoor, but the cause in regnln- 
was not brought to a conclusion on Account of the Judge having 
proceeded to the Presidency; that after this^ Huree Kishen died, 
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1824. w^ien the defendant was still in his minority, on which accouni 
■ — " the plaintiHT entered a suit against the widow of the deceased in 

on the the Zillah Court of Burdwan in the year 1182 Umlee\ that this 
deflih of qIsq decided, because Beer Purshad Rai, head of the 

p.isgrssoT,**^ of Miduapore, who had been appointed to investigate the 

the |M‘oper> circumstances of the parties, withdrew from the performance of 
ty mifiiit be that duty; that then the aforesaid widow practised underhand 

contrivances to have the defendant’s name substituted for his 

father's in all transactions connected with the lands in question; on 
hearing of which attempts, the plaintifF was oii the point of bring- 
ing a third action, but the widow being afraid to meet it, came to a 
compromise, and admitted him to a participation in the profits of 
the estate: that after that, again he in the year 1201. Umlee, sued 
the defendant, but as at that time the regulation providing for the 
but not re- p lyment of institution fees was promulgated, and the piaintifiP had 
tivtT’^so a means of furnishing that payment, he withdrew his suit, 

and gave a written release of ail his claims; that lastly, it should 
bis ijiirle, be stated, that before the period last mentioned, a one and half ana 
tfie oriifinal share of the mouzas of Gungapore, &c. had been sold bv Govern- 
or^hiTun- ®*’*‘®®**s of revenue, and a seven gnnda share of the moiiza 

cie's^ons" Lalpoor, &c. had been purchased with the money belonging to 
the present the common stock in the name of the defendant, as also a six 
appellants, gunda share of Jug ^oojiiri,&c. in the name of Judoo Bnndun, the 
- defendant's brother; on which the defendant, in spite of the right 
of the plaintiff ill all these lands, had in the year 1209, Umlee, ex- 
pelled the plaintiff from the house in which thev had always lived 
together, affixing his own signature«only to all documents relating 
to the above mentioned lands, and other property belonging to the 
common estate, the whole of which he took into his own posses- 
sion. 

The defendant alleged in reply, that it had been the custom of 
their family from the time of Giiiiga Das, his great grandfather, that 
none but the eldest 9^011 should inherit any party of the estate ; that 
the hrrthers of Gunga Das had never held any portion of it; nor 
oil .lunma Bhan’s succeeding to his father Giinga Das, had Alud- 
hoo Sooduti, his younger brother, shared in the five ana share left 
by Gunga Das, but had obtained only what was sufficient for his 
support and maintenance ; that what had been stated by the plain- 
tiff regardine: the two and half share which he pretended had been 
given to Mudhoo Soodun was entirely incorrect, for ilnt Juiinia 
Bhan had given that share (which he had purchased with his own 
means) not to Mudhoo Soodun, but to Mudhoo Sooduii's son, his 
nephew, Nidhur Das, whom he had always treated as his own 
child; that on the death of Nidhur Das, that share had devolved 
on the eldest of his three sons, Pui tali Naravnn, and at his death, on 
his eldest son Jye Narayun; while the brothers of Piirtau Narayiin 
and of Jye Narayun never received more than the necessaries of 
maintenance. That when Lai Hiharee Chowdree, son of Junma 
Bhan died, the said Jumna Bhan divided his property between 
the sons of Lai Biharee, viz. Huree Kishen, Huree Narayun, and 
the plaintifF, according to the usual practice of their family, leaving 
to Huree Kishen (the eldest hf the three brothers, and the defen- 
dant’s father) the proprietorship of the zemiudaree ; that on his 
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death, Huree Kishen having got an official grant of the estate, a^d 
having bought besides, with his own money, a one and half ana 
share in the talooks of Sahu iVlund, &c., supported the three bro- 
thers, and on bis death he left all his property to him (the defen- 
dant), who from that period id the date oY the action being eiisti- 
tuted against him, including in all thirty-six years, had held it 
without participation with or opposition from any one.' 1'hat when 
in the year 1174, Umlee^ the plaintiff left the house in which 
they had before lived together, he compounded for the sum of 
one hundred rupees for his yearly support at an estimate fixed by 
an umpire, to whom they had referred the case, on a consideration 
of the custom established in the family^and had given a written 
acknowledgment of his consent to the sum fixed : that the plain- 
tifi'*s own statement even proved his having received this mainte- 
nance from the defendant's father. That although it was true that 
the plaintiff had brought an action against the defendant's father 
in the Ziliah Court of Klidnapore in the year 1 179, Umlce^ still he 
had recovered all that he had sued for, namely, what remained 
unpaid of the maintenance settled for his support, which was 
awarded to him by a decree of that Court, and the business was 
concluded by both parties coming to an agreement and executing 
an acknowledgment to that effect. That with regard to the 
suit brought in the Burdwan Court, (alleged by the plaintiff not 
to have been carried to a decision) the truth was that the Judge of 
Burdwan adverting to the decision already given in the Midnapore 
Court, and the insufhcie'icy of the proofs adduced to establish 
the plaintiff's right, had not proceeded with the case, issuing only 
an order confirming the possession of the zemindaree to the 
defendant, and providing at the same time for the support of the 
plaintiff and of the other members of the family ; and that finally, 
when the plaintiff' instituted his last suit in the year 1202, Umlee^ 
the real reason of his signing the deed of release was the evident 
weakness of his claims. 

The Judge of the Ziliah Court of Midnapore decided the case 
against the plaintiff on the ,5th of December 1809, on the ground 
that between the period at which he had instituted his first suit in 
the year 1 182, Umlee, which was never regularly proceeded in, and 
the date of his second plaint in the year 1201, of the same eera, 
when he signed a deed of release, nineteen years had elapsedf he 
having br*)iighl no other action in the interval. 

The plaintitf, Bulubh, dying, his sons Jugiinnath Das and others 
brought the case by appeal into the Provincial Court of Calcutta, 
the Second and Fourth J«idges of which Court, on the 28th of 
February 1816, holding that the deceased plaintiff had instituted 
his action before the twelve years fixed in the rule of limitation had 
elapsed, 'ordered the case to &^triick off the file of that Court, 
and sent back to the Ziliah Judge of Midnapore to be tried de novo 
on the merits. 

The case was accordingly restored to its place on the Ziliah file, 
when a petition was presented by a woman named Arsadee, stating 
that she was the widow of Judoo Biindun Das, the second son of 
Huree Kishen Chowdhree. That her husband’s elder brother, the 
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1824. defendant in the impending cause, succeeded his father in th« 

zemindaree, of which, with other lands, the plaintiff claimed a 

jiigttfiaatli third share. 1'hat the villages of Jug Soogun and others were 
•“** included in the subject of that claim, while in reality they had 

been bought with her* money, though in her husband's name. 
I'hat therefore she prayed that those villages might be kept distinct 
from any portion which might be awarded to be the plaintifl's as 
■their right. 

'the decree of the Zillah Judge, dated the 1 3th of August 18I7, 
recited, that it appeared that from the time of Gunga Das, the 
original proprietor, the landed estate had never been divided, and 
thut the eldest brother hpd by family custom always succeeded to 
the estate, the rest never receiving more than might suffice for 
their maintenance ; that the allegation of the original plaintiff, 
that on the death of Jurima Blnn their grandfather, be and Huree 
Kishen and Ram Narayun had lived in a joint state, and held the 
•property in common possession, had not been est.lbli^hed ; that in 
fact, Ram Narayun and the plaintiff did not seem to have had, at 
any time, any connexion with the management of the zemin- 
daree 1'hat, on the contrary, from the case of Ukhnee Ral versus 
Umeekaree, both of the parties in which were of the same family 
as the present litigants, it was evident that it had never been the 
practice among them to divide their taiuoks, on which ground the 
plaintiff had been cast by the former Judge of the siilah, whose 
decision had been upheld by the Provincial Court. 

The plaintiffs claim was accordingly dismissed, arid they were 
adjudged to pay all c sts. Ihe villages of Jug Soogun, &c. being 
found not to belong to the hereditary estate, were to remain as 
before. 

1'he plaintiffs being dissatisfied witli this decision, appealed to 
the Provincial Court, and the Acting Senior Judge deeming the 
decree of the Court below to be just and proper, affirmed it accor- 
dingly on the 26th of December 1820. 

Ihe appellants, 'dissatisfied with this decision also, prayed for 
permission to institute a special appeal in the Sudder Dewanny 
Adawlut, which petition was granted on the 26th of May 1821. 

1'he proceedings and documents connected with the case, toge- 
ther with those relating to the former case, were called for and 
read on the 18th of February and 1st of March 18*24. The fol- 
lowing questions were then pDt to ths Vakeels for the appellants ; 
first, was the two and half ana share of the landed property which 
devolved on Nurhur, son of Mudhoosoodun, purchased by Mud- 
hooBoodurt and his elder brother Junma Bban, or did it belong to 
the hereditary estate i 

Answer.- It wa.M property belonging to those two persons, by 
right of purchase ; Nuhur never got any portion of the hereditary 
estate. 

Question 2d. — Since it appears that neither Mudhoosoodun nor 
his son Nurhur were ever admitted to any participation in the 
zemindaree belonging to the Chowdhree, how can the conveying 
to them a right in lands not connected with that zemindaree, 
but recently bought, establish any claim to the partition demanded 
by the appellants. 
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Answer. -^Mudltoodoodun Des did posseu a right of the same 1^24. 
hind as tint claimed by our clietiU; but ha took the two and hailf — 
ana share referred to as an equivalent for it. JegunMih 

Question 3rd.^lt is mentioned in the decree of the Zillah Judge, 
that besides Ju tuna Bhan and Mudhcosoedun Das, Gunga Das nUh Dss^ 
had two or three other sons, what were their names ? * 

Answer — There were only these two sons of Ounga Das« 

Question 4th. ---If there was no other brother except these twe^ 
how did Mudhoosoodun come to bs contented with a two and 
half ana share, when he had a right to a three ana, fifteen gunda 
share, or one moiety of the whole property T 
Answer. — He accepted it on a compromise, being willing to 
avoid the expences and trouble of litigation. 

Question 5th. — Were sixty-four beegas, more or less, ever set 
aside for the maintenance of liruj Bulubh Das, the father of your 
clients; and are these lauds appropriated to your clients now or 
not? 

Answer. — There neither was nor ie any exclusive provision of 
the kind. 

This examination being concluded, it appeard to the Court 
(present C. Smith, Second Judge), first, tnat the former case 
which had been cited was not a parallel one to the one under 
consideration, and afforded no precedent for the decision of it; 
secondly, that time had involved the facts regarding the cuAtoni 
which obtained in the family previously to the time of Gunga Das 
in great obscurity ; although, as far as could be ascertained, there 
was no sufficient evidence of the estate having been subjected to 
division; thirdly, that after the ^death of Gunga Das, certainly no 
such division was made, Mudhoosoodun Das, younger brother to 
Jiinma Bhan having obtained no share in the original zeiniii- 
daree, but only part of some property which was in no ^ay con- 
nected with it; his son, Nurbuc, as well as Ram Narayun, 
second brother to Huree Kishen, who never pretended to have a 
right to such, and Bruj Bulubh Das, with Judhoo Bundun, 
younger brother of the respondent, being all equally excluded ; 
fourthly, that the evidence of Jye Narayuti and the other three 
witnesses was contradictory, and notcorroborative of the appellants 
claims ; fifthly, that the action instituted by Bruj Bulubh Das, 
father of the appellants, in the year 1*201, Umlee^ was not ente^red 
hy in formd pauperis: that although. the cause of his with- 

drawing that action was his inability to pay the fees required hy 
regulation 38, 1795, he was not authorized by the 3d clause of 
the 1 0th section of that regulation to enter his suit again in 
formd pauperist hut only on the payiuent of the piescribed feesi 
that therefore the present appeal was inadmissible ; sixthly, that 
it appeared that before the date of the action on which the pre- 
sent appeal was grounded (*i0th of August 1807), Bruj Bulubh Das 
had sued three successive times, first in the year, 1179, Vmlee^ 
secondly, in the year 1 1 82, and thirdly, in the year 1201; twenty- 
two years having thus elapsed between the first and third suits, 
and more than that from the date of the transactions which gave 
rise «thein ; tliat, in consequence, the third of these suits 
should, in conformity with the 14th section of regulation 3, I793i^ 
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have been dismissed, even had it not been contrary to the pro- 
visions contained in the 38th regulation of 1795, already referred 
to; seventhly, that although it did not appear that the presen t 
case came within the operation of regulation 10, 1800, yet it 
evidently could nut be a^dected by the rules contained in regula- 
tion il, 1793, because this last mentioned regulation came into 
effec t from the Ist of July 1794, while Rnghoonath L)as, the 
respondent, had sole and undivided possession of the contested 
zemindaree for twenty years before that peiiod ; that should 
the respondent die without a will, his property might come with- 
in the operalioii of the said regulation, but not so as to benetit 
the appellants, since it would only entit'e the younger sous of the 
respondent to a participation with their elder brother. 

'Ihe decree of the Provincial Court dated the 26tb of December 
1820, was accordingly aiKrnied, provision for the appellant's main- 
tenance being at the same time declared to be incumbent on the 
respondent, and leave granted to the appellants, in case of any 
deficiency of such inaiatenance, to sue for its being secured to 
them. 


ZEEBOONISA and others, Appellants, 
versus 

PUilSSUN RAI and others, Respondents. 

i 

THIS was an action brought by the presents respondents in 
the City Court of Patna, on the 30th of July 1810, against 
Ghooidiii Niijf (of whom Bhuttun, one of the present appellants, 
was heir) and others, to obtain possession of 58 beegas, 10 biswas 
of land situate in the Mouza of Jugdulub, Pergiinna Kusmeer, in 
the Sarun district, the yearly produce of which was estimated at 
1 17 rupees, and to procure the reversal of a decree which had been 
issued according to regulation 49, 1793, on the 16th of January 
lfS06, in the case of Ghoolam Nujf versus Pursuti Rai, involving 
the sum of 746 rupees, 8 anas, 3 pie, the whole amount of the 
suit being laid at 1,565 rupees, 8 anas, 3 pie. 

The statement of the plaintiffs set forth, that the mou/a of 
jugdulub, containing four villages, was an estate on the south 
bank of the Ganges, the boundaries of which were defined in an 
accompanying plan ; that that estate was the property of their 
(the plaintiff's) grandfather ; its yearly payment to the Collector’s 
office at 8ariin being 2,27 4 rupees, 7 anas; that Ghoolam 
Nujf, commonly called Duma Chowdree, the defendant, plotting 
to get the estate into his own hands, by pretending it to have been 
land left dry by some deflection in the course of the river, brought 
several actions against the plaintiffs in the Criminal Court of 
Patna for forcible seizure of the crops: that taking advantage 
of an opportunity at which the plaintiffs being unable to procure 
hail for their personal appearance, were put in jail, he had esta- 
blished himself on the place* in the mouth of CAeyt 1211, Fuslee\ 
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that subsequently in 1212 Fuslee, Jugunnath Singh, Tehuldar 1824. 
of Dinapore, in pursuance of an order from the Collector of — — 
Behar, took the whole under the management of Government, covered by 
But that eventually by his, the Collector's permission, the 
defendant and other proprietors of Fureedoonpoor and Daood- 
poor, were admitted to a participation in the lands, as they 
happened to be contiguous to their respective estates. That 
Ghoolam Niijf sued the plaintiff for 1,000 rupees, as the 
yearly rent of 486 beegas for the year 1209 Fuslee, on the 
ground of their belonging to the properties of Oanapoor Shuhzad- 
poor, under the provisions of regulation 49, 1793; that the 
plaintifl's also brought an action, in accordance with an order 
from the Circuit Judge, on a plea of ejectment from their rights, 
lhat the Acting Judge of the city, in conformity with his previous 
decree given in the Criminal Court, dismissed the claim of the 
plaintiffs, and adjudged of the defendant’s claim 746 rupees, 8 
anas, 3 pie, to be paid to him, leaving it at the option of the 
plaiiitids to bring forward a claim on the specidc ground of right 
to the property, without adverting to any alleged circumstances 
of ejectme -t. That the plaintiffs then addressed a petition to the 
Board of Revenue containing a statement of the measurement 
of the lands which had been adjusted by the Collector, and 
professing their inability to give any thing in liquidation of the 
revenue still demanded from them as if they were in possession of all 
they had held before, and the lands as above mentioned had never. ^ 
belonged to them, b«ii been gradually recovered from the stream. 

'lhat the Board had ordered the Collectors of Behar and Sarnn to 
investigate these statement^, and on their being confirmed by 
such iiixestigation, had directed the portion which had been 
retained under the management of Government to be returned to 
the plaiiitid's wuth all the rents of it from the period of its occu- 
pation. lhat the Board had also directed the plaintiffs to sue 
the holders of the other portions. I'hat the plaintiffs had 
according to ih<)se directions got possessiop of 408 beegas from 
the Collector. 1'hat those beegas were involved in the action 
brought by Ghoolam Niijf, and which was given in his favour as 
aforesaid on the 16th of January 1806. But that they were in fact 
part of the mouzaof Jiigdulub, and notin any yvay connected with 
the other two, as Ghoolam Nujf had pretended. That, Jastly, 
since it had been proved that the lands in question had not been 
ret’laimed from the river, but belonged of right to the plaintiffs, 
and as they heard that the summary decree of the 16th of January 
1806 aforesaid, having been confirmed by the Provincial Court, 
had been returned to the Court in order that it might be carried 
into eflect, tliev, in conformity with the orders they had recei\ed 
from the Board of Revenue, laid their suit for that share of the 
estate which had been given to Ghoolam Nujf, amounting as it 
first stated to 58 beegas, 10 biswas of land. 

The plaintiffs subsequently, on the 28th of June 1813, died 
a supplemental statement, to the effect, that the measures of the 
Board of Uevenue had been approved by Giivelrnment, and, iii 
consequence of that approbation, that the plaintiffs had received 
from the Collector of barua the^um of 6,854 rupees, 10 ana?, 
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1824. the amount of the rents received from the share retained under 
Gevemment management. 

:&‘eboo In repfy, Ghoolam Nujf, the first defendant, stated that the 
otters**^ contested lands were part of hts own property, situated in the 
Piirsun gai Danapoor Shuhzadpoor on the south side of the Ganges, 

aud others. That the statement of the plaintifi' declaring that they belonged 
to tlie mouza of Jugduluh, which was in reality on the noith 
bank of the river in the district of Sarun, was a mere falsehood. 
That the practice of the City Courts regarding lands lef\ dry by the 
river had always been that they should be attached to the estate on 
the side where they had been so left. That his (the defendant's) 
claim to the lands now in dispute had been established by various 
decrees, as that of the Court of Faina of January 16th, 1806, and 
15th of November 18(i9, &c. and that since the right of the 
plaintiffs was thus evidently untenable, any claim, founded on 
that right, to the rents (which had been demanded for the period 
of five years) must of course be held to be equally unworthy of 
support. 

Dost Ali, the second defendant,, stated that the disputed lands 
belonged to the mouza of Danapoor Shuhzadpoor, and no other. 
That of that mouza one half belonged to Ghoolam Nujf, the first 
defendant, and the other had devolved on himself from his father* 
That he had sold one moiety of his share to Zeeboo Nisa, and had 
divided the other among various members of his own family, and 
,that the plaintifis had no interest in them whatsoever. The third 
defendant, Zeeboo Nisa, alleged, that she had bought a fourth 
part of the mouza of Danapoor Shuhzadpoor from Dost Aii, in 
which purchase a fourth part of the contested lands are involved, 
and that she had paid the Government rent for it ever since the 
time of the sale. 

'Jhe ca^e was decided on the 28th of July 1813, in the Citr 
Court, in favour of the plaintiffs, on the ground of the report of 
the Collectors of Sarun and Beliar, and the consequent restitution 
made by the Board of Revenue; of the facts of the decree of the 
16lh of January 180^, having reference only to the rents of one 
year, its not declaring any right of permanent possession, and 
the plaintiffs being the persons from whom the Government 
revenues had been received. 

Ghoolam Nujf, Dost Ali and Zeeboo Nisa being dissatisfied 
with tliis decision, appealed to the Provincial Court; by the Judges 
of which Court that decision was upheld on the 17th of July 
1820. 'I he same parties then entered a plea of special appeal in 
the Sudder Dewautiy Adawlui, which was admitted on the 19th 
of April 1821. 

The case came to a hearing before the Second Judge (C. Smith), 
on the 6th of January 1824, when along with the papers connected 
with the cause, the proceedings in the case of Ghoolam Rusool 
and others versus the present respondents, were filed on behalf 
of the appellants. It appeared to the Court that the claim of the 
appellants should be supported, inasmuch as it seemed evident 
that they had been proprietors of the mouza Danapoor Shuhzad* 
poor since the lands in question had been recovered from the river; 
while the estate of the respoadeots lay on the opposite shore* 
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That there were several cases in point in which the same parties t8S4. 

were concerned, one in which Mr. Colebroake, a Judge of the ■ — 

Patna Proviiicial Court (on the 2‘2nd of May 1804), decided against Zwboo 
the plaintiffs, because their property lay in the Sarun district, on 
the north bank of the river, while the dilputed land was close to ad 

the south side, on which was the estate of tha defendants, a foot Aud oibers. 

deep nulla being all that remained between ; another case, Joomar- 
pooree versus Girdhur Lai and others, tried before the same judge, 

Decemtjer 30, 180'2, in which the land left dry appeared on the 
south bank of the river, the property of the defendants, while 
the Ganges, another stream, and an island belonging to the 
appellant, intervened between the lands claimed, and the eeminda** 
ree of the appellant, whose claim was therefore dismissed. 'J'he 
case cited by the respondents, it was observed, was not in point, 
relating, as it did, tu a case of avulsion and to an island formed 
in the river, not to land gradually attached to either bank; and 
that, lastly, the proceedings of the City Court and Board of Re- 
venue could not be held binding on the Sudder. It was therefore 
ordered that the City decree and that of the Provincial Court 
should be reversed, with costs aud mesne profits payable by the 
respondents. 

The opinion of the Second Judge being concurred in by the 
Officiating Judge (J. Ahmuty)on the let of March 1824; a fiual 
decision was passed accordingly (a). 


SULEEM OOLLA and others, Appellants, 
versus 

DOORPUDEE DASEE, Respondent. 

THIS was an action brought by the present respondent in the 
Ziilah Court of Jessore, on the 28th of September 1812, to 
recover from Bulram Das, and Gudadhur, her deceased hus- 
band's brothers, and Suleem Ooia and Tek Chunder, MahajunSf a 
third share of certain landed property situated io the pergunna of 
Muhmood Shahee, the annual rent of which was stated at 501 
rupees. 

She alleged that one portion of the property claimed had 
devolved on her husband as bis share of his fathers property by the 
Jaw of inheritance, and that the other portion had been purchased 
by him with his own money, and that on her husband*s death she 
was legally entitled to the whole, lliat her right had not been 
disputed by her brothers-iii-law, who had persuaded her to appoint 
them her agents, and had iniquitously inserted their own names 
instead of her’s in the Collector’s books; and in their own names 
bad sold half of the property to Suleem Oolla io the year 1804, 
and the other half in 1809 to Tek Chiunder. 

(a) This decision is conformible to a variety of others passed io cases of die- 
pilled alluvial lands, and to the prinsiples laid down in the recent enseUneat en 
that sehject. * 
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1824. ^Suleem Oolla and Tek Chunder, the two Mahiyun^^ denied that 

the lands had ever belonged to the plaintiff's father-in-law or 

AffirmitiflT husband ; and declared them to have been purchased by Duiram 
the ZtIinh ^nd Giidadhur who had sold them, as stated in the plaint, in the 
if he*dIJer yea*’Sfcl804 and 1809, rei'spectively, by a legal sale, 
as to the Bulrani and Gudadhiir in defence, alleged, that one portion of 
latter part the propeitv claimed belonged to the whole family by the plaintiff' s 
own showing; that the other had been bought by the plaintiff’s 
husband with the proceeds of the common stock, and that therefore 
the property belonged to the brothers of the deceased, for he 
had died childless, and his widow had no claim to any thing 
beyond maintenance. 

The decree of the Zillah Judge was to the following effect ; That 
it had appeared on investigation that the whole of the lands 
claimed in this case had been purchased in the life time of Rain 
Chunder, father-in-law of the plaintiff : that it was held by the 
vyuvustha of the pundit, that the plaintiff should receive the third 
part of the whole as devolving on her in succession to her husband, 
brother of the other two heirs, and that therefore the deed of sale 
produced by Suleem Oolla and Tek Chund, Mahujuns^ was null 
and void, as far as concerned her portion. 

Suleem Oolla and Biiggoo Chunder (who succeeded on his death 
to his father Tek Chund) being dissatisfied with this decision, 
appealed from it to the Provincial Court of Calcutta. 

•• 'Ihe Senior and Fourth Judges of that Court, before whom the 
cause came to a hearing on the 27th of June 1820, differed in their 
opinions; the Fourth Judge holding that the decree of the Ziilah 
Judge sliould be reversed; the Sehior Judge that it should be 
upheld, but leave granted to the original defendants to institute 
fresh suits, Buiram and Gudadhur separately, and the other two 
jointly for the recovery of any rights to which they might deem 
theriiseives entitled. 

The .Second .ludge was of opinion, that the order of the 
Senior Judge, affirmifig the decree of the Court below, was cor- 
rect and proper; but that the sub^idiary order, declaratory of the 
appellants comfietency to institute a new action, should not be 
maintained. Under these circumstances he recorded a ffnal order, 
affirming the Zillah Judge's decree, and dismissing the appeal 
with \:osts. 

'1 he parties, on this, petitioned for the admission of a special 
appeal to the Sudder Dewanny Adawliit, which was admitted. 

The decree of the Second .ludge (C. Smith), dated January 20th 
1824, recited, that he coincided in all points with the view of the 
case taken by the Zillah Judge. That if the practice of the Courts 
had admitted of it, the case was of a nature to have been settled 
definiiiveiy by one Judge : but that the First, Second, and Fourth 
Judges of the Provincial Court had all differed in various particu- 
lars; that, therefore, the i^econd Judge, who had expressed his 
f pinion last, should have sent his judgment to be confirmed by a 
Fouith, and that, without such conffrmation, the final de>-ree by 
that Court must l-e held to be informal and insufficient That for 
these reasons his opininn was. that the decree of the Second Judge 
of tne Provincial Court should be reversed as irregular, and that of 
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Zillah Judge affirmed as being conformable to the law applica- 
ble to the case. « 

The cause came next to a hearing before the Officiating Judge 
(J. Ahmuty), on the 9th of March 1824, when the above j idgment 
was coiitirined in all respects, and a decree passed in favour of the 
respondent with costs. * 


XJZEEZOO NISA, (Pauper,) Appellant, 1824. 

versus 

CULUB ALI KHAN, and others, Respondents. March 25th 

THIS was an action brought by the present appellant, in the On claitn 
City Court of Patna on the 9th of April 1814, against the present certain 
Tespondents and Moozuffiir Hoosein Khan, commonly called 
Mooliunimud Hoor, to obtain possession of eight out of sixteen of dower, 
shares which had belonged to her husband Ahmud Ali Khan, there being 
(deceased), of Seidpoor Bursa, Salihpoor, and other lakhiraj other 
niouzas, situated in the pergunna of Plioolwaree ; the annual c*onrt\vill 
pr« duce of which was valued at 2.500 rupees, with 467 rupees 
of the rents for the years 1219, and 1220 Fuslee, nos-Hcssiori 

The plaintiff stated, that her husband had given the abovemen- of them to 
tioned sixteen shares, in common with others who had respectively 
given their portions of the mouzas Seidpoor Bursa, &c. in lease eLeed 
from 1213 to 1022, F. S., to a person commonly styled Moohuin- in value 
mud Hoor; that that person had remained in possession of these her proper 
lands till 1215, F. S., paying annually 75 rupees to ^eyd 
Khan, who had a something more than a two ana share in one of pp^ponion. 
the nioiizas aforesaid; 53 rupees to the plaintiff (being the sum ate to the 
allowed for her maintenance by her husband); and transmitting rank and 
the rest to her husband, then residing at Lucknow; that Culub 
Ali Khan, the defendant, got the land from the beginning of the herfamilv 
year 1215, F. S., and continued the above payments till 12 18, although' * 
when tlie plaintiff’s husband died. That the sixteen shares which no deed of 
had belonged to him did not amount in value to the dower settled 
on her, and Mussnmmant Mukhoo, tlm other wife of her husband; coming.' 
that, therefore, she had a right to eight of the above shares, as 
had the said Mukhoo to the remaining eight ; that she possessed a 
document, given over to her for her satisfaction by her husband 
during his life time, made out by his father, and proving him to 
have been proprietor of the land ; that Culub Ali Khan had in 
1219, F. S , sent her (the plaintiff) only 33 rupees, and, conspir- 
ing with Mukhoo, her husband’s other wife, had kept her out of 
her right, and retained the land in his own hands, having never 
since sent her more than 33 rupees per annum^ that she made 
her claim, therefore, on the ground of her right to dower 

The defendant, Culub Ali Khan replied, that it was true that the 
lease granted to Moohummud Hoor was for the space of only nine 
^ears ; but that two years after the ddte of the lease, he had given 
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1824. over the land to him, (the defendant,) receiving from him 401 

, rupees, in lieu of the profits for the remaining term. And that in 

U'/eezoo 1218, F. S., Ahmud Aii, husband of the plaintiff, had granted hit 
Nisa, w. sixteen shares to' him and his heirs on a perpetual lease at an 
KUivaud rent of 401 ri^pees, 8 anas; that he had directed him, the 

oiheri. deftndant, to distribute that rent in the following proportions ; 

first, 100 rupees to Fuqeer Ali and Uolad Aii; secondly, 53 rupees 
to the plaintiff, his first wife, and the residue to Fizzutoo Nisa 
and Saeedoo Nisa his second and third wives, and Qumroo Nisa 
his daughter, that he had uniformly conformed to these direc- 
tions, beyond the sum appointed in which the plaintiff had no 
claim on the lands whatsoever. 

Fizntoo Nisa, aaas Mukhoo, another of the defendants, stated 
that she knew that her husband had, in the month of Moohurrum 
1226, Hijrect executed a lease as stated by the first defendant, and 
containing the conditions detailed by him. 'I'hat according to 
those conditions the plaintiff had annually received 53 rupees, and 
Fuqeer Aii and Uolad Ali 100 rupees, as fixed by her husband 
and assented to in an agreement signed by herself, Saeedoo Nisa 
his third uife, and Qumroo Nisa his daughter; the heirs of Saeed 
Ali Khan, deceased, 77 rupees: and themselves, that is, herself (the 
third wife) and daughter aforesaid, the remainder; and that the 
right of the plaintiff' in the land was confined to the allowance 
fixed at the above rate. 

The defendant, IVloozuffur Hoosein, commonly called Moohum- 
mud Hoor, confirmed the account given of the transaction by the 
above parties, stating him to have made oxer the land to Culub 
Ali Khan on the receipt of 401 ^rupees, and be disclaimed any 
subsequent connection with the affair. 

'I'he decree of the Register of the Court, bearing date the 
22iid Of September 1815, set forth, that the tenour of the 
case and evidence produced on the side of the plaintiff', shewed 
the deed of perpetual lease, produced by the defendant, 
Culub Ali Khan, ^ to be informal and contrary to custom; 
that only one of the witnesses who had signed it seemed 
worthy of credit, one of them, for instance, linainoo Deen Khan, 
having professed that he had been called by Ahmud Ali, a man 
whom he had never seen till that day, to make out and affix his 
seal to the document in question. 1'hat sufficient evidence also 
had not been adduced to substantiate the fact of the relationship 
which had been pretended between Ahmud Ali and the women 
:<aeedoo Nisa and Qumroo Nisa, and that the plaintiff's claim 
therefore should be adjudged in her favour. 

I'he defendants, Culub Ali and Fizzutoo Nisa, commonly 
called Mukhoo, dissatisfied with this decision, appealed to the 
Provincial Court of Patna. 

Saeedoo Nisa and Qumroo Nisa filed a petition complaining 
of their claim of relationship having been disallowed in the City 
Court, although confirmed by the statements of the two first 
defendants in that Court, and the testimony of the witnesses, 
Futihoolla Khan and others, and praying for further investigation 
of that claim. Fuqeer Ali and Uolad Aii, also presented. a 
petition, setunjg forth that they had oon.dititionaUy purchased 



CASES IN THE SUDDER DEWANNY ADAWLUT. 


333 : 


foor out of the sixteen shares possessed by Alimud Ali, for 975 
rupees ; that they had received from Culub Ali annually 91 rupeesf 
7 anas, in lieu of the sum of 100 rupees* which was their due ; 
that tliey were aware that in case of the decree of the City Court 
being adirmed or rescinded, still their interest in the land i^igbt 
not be alSecled; but they had deemed it ad\i8ab)e to give such 
a notice to the Court of their connexion with the case. 

The decree of the Senior Judge of the Court, dated March, 
the 16th, and of the Olficiating Judge, dated April the lilth,. 
1819, recited, that the deed of perpetual lease said to have been 
granted by Ahmud Ali to Culub Ali was authenticated both 
by the evidence of witnesses and the contents of the tumleek nama^ 
or deed of conveyance, made out in the name of Uzeezoo Nisa, the. 
respondent, and others, by the said Ahmud Ali Khan. 1 hat the. 
dower which had been claimed by the respondent had not been 
proved to be due. That as the women Saeedoo Nisa and 
Qumroo Nisa were, whatever the fact might he as to the validity 
of their pleas of relationship, actually in enjovmeut of part of the 
sum claimed, the suit deserved to be dismissed on the face of it,, 
since it was brought only against Culub All and Fizziitoo Nisa. 
That did the respondent think the disposal of the property made 
in the tumleek nama to he illegal it was in her option to bring 
an action on tliat specilic ground against all four in actual 
possession ; and that on these grounds the decree of the Register of 
the City Court of Patna should be reversed. I'he respondent 
entered a plea of special appeal in the Sudder Dewanny Adawlut, 
whicK was admitted on the .5lh of May 1821, The case came 
on before the Second Judge fC. Smith) on the 7th, ISlh, and' 
19th of January 1824, «ho gave judgment to the following effect r 
that the deed of perpetual lease which had been adduced j>ednng 
date the I Ith of Moohurrum, 1226, A. H., correspondif»g to the 
1st of Fhagoon 1218, F. S., and the 9th of February 181 J, could 
not be held valid. For there seemed tu be no substantial reason 
for its having been granted, nor any apparent benefit to be derived 
from it; and it could not be imagined that without the prospect of 
some advantage, whether of security or profit, any one would 
divest himself and his family for ever of ail his possessions; that 
the evidence of almost all the witnesses who had appeared on tlie 
side of the respondents to prove that deed, as well as of .^hei 
greater part of those whose signatures were aiiixed to it, was liable 
to suspicion, from many of them being hound to Culub Ali by the 
ties of relationship, or dependance ; from others, as Imamoo Deen 
and Muhdee Ali Khan having never seen Ahmud Ali till the day 
when the instrument professes to have been executed ; and from 
others, as Yoosuf Ali, elder brother of the said Muhdee Ali, being 
attached to the first respondent by friendship and community 
of religious opinions ; that the said deed being thus undeserv* 
ing of credit, the other two documents, the one providing for 
the disposition of the pretended unalterable rent, and the 
other relating to a conditional sale of four out of the sixteen 
•hares, arising, as they did, from an assumption of the validity 
of that dee4t could not he upheld. That no claim thereforo 
could, be advanced on the ground df any oc ail of theAe thr^ 
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deeds; that it appeared also that the statements of Saeedoo Niss 
add Qiimroo Nisa that they were the wife and daughter of the 
deceased Ahniiid Ali had not been confiTmed; for there was 
strong circumstantial evidence to prove that the former wae an 
obscure woman of Bengal, and had never been married, as she 
pretended ; and her daughter’s claim to a share of the inheritance 
must of course be held void in consequence; so that there were 
only two ’heirs to Ahmud Ah’s property, the appellant and Fizzutoo 
Nisa. These possessed rights of two distinct kinds, one founded 
on their dower as wives, and the other, the general one of inhere 
tance. With regard to the first, the appellant was entitled to a 
sum for her dower, pioportionate to her rank in life (and it was 
matter of 111 turiety that the dower of women in opulent circum- 
stanre< in Behar was never less than 40,000 rupees) although 
the deed executed in her favour could not be found. And to 
this, in the present case, even had the above sum not exceeded- 
the value of the eight shares, half of all the property left by Ahmud 
Ali, the appellant's claim as an heir was to be siiperadded : that 
on these grounds she must be coi.sidered as the legal proprietor 
of these eight shares, and as being free to dispose of them at will 
from the expiration of the lease (in l*2 >2, F. S.) made in 
F. S. by Ahmud Aii t> IVIuuhummud lloor, and in 1215. F. S. 
transferred by the latter to Culub Ali; and that, therefoie. (lie 
decree of the Provincial Court of Patna should be reversed, and 
that of the Cilv Couit upheld. 

The case came on a second lime before the Officiating Judge 
(J. Ahmiitv) on (he 8th of March, 1824, His decree recited, 
that the deed of perpetual lease blaring date the Hlh, and die 
tumleek nnma of the 18th Moohurrum, 1226, Hijree. appeared to 
be placed beyond doubt by the attestations of all the witnesses; 
the former ducument more especially by the evidence of two 
persons, Yoosuf Ali and Miihdee All. 'J'liat as to the latter, 
although the testimony of Jmamoo Deen was open to suspiiion, 
on the ground of that person having not even seen Ahmud Ali 
till the date of the instrument, still that suspicion could nut affect 
the credit due to the either witnesses who had signed it. 1'hat it 
should be observed, that all of the three respondents, Fiz/iitoo 
Nisa, Saeedoo Nisa, and Qumroo Nisa, had admitted the validity 
of these documents; that such a perpetual lease was not contrary 
to any regulation of Government, as the decree of the City Court 
of Patna implied ; that with regard to the plea of the appellant, 
that the eight shares in question were included in her dower, no 
mention had been made of the amount of that dower at all, except 
incidentally in the appellant's reply to the plea of the present 
Tespondonts, a mention not sufiicicnt to establish the point; and 
that on these grounds the decree of the Provincial Court of Patna 
should be affirmed. 

'J’he case was brought to a final hearing on the 25th of March 
1824, before the Third Judge of the Court (J. Shakespear), when 
it appearing U> him that the appellant had a right to her proper or 
proportionate dower ; that her husband had left no property 
or effects of any kind, excej^t the sixteen shares in the mou/aa 
detailed in the plaint ; and that the right of the first respondent to 
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these mouzas on a perpetual lease, with the authenticitv of the * 
two documents, the tumleek nama, and deed of conditional sAle " 
to Ftiqeer Ali and Uolad All, hid not been supported by sufficient 
evidence; it was ordered that the decision of the Provincial Court ^n. 
should be reversed, that of the City Coi/rt affirmed, and that the Ktlnn and- 
appellant should obtain possession of the eight shares claimed others, 
by her. 


BHUGWUNT SING (Pauper), Appellant, 1824. 

versus — 

THE COLLECTOR OF GORUCKPORE, GOPAL BUKSH, Marchaoth. 
and RAJAH OBHEY SINGH, Respoivdents. 

1 HIS was an action brought by the appellant, in for md pauperis. Public sale 
against the Collector, on the 30th of April 1814, in the Zillah 
Court, to invalidate the public sale of talookShunkerpoor, pergunna f,|(, tier's 
Amarcb. 'I he annual was stated at 2.378 rupees. The lands set 

pldintiHP, after premising that the talook was his ancestral property, nibble on 
alleged, that by reasson of the heaviness of the assessment, and 
a fall of hail in the year 1*218, F. S., he incurred a balance of three 
hundred and sixty rupees ; and that being placed under the charge tended sale- 
of the peons who served him with the demand, he went home and»V^**s not 
raised the money, but received intelligence of his estate having 
been brought to sale, as he was on the road to Goruckpore in 
company with the peons^ hnd no attention was paid to his 
subsequent remonstrances ; that he grounded the present suit on the 
Collector not having withdrawn the peons from his person, nor 
fixed up any notice at his house, as required by the regulations, 
and also, on the fact that the property (which he estimated at 
20,000 rupees), was sold for the inadequate sum of 310 rupees, 
and purchased by one Gopal Buksh, a relaAioii of the pergunna 
Canoongoe. The Collector answered, that the plaintiff' having 
entered into an engagement for the public revenue from the year 
l -'K), to the end of 1219, F. S., his talook was disposed of by pub- 
lic sale on account of arrears incurred in 1218, F. S., on the 1st of 
Octoher 1811, pursuant to notices issued on the 11th of July 
preceding; that the purchaser Gopal Buksh was proprietor of 
several other estates, and that the sale was accordingly approx ed 
of by his superiors; lastly, that, as the plaintiff did not offer any 
objection during the period of more than two months which elapsed 
between the notice and the sale, he was not now entitled to 
any attention, it was replied by the plaintiff, that he never had 
any knowledge of the notice having been issued, and that it had 
certainly never been affixed as usual at the door of his residence; 
that the Collector should produce his receipt if the notice had 
been actually served; that it was the practice to withdraw all 
process against the person when the estate of a proprietor was put 
up for sale, while, in the present instance, a peon had charge 
of him for the purpose of realizing the balance till his arrival- 
at the office; that Gopal Buksh was brother to the public Canoongoe ^ 
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1824. (Cheytun Biik«h) and that the eale was effected by the cohusion of 

tli(/ Collector's oScers. The Collecior rejoined, that* three notices 

Bliiigvrunt issued at the Sudder station and in the interior, and 

Tiafcoillec- ^ receipt was not required by the regulations, 
tor of Go*- Qn |he 27th of August 1817, the Zillah Judge dismissed the 
riickpore, plaiiitiff's claim, as he acknowledged the arrear, and as bis 
Budi and against the sale in other respects were not considered 

'RajHi/ ^ valid unde'r the regulations. Costs were directed to be levied by 

Obhey the sale of any property of the plaintiff which might be hereafter 

SiogU, forthcoming. 

On appeal to the Benares Provincial Court. Gopal Buksh, and 
Rajah Obhey Singh (io whom the former had sold his interest) 
having been admitted as respondents, gave in an answer defending 
the legality of the sale on the same grounds as those urged by the 
Collector. 

Oil the 21st of February 1820, the Fourth Judge affirmed the 
decree of the Zillah Court; and a petition for a special appeal 
having been preferred to this Court, the Chief and Fourth Judges 
(W. Leycester and W. Dorin) before whom the cause first came to a 
hearing, recorded their concurrent opinion that the decision of it 
depended upon the question as to whether any notice had been set 
up within the precincts of the estate as required by section 5, 
regulation 26, 1803. The depositions of three witnesses, adduced 
on behalf of the respondents to establish this point, were therefore 
•erdered to be taken by the Zillah Judge, and a requisition was 
addressed to the Provincial Court for a missing statement, which 
had been given in by the ('ollector, as.serting that a notice had been 
fixed up on the door of the defaultei*^ house, or, In case of that 
paper being lost, for the documents in the Collet ior's office on 
which it was grounded. The Second Judge (C. Smith), who next 
took up this case (on the 1 0th of February 1824), agreed in 
considering that it came under the above regulation, whu h he 
noticed had been his reason for recording, on the 12th of August 
1820, that a special appeal should be admitted. Mr Smith was of 
opinion that the Collector’s pleadings in the Zillah and Provincial 
Court were tantamount to an acknowledgment that no notice was 
served at the appellant’s house, as the fonner had avoided giving a 
direct answer to the plaintiff’s express denial ; and when called 
Upon by him to produce his receipt for the noti(;e, again evaded 
the question in the following words, ** previous to sale a public 
notice was fixed up at the Zillah Court-house, at the office of the 
Collector, and at that of the pergunna tehsUdar, and'ihe three 
notices were accordingly issued when the plaintiff’s estate was 
sold;” plainly shewing that he was not in the habit of sending 
a notice to the spot, and had not done so in the present instance ; 
and as his answer in the Provincial Court was to nearly the same 
purport, neither that paper nor the rejoinder containing any 
mention of a notice having been sent to mouza Shunkerpoor. 

It further appearing, that the Acting Collector, when called upon 
afterwards by that Court, declined furnishing a full account, 
stating that it bad already been done, from which it was evident 
that no fourth notice had then been recorded, as issued, on the 
records of his ofi^ce, nor even thought of ; no credit was attached 
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to the subsequent statement, that a fourth notire had been affixed 1824. 

at the plaintiff's house. 1’here was reason to believe that RSjah 

Obhey Singh, on learning the grounds on which a special appeal niingwant 
was admitted, had induced four of his cultivators by undue 
means, to attend at the tehsildar's offide, and relate a made up ^r^of 
story of a notice having been fixed up at the plaintiff* s door, nirkpore* 
and of his having given a receipt, as three of them, when Gopal 
afterwards examined on oath by the Zillah Judge, utterly denied 
all knowledge of any such notice, and stated that they told the obbey 
above story at the tehsildars under intimidation, and by the Singli, 
Rajah’s orders ; and the above conclusion was corroborated by 
the joint answer of Obhey Singh and the other defendant in 
the Provincial Court, which maintained that the regulations* did 
•not direct any notice to be served at a defaulter’s house. In 
line, the Second Judge pronounced the case to be one of 
extreme hardship on the plaintiff, caused by the negligence of an 
officer of Government, as it was obvious that the estate had 
been undersold, and the purchaser. Copal Buksh, had virtually 
acknowledged his being a relation of the CanoongoCf by bis 
studied silence on that point, and yet the Collector had transmitted 
a report to the Board, in which this person was simply styled 
a landholder, instead of being designated as belonging to the 
Canoongoe*$ family. Had the real state of the fact been repre- 
sented to the Board (the Second Jutlge observed) they would 
have undoubtedly disallowed the sale. He therefore strongly* 
urged the propriety of reversing the decrees of the lower Courts, 
and annulling the sale as illegal under the regulation before 
mentioned. The Officiating Judge (J. Ahmuly) finding on an 
attentive consideration of regulation II, 1822 (a), that none of its 
provisions affected the present case, concurred in# the above 
opinion. It was therefore ordered that the plaintiff should be 
reinstated in his estate on payment of the original arrear, and costs 
of suit were made payable by Government; Gopal Buksh and 
Rajah Obhey Singh being adjudged to piy their own expences, 
and the plaintiff' being left at liberty to sue them for mesne 
profits. 

fn) The third clause of section 7, rcfrulation 11, 1822, requires that notice of 
an intended sale shall be sent by a single peon, to be published on the estate or 
ill the mootussil in the manner therein pointed out, and the 4th clause goes 
on to stare, that No sale shall he liable to be annulled on the ground of any 
insufficiency of the notice given, provided if be sathfactorily proved that the 
copy of the notice required to be sent to the Court for publication was received 
by the Jiidi^e, or other person in charge of the Adawliit, for a period of thirty 
d«t}'S prior to the date of sale ; and provided there be sufficient evidence that the 
notice directed to he sent into the moofussH was received by the parties, or by 
any manager or Hficnt on their part, or was published at a public Ciitchery after 
the manner provided, on a date prior to that on which the sale may have 
taken place, by not less than twenty days; or provided it be satisfactorily 
proved hy other circiitnsinnces, or (here be sufficient ground to presume that the 
dcfaiiber was fully aware of the demand being outstanding against the mehal, 
and of the intended sale, for a like period before the day of sale." In the present 
instance, the required formality was not observed, nor was there reason to 
suppose that the defaulter was aware of the demand fur the prescribed period. 
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1824 . * BHUGGO SING, Appellant, 

.■ ■■ ■ . versus 

April Ath. DOONDA SING, Respondents 

Claim to ThIe respondent brought this suit against the present appellant 
recover a on the 22d of March 1819, in the City Court of Patna, for the 
debt on recovery of 2,000 rupees principal, and 1,325 rupees interest, at 
twelve per cent per annum, the whole amounting to 
appearing 3,325 rupees. It was stated in the plaint, that Baboo Boghooree 
that the Sing divided his entire property into sixteen parts, and gave eleven 
stamped of them to the plaintiff and tive to the defendant; that some time 
wTicMhe transaction the said Baboo, and subsequently his wife, 

bond WHS died; that on this the plaintiff borrowed the sum of 6,400 rupees 
executed to perform for the deceased the usual exeqnial ceremonies ; and 
in the year the defendant having balanced the account of expences for 
oftiiekind above ceremonies, and not having money to pay his share, 

prescribed executed a bond engaging to pay the plaintiff w^ith interest the sum 
for use by of 2,000 rupees, as his proportion of the charge. 

The reply of the defendant contradicted generally the above 
which had Statement, and proceeded to deny the expenditure of the above- 
been alter- mentioned sum (6,400 rupees) for the exequial ceremonies of 
ed hv Older Bughooree Sing and his wife ; also the executing of a bond in 
Board of plaintiff; the making out any accounts whatever with 

Revenue short, every thing stated in the plaint 

in l«oi.* On the llth of November 1819, the Acting Judge recorded his 
opinion, that from the testimony of the four witnes^^es to the bond, 
especially that (»f the actual drawel up of it, no doubt could be 
entertained as to its having been the voluntary act and deed of the 
defendant,^ and that his denial of its authentic ity was not worthy of 
consideration. Looking therefore on the defendant as debtor to 
the plaintilf in the amount specified in the bond, with the intere>t 
thereon, it was ordered that the sum of 3,325 rupees principal 
and interest, together with costs, should be paid by the defen- 
dant. 

The defendant appealed from this decision to the Court of 
Appeal at l^atiia, and on the 29th of November 1«20, thet Court 
alhrmed the decree, dismissed the appeal, and rendered the 
appelkant liable for the whole costs of suit. 

The appellant then petitioned for a special appeal to the 
Sudder Oewanny Adawlut, whicdi was admitted, the bond on which 
the debt was claimed appearing to have been drawn up on paper 
not bearing tlie prescribed stamp. A memorandum to the fol- 
lowing effect, with the signature of the Superiiidendant of >tainps 
was filed by the appellant, ** Papers were stamped at the two 
upper corners from the commencement of the stamp office bearing 
the 9th of June 1797, one thousand seven hundred and ninety 
seven 

“ Papers stamped in the middle of the paj^er above and below, 
instead of at the tw<; upper corners p^e^iou8ly in practice* ordered 
by the Board of Revenue on the 2*id of September 1801, one 
thousand eight hundred and one.** I'he respondent insisted on 
the authenticity and validity of the bond. The stamped paper wan' 
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purchased, he stated, long before the bond was Executed, and inde<* tB24. 
pendently altogether of the written instrument, there existed ofal — ■■■ * *■ 
e?idetice to prove the debt. That such evidence might be received Bhagoo 
on failure of documentary proof he contended was indubitable and Sing, v. 
had been established by the Court of Sudder Dewanny Adawlut on 
a reference from the Acting Judge of Zillah Cawnpore. A copy 
of this document he filed and it was in the following terms: 

* A shroff residing at Cawnpore, who had a regularly constituted 
agent settled at Lucknow, having been formerly in the habit of 
executing koondeei on plain paper when the amount was receivable 
at that place, where of course no stamps were used, now refuses to 
satisfy the demands made upon him by individuals who have paid 
for such bills, on account of their not being drawn up as requied 
by section 11, regulation 1, 1814, on paper bearing the prescribed 
stamp. 

• The agent, it must be observed, has long since absconded from 
Lucknow, although the principal is still at Cawnpore. 

Should the amount received by the latter, in- exchange (or hoon* 
dees on the former, prove to be irrecoverable, on the plea above 
noticed, the injury sustained will be very extensively fblh 

Although, under a rigid construction of the« regulation, a suit 
resting on a document of the description in question seems to be 
inadmissible, yet, as the case appears to be attended with a circum- 
stance sufficient to form an exception from the rule, that of the 
amount being receivable in a foreign country, and as the rejection '* 
of the applications that have been made would be productive of 
considerable hardship, I consider it proper, before proceeding any 
further, to submit the questi&n for the consideration of the Su- 
perior Colli t. 

The reply Was as follows : • 

1 he case submitted by you appears to be, that A., a shroff at' 
Cawnpore, draws bills on unstamped paper on B., his agent 
or correspondent at Lucknow, and B. having absconded, A. 
refuses to satisfy the holders of the bills, plbading that the bills, 
as not being drawn on paper having the stamp required by regula- 
tion 1, 1814, are of no avail. 

The Court observe, that the drawee not being forthcoming, the 
holder of bills has his remedy in virtue of them, as a matter of course 
against the drawer, supposing them duly stamped. But thef bills 
in question being on plain paper, there seems no mode of avoiding 
the penalty of the stamp regulation, except by procuring a stamp 
to be affixed lo them by payment of ten times the duty, under 
the provisions of the 9tli section of the regulation quoted, sup- 
posing sixty days not to have elapsed since the date of the billsi 
The penalty, however, of the stamp regulation, in the case of a 
bill being drawn on unstamped paper, and no stamp being any 
longer procurable to it, is no more than this, namely, that 
the bill on plain paper cannot be admitted in evidence by the Civil 
Courts. But the transaction between the parties is not invalidated 
or afiected ; and if other proof can be brought by the bill holder 
to the fact of the shroff having received the consideration for 
the amount is still recoverable, likq any other debt. It is clears 
however, that the hill being no longer evidence; the proof of.tki 

YOL. HI. V V * 
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transartion is rendered more difficult, and in some cases perhaps 
— infprarticable. 

In the cashes to which you allude, the parties who hold the bills 
mll^t take the consequeure of their want of caution, or of their 
rniiiiicance at evasion of the stamp duty, in not having seen that 
the proper stamp was used, according as either shall appear 
iiii putable. 

the cliviimstance mentioned in the last paragraph of your 
letter dues not appear material; inasmuch as bills drawn at Cawn- 
pore on Lucknow cannot be considered exclusively payable at tiie 
Later p'ace, for supp’^sing them dishonoured at Lucknow, there 
alway> remains the hnal recourse against the drawer at Cawnpore. 
And no reason appears why the si imp should not be used on such 
bills. 7 hough the st.imp iiiight be i.'seless at Lucknow, it would 
not be so at ('awnpore, where the bills are always liable to be 
returned ; and where the regulation requires that bills should not 
be w ritteii except on stamps. 

Jf there was premeditated fraud in these cases on the part of 
the shrod* \Oio drew the bills on plain paper, it may be a matter of 
regret that the regulation prescribes no Hoe or pecuniary penalty 
for his evasion of the stamp duty, and that the only penalty, 
^iz. the loss of the bill as evidence, tails not on him, but on ethers/* 

I’he case came to a heaving before the Second Judge (C. Smith) 
on the 16th and 17tkof February 1824. After examination of all 
• the pipers connected with the suit in the f’ity Court, the Court 
of Appeal, and those filed in the Sndder Dewanny Adawliit, also 
apioce.ding of this Court in the case of Meetinjah Kai and 
others, appellants, versus Joogul Kishen, respondent, the letter 
from the Acting Judge of Cawnpore to the Register of this Court, 
dated the 1 1th of June 1819, and the answer to it, dated the 25th 
of June 1819, filed by the vakeels of the respondent, with the 
English memorandum srgned by the Acting Snperii.tendant of 

imps, d.ited the 9th of Marcli 1821, and a copy of the stamp 
sold, filed by the 'vakeels of the appellant, he recorded his 
opinion, that as it appeared from the contents of the document 
signed by the Superii.teiidant of Stamps, that on the 22i)d 
of September 1801, the stamp which was sealed i;r staniped at 
the top and bottom, came into use and su[)eiseded that which 
had fhe stamp at the two corners, by older of the Board of Re- 
venue, the stimp upon the bond dated the 4th of September 
1813, filed by the lesj ondent, was not according to the legal 
mode of stamping. Fmiher, the evidence of the stamp-seller, 
Bijnath JVIookerjee, whose name appeared <»n the bond, by no 
means established the fat t of its having been sold at all, nor 
xvas ihe seal of Mooftee Alnseeh Oollah upon the said bond, at 
all clearly supported by evidence : for the witnesses of the res- 
pondent had stated nothing but upon hearsay : moreover, it ap- 
peared that two of the said witnesses were servants of the res- 
pondent, and there was not much credit to be attached to the 
evidence of the other two, one of whom was a Mahtoon and the 
other a cominon Peon; whereas it was customary in executing a 
bond for any large sum to have res|>ectable witnesses to it. Fur- 
ther, it was not proved by any means that the respondent had 
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borrowed the sum mentioned, and spent it in performing the 1824. 

Sraddh or exequial ceremonies of the deceased. 'ihe apjfel- 

lant had accounted for his obtaining ihe money sf>eiit in the BIiokoo 
ceremonies another way, but in neither of the Courts below had 
witnesses been admitted in support of liis assertion. Ag^iii, ifs/fig. 
the 2,000 rupees had been owing, still it appeared to the Second 
Judge that the appellant would not willingly have acknowledged 
the debt, nor have voluntarily executed a bond for the payment 
of the sum. It was to be remembered that Doonda Sing had, 
at no very distant period, brought a false action into Court, as 
might be seen on reference to the case No. 230. I hese circum- 
stances, therefore, considered, since the justice of the respon* 
dent's claim could by no means be admitted, the Second Judge 
thought it was fit to reverse the decrees of the Courts below, and 
dismiss the suit of the respondent with costs in all three Courts. 

On being sent for confirmation to a Sec ond Judge (J. Ahmnty), 
and the state of the law respecting stamris being enquired into, 
it appeared to him that the execution of the bond in question was 
not in accordance with sections 2 and 12, of Regulation 7, 1800. 

Besides, it was seen by a communication from the Siiperintendant 
of Stamps, dated in 1821, that the bond was net executed accor- 
ding to the rules prescribed by the Board of Revenue; nay. in 
that very year (1800) a new method of stamping was introduced, 
and though the bond in question was dated twelve years subse- 
quent to this change, yet it was not drawn out in accordance '* 
with it ; therefore, admitting it to have been actually the deed 
of the patties, it was not a le^al instrument. 1he decrees of the 
Courts below were therefore reversed with costs (a). 

(a) ft mny be here observed (nUbough in the opinion of one obthe Jiidirea 
of the Siidiier Dewanny AdawJiit no allusion was made to the circiiiiistancv) 
that the decision of the superior Court might have been different had the debt 
been clearly proved to have been due. The informality of the iiislniiiient had 
doubtless great weight in influencing the ultimate decree, hut the Second Jiidee 
rested his opinion, as will have been observed, mainly cfn the facts of the case as 
they appeared in evidence, and was guided at least as much by cquiiable as by 
strictly legal and technical considerations. 
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CHOWDHREE DOOD RAJ SINGH, Appellant, 
versus 

MOOMUMMUD YAHlA KHAN, Respondent. 

f 

appellant, Chowdhree Dood Raj, instituted a suit against 
reree leAse Moohummud Yahia,on the 20th of February 1817, in the Uewanny 
Zillah Be- of Zillah Behar, to recover possession of a ceitain mouza 

har conti- in the pergunna of Amurthoo, the jumma of which was 303 
niied to the rupees ; also to recover the sum of 992 rupees, the profits derived 
heir of the from the said property for the time between the years 12 L 3 and 
siicrL^sso’r ^ Fuslee ; altogether amounting to 1,295 rupees, 
ofthegran- ' In this suit the plaiiitifF set forth, that the whole pergunna 
tor not above mentioned was the property of the defendant, and that in 
proving^ the year 1197, F. S., he received from Bheekhum Singh (whose 
a llfegnmt plaintiff is), an engagement in writing for the moiiza in 

only. question, at a yearly jumma of 303 rupees, and continued the 
agreement to his children after him, by deed delivered to the said 
Bheekhum, according to which agreement, and in full confidence 
therein, the grantee laid out much money on improvements and 
cultivation of the said motiza, and regularly paid the rents to 
the proprietor ; that on the death of Bheekhum in 1213, F. S., the 
plaintiff took possession of the property, and retained it up to the 
middle of the same year ; but that, in the commencement of the 
** ensuing year, the defendant, seizing on the mouza by force, 
ousted the plaintiff therefrom, and laid the foundation of the 
present action. ^ 

'fhe defendant, in reply, stated that from the year 1190, in 
which > ear the property accrued to him, up to the year 1200, it, 
together f ith the title deeds connected with it, remained in charge 
of Nawab Ali Ibrahim Khan, the uncle of the defendant, he being 
under age, and the pergunna of Amurthoo was let in farm to 
Deo Narain Kai, father of the plaintiff, under the name of Ajeet 
JSing, for the period* between 1192 and 1200, F. S., that alter 
the death of the Nawab, the custody of the estate came into the 
hands of his two sons, and in the year 1202. it came into the hands 
of the defendant, till when the defendant had no controul over 
the property; that it was therefore impossible that he, in the year 
1 197, could have executed the deed in favour of Bheekhum, as 
stated by the plaintiff; that in the year 1201, after the expiration 
of the term for which Deo Narain had taken the land, and the 
death of the Nawab, his two sons above mentioned, forming the 
design of gaining possession of the estate to the prejudice of the 
defendant, they (the defendant being in possession) instituted a 
suit against him for the right to this mouza, and that Bheekhum 
Singh joining them, stated to the defendant that he had received 
a mokurreree grant from the Nawab ; that the defendant accord- 
ingly demanded the deed from them ; and they gave a written 
promise to bring the deed or deeds in two months from the date 
of the promise, namely, the 1 1th of Sawun 1202; but that Bhee- 
khum Sing having no such deed to present, never fulfilled the 
promise, and after his death, in the year 1213, the plaintiff 
was towards the defendant, in every respect, as the other Ryots 


1824. 

Apcil l2th. 

ft, 

A Mokur^ 
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'fnd cultivators of the estate: that if the defeodant had 1824. 
Dusted the plaintiff, as was stated, he would not have remained — — 
eileiit from 1213 till 1224, being nearly 12 years; that besides, in CUowdhree 
the sunnud of the defendant, the words “ to his children” were 
not to be found ; and, lastly, that the plaintiff had stated himself Afoohum- 
to be the heir of Bheekhum Singh, but that there was no truth in mud Yabie 
the assertion. On the 6th of January 1818, the Acting Judge of Kban. 
the Zillah expressed his opinion that no sufheient reason had been 
assigned by the plaintiff for his long silence- on the subject (I I 
years and 1 1 months), nor was the mokurreree grant said to have 
been executed in favour of Bheekhum Singh, or the possession of 
the property by the plaintiff, by any means proved ; but that, on 
the contrary, the possession of the mouza in dispute by the 
defendant, without hindrance from any one, after the death of 
.Bheekhum, and his being still possessed of the land, was clear. 

On these grounds the plaint was dismissed, and the costs made 
payable by the plaintiff. 

The plaintiff from this decision appealed to the Provincial Court 
of Patna, where the above decree was affirmed with costs* 

From that Court the appellant petitioned for a special appeal to 
the Sudder Dewanny Adawlut, which was granbsd. 

The case was tried Originally by the Second Judge (C. Smith), 
to whom it appeared, on examination of all the evidence adduced, 
that the proofs in the present case were the same with those of two 
other cases which had been decided by the Court. '• 

The evidence of Meer Ahmud Hoosein Nazir, and that of two 
of the five witnesses to the engagement, dated Sawun 1202, Fuslee^ 
of whom three were dead, was gone into, together with that of 
others. 'I he Second Judge did not consider the alleged engagement 
entitled to any credit, because if such had been executed by Bhee- 
khum Singh, why did not the respondent, on the non-performance 
of its condition, namely, to produce his title deed within two months, 
instantly oust the said Bheekhum : again, since the kubooleut, or 
engagement, must be in the hands of the Respondent, if in that 
grant any thing was mentioned concerning ** the life time of Bhee- 
khum Singh,” why had not the corresponding engagement been 
produced in confirmation of this statement Besides* from the 
state of the present case, and that of others connected with the 
claims of the respondent to the pergunna in question, ft was 
clear that these kinds of .grants were frequently executed by the 
respondent ; probably from a regard to his own interest, as tending 
to ensure the better cultivation of the estate ; and it was easy to 
suppose that this grant to Bheekhum Singh and his children was 
executed with the same object. Setting, however, supposition aside, 
the evidence brought by the appellant went to prove the fact, and 
to disprove, besides, what had been stated by the respondent, 
relative to his being under age at the date of the grant. More- 
over, the decision of this Court, in the case where the present 
respondent was appellant, and Sham Deo and others were respon- 
dents, was enough to settle the point of the controul possessed 
by the respondent over his affairs at the time. For it was proved 
in that case, that in the year 1193, F.S., the respondent had 
assigned a certain mouza of the pergunna Amurthoo to Shah 
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1824. Ahmud Hoosein in perpetual mokurreree tenure ; Prem Deo Ra!, 

faVher of Sham Deo Rai. having bought from the above grantee 

Chowdhrec the said mokurreree ; and that if, therefore, a sunnud by the 
DooclRnj respondent, dated iti i 193, had been acknowledged by this Court, 
Mootum- inupt also recognize as* valid one dated in 1 197. 
mud Yahia Again, (he re^polldellt had compared the present case with a 
Kbao. former one. It did not appear on examination of the case refer- 
red to, that any similitude existed, since in the decree of the Court 

of Appeal of Patna in that case (which was afterwards contirmed 
by tlie Siidder Dewanny Adawint), it was clearly stated, that 
the grant in favour of Amjud Ali was tor his life time only, and 
the continuance of the mokurreree claimed in th.il case was 
not allowed by the Court. On these grjiind<, the Second Judge 
recorded his opinion, that the two decrees of the t^mris below 
should be reversed, and a decree passed in favour of ihe appellant, 
the costs of all three Courts being charged to the resf)ondent. 
It was further pro\ided, that the appellant, on obiaining possession 
of the estate from 12'23, Fuslce, should pay rent to ihe respondent 
(55 rupees yearly) during his life, and slionid receive from him 
1,016 rupees, 12 anas, on account of tiie profits on the land from 
1213 to 1223; a^d that from that time up to the time of his 
gaining possession, whatever profits shoulcb be received from the 
estate he might recover by a sepiraie action. Tiie f)fficiating 
Judge (J. Ahinuty) concurring iu this opinion, a final decree was 
* passed accordingly (a). 

(«) The |)er(^iinna of Amnrthno in Zilliih Behar was one of those places for 
which a Bpeciiil arrangement was made utitcc^denily tu the decennial settlement 
hy Mr. Thomas L>iw. Mr. liarington, in a note to his Analysis of the Regula- 
tions, vol. 2, page 24i), observes that ** certain mokurreree or permanent faims, 
which had lf?en granted hy the former government of the coiintr}', or by the 
British Government before ilie period ol the decennial settlement, and which 
by the rides for that settlcMnent were to be continued in force during the lives 
of the lessees, are also included in tUc Jumma of the farmed districts. Two 
mokurreree farms of this desrription in the district of Beliar, viz. Tilharah, 
farmed to Meer Moliiiinmnd Bakir Khan, and Rajgeer ^mmtheo, farmed to 
Moliiimmiid Yahia Khan, are assessed, after dediu tiou for the jttgeer abolished, 
the former at 7'2,5tj3 rupees, 8 anas, the latter at 26,002 nipees. The same district 
comprises otlier mokurreree farms to a stdl larger amount, which were consti- 
tuted in the year 1788, or Fuslee yvnr 11*16, the year preceding the decennial 
settlement of the residue of the Behar Province; and which it is material to 
remark are excepted from some of the general rides for that settlement ; 
particularly tiiat which declared mokurreree leases to persons not the actual 
proprietors of the land included in such leases, though granted or coiiiirmed by 
the Supreme Government, to be for the lives of the lessees only." 
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SEAM BEGUM, and others, Appellants, * 

versm 

GHALIB JUNG KHAN, and others, Respondents. 

» • 

THIS was a suit brought in formd pauperis by the respondents, 
on ihe 5th of July 1819. in the Court of Appeal for the Bareilly 
division, against the appellants, to enforce the division of the 
property of the late Moohunimud Azeem Khan (of whom the 
plaintitFs claimed as heirs) into ninety- two parts, and to recover 
forty- nine parts of the same. The property was stated to consist 
chiefly of houses, gardens, jewels, furniture, and ready money; 
Uie whole valued at 14,700 rupees, as specified in the plaint. 

The plaint set forth, that the property above mentioned was 
accumulated by the deceased Nawab, of whom both parties were 
heirs at law. The said Nawab, it was stated, died on the 1 3th 
Zeehijf 1228, A. H., leaving as heirs Mussiinnnaut Seirn Begum 
(a defendant) his first wife, Hidayut Oollah Khan, his son (father 
ofNuimnt Oollah), Roshun Ara Begum and Ujeeb Begum, daugh- 
ters of Seam Begum (defendants); also the plaintiffs and their 
sisters, born of Shaiim Beebee (deceased), who ^as second wife of 
the deceased Nawab, and Badshah Begum, third wife of the same. 

According to the law of iniieritance, the property above specified 
being divided into ninety-two share-^, and forty-three being sub- 
stracted as the proper shares of the defendants, foity-nine 
remained as due to the plaintiffs. But the defendants had not 
made any division as above, but had taken illegal possession of 
the whole. * 

'1 he defendants stated in answer, that the above allegation was 
unfounded. In the first place, that Mubarick Begum lijKHight an 
action against the defendants for the re -nvery of a share of the 
propel ty now sued for, and the suit was dismissed by the Register 
who tried it, and ihat dismissal was confirmed by the Judge of the 
same Court ; that the case was now pending, ^having been brought 
by speci il appeal into the Provincial Court of Appeal. 

Se (iiidly, as the plaintiffs had failed previously in a suit they 
brought for the same property, the suit being dismissed by the 
Register and the Judge, and a special appeal not having been 
granted, tliey could not, according to the provisions of section 10, 
regulation 2, 1803, bring the same action again into Court, 'fhis 
action hid i)oeii silted as renting upon the law of inheritance, 
but by the auihf)rity of that law, as delivered by the Mooftee in one 
of the previriiis suits, no part of the property in dispute could 
belong t ) the plaiutifis : besides, supposing that the plaintitfs had, 
as they stited, a claim to the property, the jointure or settlement 
of Seim Begum, one of the defendants, amounting to three lacks 
of rupees, absorbed the whole of the property left by the deceased. 
The Nawab had, it was stated, during his life, made over to the 
said Seam Begum the whole property instead of her settlement of 
three lacks of rupees. It was clear, therefore, that not one of the 
heirs of the deceased had a claim to any part of tlie estate, and, in 
point, of fact| not one of them had a claim to possession of any 
part of it. 


1824. 


April 13tlu 

«• 

A suit 
founded 
on a cUim 
of inheri- 
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1824. On trial in the above Court, the first Judge took the opinion ot 
Ms law officers, who delivered their futwa that the plaintiffs had 
Seam Be- no title, from the 1 Ith of Rubeeoosanee 1215, A. H. the date of 
gum and jJjq of hiba bil~iwvz^ or gift for a consideration executed by 
cValib the deceased Nawab ici favour of Seam Begum, in lieu of her 
Jung Kban dower, to any share in property accumnlated before that time, but 
and others, that they might share, agreeably to the law of inheritance, in 
property* acquired since that date. 

I'he Court, on this opinion, having ascertained what property 
had been acquired subsequent to the deed above mentioned, 
directed the divi>ion of the same into ninety-six shares, of which 
forty-nine were adjudged to the plain tifis. 

From this decision the defendants appealed to the Sudder 
Dewanny Adawlut, laying the appeal at 5,234 rupees, 13 anas, 4 
pie, the value of the property adjudged by the Court below to the 
other party. 

On the 23d of November 1822, when the case came on, the 
respondents being absent, though they had received a summons ta 
attend, the trial was ordered to proceed ex parte. 

The case was accordingly brought before the Second Judge of 
this Court (C. Snpth), on the 6th and 7th of January 1824, in the 
absence of the respondents. He declared his opinion that the 
suit had been erroneously entertained, as the respondents had 
been cast in a suit resting on the same ground, and to the saine^ 

* effect as the present, brought against one Niamut Oollah, both in 
the Court of the Register and the Judge, and their petition to the- 
Provincial Court for the admission of a special appeal had been, 
disallowed. 

The substance of the reasons given by the Register for his 
decree in^the case adverted to was, that the deceased Moohummud 
Azeem was not legally married to Shaum 13egum, the mother of 
the plaintiffs, through whom they claimed to inherit. 

The Judge’.> decree recited that the mother of the claimants was 
a hired slave, and that it appeared from the authority of the law 
officers, that the children of such a woman were not entitled to 
inherit lier master's property, the circumstance of slavery being a 
bar to inheritance : and the offspring of a concubine (she being a 
hired slave) were also slaves, and the property of the master of their 
mcther. The mother of the claimants, the Judge observed, even, 
supposing her to have been a slave in the legal acceptation of the 
term, could not have been married to their father, inasniuch as it 
was illegal, according to the Moosulmaun law, fur a man to marry 
a slave, he having at the t’lme a free wife living; since then the 
respondents had been declared by the above decisions to be the 
slaves of the Nawab, and their claim to share disallowed on that 
ground, in two different Courts, the admission of an appeal founded 
on a claim which was to the same efl'ect as that former'y dis- 
missed, would be at variance with the pro\isioiis of section 9, 
regulation 2, of 1803. For, when a suit involving a question of 
inheritance had been decided according to law, it was not in the 
power of the plaintiffs to bring the same action again into Court by 
elaimiug a larger amount and suing other individuals. On these 
grounds, not considering the case one which could be legally gone 
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into, the Second Judge recorded his opinion that the decree of the 1824. 
BareiJly Provincial Court should be reversed with costs ; further ■ 
providing that if (acting on the decree of the Provincial Court) the Senm Be- 
eppeiJants had given over lo the respondents the fortv-nine 
shares awarded by that decree the said shares should be fortnwith ** 

restored to the appellants. Jung Khan 

• The case came next before the Officiating Judge (J. A hmuty) and others, 
on the 1st of March 18*24, and he, concurring with the Second 
Judge, judgment was, on the 13th of April, dually passed in favour 
of the appellants accordingly. 


RAMCHURN LAL, Appellant, 1824. 

versus 

MUSSUMMAUT TEJ KOONWUR (Pauper), Respomienl. Arril gist. 

THIS suit was instituted to the^ Provincial Court for the division 
of Bareilly by the respondent on the 26th of August 1819, against suited on 
Ajoodhia Pershad, (adopted son of Mussumm^ut Seetiil Bhuo, the ground 
wife of Dwarka Das, deceased), and Ram Chund and Bunseedhur ; 
also, by a supplemental plaint, against Baboo Madhoo Sahaee and 
Baboo Benee Sahaee, infants, heirs of Mussiimmaut Seetul Bhoo whole 
aforesaid, and against Ram Lai, guardian of the two infants, sum due to 
residents at Benares, to recover the sum of 29,829 rupees, 
principal, and interest on tbe same, on account of a certain and * 
deposit of the above principal, the whole amounting to 138,326 iinviug sub- 
rupees. seqiiently 

The plaint by Tej Koonwur set forth, thaft her deceased hiis* Instituted n 
band Chowdree Jodha Bulleo was in the habit of keeping his 
accounts at the house of Mynpooree, of which Bunseedhur was debt, whicli 
Gomashta. The said Chowdree had a ceriain balance in the whs award- 
hinds of that house which he was accustomed to draw upon by » 

orders signed and sealed. These transactions were carried on bvtliifde- 
dnring the period between the years 1864 and 1866 of the Siimhut rJndant to 
eJra. There had been transactions previously between Chowdree the Sudder 
Jodha and Bunseedhur by which, and agreeably to the instructions 
of the former, the latter had become security for a certain Raja tile nonsuit 
Himiinchal Singh in the amount of 1 1,383 rupees ; afterwards,wH8rc- 
however, an action was brought against him by Chowdree Jodha versed and 
ill the Bareilly Court of Circuit. When the suit was about to 
come on to a hearing, evidence was demanded from the parties, be Vc- 
and the plaintiff put in accounts and other evidence to the point tried on its 
in question; the defendant simply resting his defence on the merits; and 
circumstance of his being a Gomashta of the house, and not 
therefore personally and singly liable for the debt. On an inspec- gi'veSfor*” 
tion of the accounts produced, it was seen that the action would the plain- 
lie for a larger sum than 11,383 rupees, which was not the whole tiff, the 
amount claimable. On this ground the Judge ordered a nonsuit, Sudder Do- 
with intimation to the plaintiff that a suit might be brought for /^dawlut 
the total amount due to him. The said Chowdree Jodha Bullee awarded 
afterwards became involved in some difficulties respecting the payment of 

VOL. 111. X X 
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1824. p^yroenl of his rents, and was uuable therefore to prosecute hie 

claim. On his death he left no other heir than the plaintiff, 

Oie whole Mussnmmaut Tej Koonwur. She, when applying for a settlement 
denceTjfts house aforesaid was referred for every thing to Bunseedhur, 

being due who cfenying all knowledge or connection with the business, the 
havitiirbeen plaintiff was compelled to bring the present action, 
furnwhcil, I'he defendants were summoned, but nut appearing, the suit 
havin'Tieen ^ hearing on the 27th of September 1820. The claim of 

norpgiila- plaintiff appearing substantiated by the absence of all defence, 
rityiii pie- as well as the e^idence of witnesses, further that Mndhoo Sahaee 
ferring the and Benee Sahaee (infants) were heirs to the interest possessed 
® by Gopal Das and Dwarka Das in the house of business ; that Kam 

Churn Lai (one of Che defendants) was manager for the same 
house, with the full privileges of a partner; the Provincial Court 
decreed the payment with costs of 38,326 rupees, by the three 
persons abovementioned, namely, Madhoo Sahaee, Benee Sahaee, 
and Ram Churn Lai, to the plaintiff Mnssummant 'I'ej Koonwur. 

From this decree the defendaiits appealed to the Sadder De- 
wanny Adawlut, and the case coming on before the Second Judge, 
the consideration of it was postponed to allow of a new trial in 
the original suit 'mentioned above, in which nonsuit had been 
ordered ; also for the production of p^^pers relative to the release 
of Raja Himunchul Singh by the interposition of the plaintiiFs 
deceased husband Jodha Bailee. 

It again came before the same Judge on the 19th of April 1824. 
It was seen that in the case of Koonwur Siiddun Singh versug 
Raja Hiniunchiil Singh for the recoi'eiy of 11,383 rupees, which 
was given in favour of the plaintiff in Ziliah Etawah on the 16th of 
November 1808, and which decree being reversed by the Court of 
Appeal, ttie suit was finaily brought into the Court of Sudder De* 
wanny Adawlut, and a decree there passed confirming that of the 
Court of Appeal, the defendant Bunseedhur put in a document, 
constituting himself security for the Raja Himunchul Singh (who 
was then under Gdnhnement for nonpayment of the costs of suit,) 
both for the appearance of the said Himunchul and his payment 
of the debt. Frcmi the papers which had been sent according to 
requisition from the Court of Appieal at Bareilly it was ascertained 
that .the amount in which Bunseedhur was nominal surety had 
been paid into the Court on the 8th of July 1809, and was 
returned to him on the subsequent reversal of the Ziliah decree : 
for this a receipt was among the records of Court, and in that 
receipt the above Bunseedhur called himself Goniashta to Gopal 
Das and Dwarka Das. From the evidence put in by the appellant 
(Kam (. hum) it w&s manifest that he had refrained from producing 
the books of the house, since from them the connection of the 
house with the business in hand would be proved. Nor did the 
appellant deny the agency of Bunseedhur, but stated him to be one 
in whom no confidence could be placed, and who had embezzled 
large sums of his employers money. 

On these grounds, it was clear to the Second Judge, that the 
sum was paid through the house, and returned back to the house, 
the partners of which were* therefore accountable for the same ; 
and that wbon it was paid back, it was not placed to the account 
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of Cbowdree Jodha Bullee, to whose heirs it was at present due. 

This being sufEciently made out by the evidence, he was»of — — 
opinion that the decree of the Bareilly Court should be affirmed, ftinchnra' 
as fur as regarded the sum of 11 ,383 rupees, but be by no means 
agreed in the other points of the decree.* He therefore recorded ni&irtTej 
his judgment, that a decree should be passed amending that of the Koonwur. 
Bareilly Court, and awarding to the respondent the sum of t22,766 
rupees, being the interest and principal on the suhi above 
mentioned. 

The case being next brought before Mr. Shakespear (Third 
Judge) on the 20th of April 1824, he recorded hhs opinion to the 
following effect: 

It appears that the respondent brought an action for 11,383 
rupees, as security money for Himunchul Singh, in the Bareilly 
Court of Appeal, in which case a nonsuit was ordered for the rea- 
son given above ; and the plaintiff then brought another action 
for a larger sum, namely 38,326 rupees. From the oral and 
documentary evidence it is clear that Bunseedhur, Gomashta of the 
house of Dwarka Das, paid into Court the sum of 11,383 rupees, 
as security money for Himunchul Sing, out of monies deposited 
with the house by Chowdree Jodha Bullee, and^that this sum was 
afterwards returned to the house through Bunseedhur. As 
the return of this sum was not to be found in the account 
current of Jodha with the house, the Third Judge stated that 
his opinion corresponded with that of his colleague respecb- ** 
ing the award of the sum of 11,383 rupees. As to the fur^ 
ther sum, his opinion was that there was no reason why, in the 
previous case before the Bareilly Court, the plaiiuitf should have 
been nonsuited because he brought his action for a particular 
isuin, less than the whole amount claimable; yet as thck case had 
occurred, the plaintiff had made out a clear title to the remaining 
sum also, which there seemed no reason against awarding to him. 

From the evidence on the case, it was clear in the Third Judges 
opinion, that Bunseedhur was the Gomashta t)f the house, and by 
the custom of the country the heirs to the interest in a banking 
house are answerable for all acts done in the name of the house 
bv its agents. Bunseedhur bad admitted by the accounts pro- 
duced by him before the Court, that he had received from the 
husband of the respondent 29,829 rupees, but no proofs was 
brought to the assertion that 30,507 rupees had been drawn by 
that individual from the house. It was incumbent on the appel- 
lant to bring forward their original account current with Chowdree 
Jodha Bullee, his orders on the house, and the evidence of wit- 
nesses to prove this fact. 

On these grounds (the Officiating Judge, J. Ahmuty, concur- 
ring) a decree was passed on the 21st of April 1824, affirming 
that of the Bareilly Court, and dismissing the appeal with costs; 
interest was ordered to be paid at the rate of 12 per cent per an^ 
num on the sum awarded, from the date of the Bareilly decree 
up to the time of payment by the appellant 
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« RAMKISHEN RAI and another, Appellants, 

versus 

GOPEE MOHUN BABOO, Respondent. 

THE respondent instituted this suit in the Dacca Provincial 
Court on the 29th of January 1817, against the appellant and three 
others, to recover possession of 500 heegas of alluvial lands 
annexed to Moiiza Oiingapershaud, &c. in Tuppa Huveillee 
Muhinoodpoor. Suit laid at 2,500 rupees annual produce, and 
35,416 rupees mesne prohts. Total 37,916 rupees. 

The plaint set forth that the parties were zemindars whose 
estates were .situated on opposite banks of the Puddabuttee, having 
that river for their coiiimon boundary ; the above lands, wliich 
belonged to the plaintiff, being situated on the north, and per- 
gonna Chur Mokundiah, the zemiudaree of the defendant 
(Ramkishen Rai) on the south side; that some years since, tlie 
river had considerably encroached on the plaintiff's estate, but had 
subsequently receded between the years 1201 and 1204, B. S., 
and the recovered lands were taken possession of by Maharaja 
Nubkishen Buha^oor, the plaintiff's father, viho, in consequence 
of beiiig forcibly ejected by Ramkishen Rai from a portion of them, 
brought an action against him in the year 1201, B. S., under regu- 
lation 49 of 1793, and was reinstated by the decree passed in his 
favour; but that subsequently, in consequence of a petition pre- 
sented by Ramkishen Rai, Mahadco Mokurjeah was appointed 
Aumeen for the purpose of attaching the lands and arbitrating l)e- 
tween the parties ; and that he. in Company with his son Doorga- 
pershaiid Mokurjeah, accordingly se({uestered the whole, and 
Tecei\ed /he proceeds for ten years; that the Zillah Judge, on 
receiving the report made by these persons, ordered them sum- 
marily to restore the above lauds to their proper owners, and to 
apfiear before him to give an account of the profits received by 
them ; that upon this they put Ramkishen Rai into possession of 
the entire lands in dispute, with the exception of 38 beegas, 15 
hiswas, which they reserved for him ; that the whole belonged 
exclusively to the plaintiff, and that as the alluvial land in ques- 
tion is included in the settlement entered into for the above named 
tuppah in the year 1213, B. S. in the Collector’s office, and as 
mesue profits to the amount claimed, calculated at the rate of 
2,500 rupees annual produce were due to the plaintiff, (who liad 
only been in possesion for four months in the year 1218, B. S ,) 
from 1206 to Bhadoon 1223, B. S , he had now recourse to 

the institution of a regular suit for redress. 

Mahadeo Mokurjeah, in answer, stated that he had nothing to 
do with the plaintiff's title to the lands in dispute; that he had 
been app'unted by the Court to arbitrate and attach the estate in 
que>tioii, and received the proceeds (from Cheit 1206 to Bhadoon 
1216. B. 8.) amounting to 5,051 rupees, 10 anas, 19 gundas and 
2 cowries, besides 172 rupees. 12 anas from the plaintiff, and 6 47 
rupees,. 12 anas from Ramkishen Rai, to defray the expences of 
the officers employed on that occasion ; that out of this sum, 4,677 
rupees, 8 anas, 1 1 gundas and 1 cowrie, went to pay the expences 
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incurred, and 302 rupees, 13 anas were given to Rajkisheo, an 1824. 
independent talookdar, as the proceeds of his estate, part of whjch 
had come under attachment at the same time, and the remainder Ramkiskcn 
(89 1 rupees, 13 anas, 8 gundahs and 1 cowrie) was paid into the Rm 
C ourt; that in consequence of being very infirm, and as it was 
impossible to fix the boundaries without l&eingon the spot, Sis son Uaboo. 
Doorgapershand was allowed to act ftu* him by the consent of both 
parties. Ooorgapershaud iVlokurjeah stated in reply, that he had 
been appointed Aumeen to complete the arbitration of the property 
in dispute, and in conformity to the orders of the Judge had deliver- 
ed the papers connected with it to the Zillah Court, and had restored 
the attached lands to the original proprietors. Budunkishen 
stated that the suit did not affect him, he having been employed 
merely as a Collector of the rents under the Aumeens. Ramkishen 
Rai positively denied the claim, and alleged that he was not in 
possession of any lands belonging to the plaintiff; that the river 
Pnddabuttee was never the boundary between the two estates, as 
stated by the plaintiff, but that the lands claimed were parcel of 
certain moii/as in Jawar Allypoor, his (the defendant’s) zemin- 
daree; that Mozuffurabad and many other villages of which he 
was sole proprietor, as well as mouza Beharpoor, \^hich he possessed 
in coparcenary with the plaintiff, were situated on the northern 
bank of the above river, and that he had likewise a zemindaree 
consisting of many villages on the southern bank, where the 
plaintiff' also possessed mouza Bhowanee, which belonged to his,^ 
estate; that both his own and the plaintiffs zemindaree were 
inundated in 1186, but the river returned subsequently to its 
former channel, and between the years 1197 and 1202 the lands 
became gradually reannexed as before, of which lands mouza 
Jeetkhandea, &c. came into the possession of Rajkishen, an inde- 
pendent t'rilookdar, and the rest into the possession of tlie plaintiff: 
that he (the defendant) in the year 1200, B. S., purchased at 
public auction pergunna Chur Mokundeah, and is in possession 
of all the mouzas and Chnrs (including th^ ones now in dispute) 
as the former zemindars had been ; that in consequence of dis- 
putes with regard to' the lands in question, the defendant Mahadeo 
was appointed Aumeen to arbitrate and attach the property; that 
he accordingly made a local investigation, and presented a report, 
maps, &c. approved and acknowledged as authentic by the parties, 
to the Zillah Court; that Doorgapershaud succeeded the above 
named individual, and in conformity to the orders of the Zillah 
Court put the plaintiff in possession of 38 beegas of land belong- 
ing to him, and the defendant into possession of 2,362 beegas, 7 
ooitabs. to which he was entitled ; and that the boundaries men- 
tioned in the plaint were incorrert. 

Inconsequence of the plaintiff having preferred tw'o different 
claims (one for possession and another for mesne profits) the 
Second Judge of the above Court on the 17th of December 1808, 
conceiving that it was irregular to sue different individuals for the 
recoverv of both claims in one and the same action, nonsuited the 
plaintiff, making the parties pay the costs respectively, and as the 
claim was fur a sum less thau 5,000 rupees, he was referred to a 
suit in the Zillah Court. 
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l'824. On appeal to this Court from the above order of nonsuit the 

opinion of the Provincial Court was overruled, and they were 

Ramkisfaea directed to readmit the appeal and try it on its merits. This order 
Rai and issued on the 16th of July 1819, by the Third and Fourth 

Gnpee^Wo- (W, E. Rees aijd S. T. Goad) on the ground that the 

huQ fiaboo. Court below should have proceeded in the first instance to try the 
fact of proprietary right, and should then have adjudged a refund 
of the profits realized from such portion of the land as might be 
decreed to the plaintiff, to be paid by the party proved to have 
appropriated them. On the receipt of this order, the cause being 
readmitted on theiile^ Moulovee Moohummud Nuqee was deputed 
to the spot as Aumeen, to ascertain the exact situation of the lands 
in dispute, on what side of the river they lay, and on what side the 
estates of the plaintiff and defendant were respectively situated ; to 
take the depositions of such witnesses as survived, and had given 
evidence before the former Aumeen, Mahadeo Mokurjeah; and to 
enquire what quantities of land came into the possession of the 
plaintiff in consequence of the former investigation It appeared 
from the survey and report made by the Aumeen that the defen- 
dant’s zemindaree was situated on the south, and the lands in 
dispute on the north bank of the river Puddabuttee, surrounded 
on every side by tfie plaintiff's estate. 

On the 1st of July 1820, the Senior Judge observed, that he 
considered the lands in dispute, inasmuch as they were surrounded 
.•by the plaintiff’s zemindaree, to belong to him conformably to 
established usage in such cases, and accordingly ordered that he 
should be put in possession, making the defendant pay all the 
costs of suit; and, not crediting ihe^statement made by Mahadeo 
Mokurjeah, to the effect that he had paid into the Zrllah Court 
such of t^e proceeds of the lands as remained after discharging 
the necessary expences, he ordered the Aumeen to make an esti- 
mate of the profits of the above lands from the existing documents, 
and to deduct a reasonable sum for the payment of the expences 
which had been incurred ; .the defendants l>eing declared liable for 
any excess above such reasonable expenditure. 

The defendants, Ramkisben and Mahadeo, both appealed to the 
Court of Sudder Dewanny Adawlut from the above order. Ram- 
kisheu Rai was succeeded on his death by his sous, and Mahadeo 
Mokurjeah by his grandson. The case came to a hearing before 
Messrs. Leyce^ter and Dorin on the 3d, 9th, and 10th of June 
1823, when judgment was deferred till the production of certain 
documents connected with the case. It afterwards came, on the 
26th of April 1824, to a hearing before the Officiating Chief Judge 
(J. H. Harington) who, having perused all the pleadings and docu- 
ments in this case, saw no reason for altering the decision of the 
Provincial Court, which was founded on the report made by the 
Aumeen and the established usage in cases of the same nature, 
and which agreed with the principle of decisions in former suits of 
a similar kind, particularly with one decided on the 22d of April 
1811, in which Radhamohiin Rai and others were appellants, 
versus Soorujnarain Banoojeah, respondent, in which suit the 
decree of the Court was to the following effect : “ It appears to the 
Court, that the river Maladee flows between pergunna Eedilpoor, 
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the estsite of the appellants, and Toppa Qadirabad^ the estate of 

the respondent ; that is, that the estate of the appellants is to — ■— 

the north, and that of the respondent to the south ; that the river Rnmkislie*' 

has for many years by encroaching in a semicircular form cm the 

estate of the respondent washed away lands form the estate Mo'« 

respondent, and annexed land to the estate of appellants, therei)y hun Baboo; 

forming the Ckur in question ; and on the established principle 

that land thus gained by the gradual retirement of a river, under 

Che general rules of alluvion, is the lawful accession of the estate 

to which it is so annexed, the Court consider that the appellants 

are entitled to the Chur in question.'* The judgment of the 

Provincial Court was therefore affirmed, and the appeal dismissed 

with costs, (a) 


BEER PEllSHAD CHOWDREE, Appellant, 1824. 

versus — - 

RAJ NARAIN DAS (Pauper,) Respondent. April 26ch. 

THIS was an action brought by the res{^ndent, on die 22nd of ® 
December 1812, in the Dewanny Court of Zillah Midnapore, against q® 

the appellant and his agents, Luckhee Churn Das and Raj Narain the 

Das, to recover possession of lOSbeegas, 12 coUahs of rentfree Zillab 
land, comprised in nine mouzas, situated in Rughoonathpoor and 
other places belonging to pecgunna Kiddarkunt, at a valuation of e’d^tlir pro- 
2,7 1 ] rupees, the income of ttie land for ten years; also the sum gts claimed 
of 275 rupees in moneyf obtained by the defendants from the without 
property : altogether 2,986 rupees. , interest, it 

It was stated in the plaint, that 115 beegas of land were ” 0 ^* etent 
aside, partly for religious and other purposes* and partly were the to T single 
purchased property of the plaintiff, to which effect a sunnud had Judge of a 
been obtained from the Collector, and of which the plaintiff took Proviuciiil 
possession after setting aside 6 ^egas, 8 cottahs, as the f "pea^l to 

of his brothers, without any hindrance or opposition from any award in- 
body ; but that Beerpershad and the other two defendants had terest on 
by force ousted him and taken possession of the lands and all its profits, 
income. • 

The defendant, Beerpershad Chowdree, in reply, stated in sub* 
stance as follows ; 

That the assertion of the plaintiff was false, as regarded the 
sunnud of the Collector, which was in several points fabricated 
and forged; for both in the judicial and revenue records, 15 
beegas only of free lands in the inouza Billaseea Pnrsoo Rampore, 

&c. were entered in the plaintiff’s name ; that a copy of this 
record was in the hands of the defendant, bearing the signature of 
the Collector and the Board of Revenue, and that from this land 

(a) The principle of the decision in this case has been since recognised in a 
foriiial enactment. The first clause of section 4 , regulation 11, provides 
that land gained hv gradual accession from the recess of a river, or the sea, is to 
be considered an increment to the tenure qf the person to whose estate it may 
be saoeied. 
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1824. the defendant had never ousted the plaintiff; that the plaintiff 

h£d taken on himself to constitute 7 beegas of land, situato 

Beerper> in Mirza Niiggnr, rent free, and had brought an action against 
shad Ctio\v> Bulram Chowdree for 71 rupees, the price of its crop. When the 
Raj^Nafain enquired into, the land was found to be liable to Govern- 

pas. inent revenue and the suit dismissed, which decision also was 
coiitirined on appeal : and lastly, that the decision of the Sudder 
Dewanny Adawlut in the case of Mussummaut Nund Koonwur 
versus Gunga Narain Sirkar, which rested on the authority of 
the revenue records, was enough to cause the dismission of the 
plaintiff's suit. Lukhee Churn Das made the same defence; Raj 
Narain Das stated that the land in dispute was not rent free, and 
that he had been iticluded in the list of defendants because the 
plaintiff was aware his evidence would establish that fact. 

To the Acting Judge of the Zillah it appeared from the documents 
put in by the plaintiff, especially from certain purwaiiuas signed 
and sealed by the defendant, Beerpershad, that the land in ques- 
tion was situated in the pergnnna of Kiddarkimd, and the 
property of the plaintiff according to the snnnud produced by him. 
On this ground a decree was given for the plaintiff', putting him 
in possession of the 108 beegas of land in dispute, and ordering 
further that the defendant beerpershad should pav over to him 
the sum of 230 rupees on account of profits unduly appropriated. 

From this decision the defendant Beerpershad appealed to the 
• •Provincial Court of Calcutta where the appeal was dismissed by 
the Senior Judge of that Court, the decree of the Zillah Court 
confirmed, and interest awarded on the sum of 230 rupees above 
mentioned up to the time of the decision of the suit. 

The appellant then proceeded by pefftion for a special appeal 
to the Si«dder Dewanny Adawlut, which was allowed. The 
respondent presented a petition to the effect, that as he had been 
allowed to plead in for md pauperis in the Sudder Dewanny Adaw- 
liit, an order might be issued from this Court to the Provincial 
Court of ('aicutta to*'aduiit his petition to appeal there in formd 
pauperis^ which petition had been by that Court rejected in another 
case similar to the present. 

Ill reply, the petitioner was informed, that on the decision of 
the case his prayer should he considered. 

The case came to a hearing before the Second Judge (C. Smith), 
who, after examination of the papers connected with it, expressed 
his opinion that the appellant had not established in the Courts 
below any proof that the land in question was subjected to 
Government revenue, nor had he disproved the circumstance of 
the respondent's having had possession of the land and being 
ousted in the year 1219 F. S., which last circumstance had been 
fully and entirely proved. It appeared that the original sunnuds^ 
dated 1785, were in all respects authentic, and bore no appearance 
of tlieir having been in any way altered, also that the signature 
of Mr. Young, attached to the sunnuds^ was genuine, as well as 
that of the Collector of Midnapore; and that the sunnud signed 
by the Collector bore on its margin in English the following words : 

“ 3 his snnnud was presented to the Collector for signature and 
registry before the expiration o( the time mentioned in the 19th 
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regulation 1793, dated 5th of December 1796, Midnapore.*’ The 
contents of this sunnud^ both in Persian and Beiigallee, clearTy 
specified 115 beegas of land in the inouza of Billasea Pursoo 
Rampore, &c. pergunna Kiddarkund. It also appeared that this 
siinnudli^d been hied in the Court of Zillah Midnapore in ^ther 
cases. The claim of the respondent was also verified by several 
official papers bearing the authentic signatures of differe^tt public 
authorities. The established authenticity of the sunnud (being 
original) sufficiently refuted the authority of any other documents of 
which the contents might differ. If, on the documents produced, 
ftny alteration or insertion should appear, it could only be con- 
sidered as the act of the zemindar wishing to appropriate to himself 
part of another's right. In a former case before this Court, when 
an alteration appeared on the face of a document, the Judges 
laying it to the charge of the zemindar's dishonesty, re>tored 
to the document the words which the true state uf the case 
evidently required. 

The decrees of the Zillah and Provincial Courts which awarded 
to the respondent 108 beegas, 12 cottas, of land to hold as a 
rentfree tenure, which was the quantity of land contained in the 
sunnud^ substracting 6 beegas, 8 cottas as the portions of other 
shareholders, were, in the opinion of the Second Judge, correct 
and proper. 

The Provincial Court, he observed, however, had so far exceeded 
the Zillah judgment as to award interest on the sum of 230 rupees, 
decreed on account of mesne profits, which part of their decree 
this Court did not think prqper to confirm, first, because the 
authority of one judge alone was not sufficient to admit of such 
alteration being made ; second, because the award of interest 
appeared to the Court uncalled for and excessive. » 

If two Judges of this Court, he continued, should think proper 
to award the profits appropriated from the estate (without interest) 
from the year 1220, that part of the decree of the Provincial 
Court’s judgment which decreed interest shpul’d be reversed. 

With respect to the petition above alluded to, he saw ground 
to confirm the Provincial Court's order of not allowing the 
respondent to plead in forrnd pauperis. 

' The Officiating Judge (Mr. J. Ahrauty) entirely concurring in 
this opinion, a decree was then passed, amending that of* the 
Provincial Court, and awarding to the respondent 108 beegas, 

12 cottas of land to hold as a rentfree tenure, and the sum of 
230 rupees, the unduly appropriated profits of the estate during 
the years 1219 and 1220, and up to the time of his again obtaining 
possession of the lands ; but without interest. 

Costs payable by the appellant. 
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MOOHUMMUD ISMAIL JEMADAR, (Heir of Qorah Moo- 
jiummud). Appellant, 
versus 

' RAJAH BAtUNGEE SURRUN, Respondent. 

THIS action was originally instituted in the Calcutta Court of 
Appeal by the respondent, on the 23d of August 1810, against 
Sheikh Qurar Moohummud, Moonshee Firasut Oollah and Moo- 
hummud VVasiq, to recover possession of the zemindaree called 
Killah Pareekoh, situated in the zillah of Cutt.ick, the annual 
assessment of which was stated to be 1 ,500 rupees ; ako tp 
recover the sum of 12,000 rupees on account of profits unduly 
appropriated by the defendants. The plaint set loith, that the 
zemindaree in question .was the hereditary property of the plaintiff.; 
that in the time of the Mahrattas the annual tiibute levied was six 
thoiisand Cfthuns of cowries, which amounted to the sum of fifteen 
hundred rupees, and which sum was regularly paid every year with- 
out any variation; that in the Umlee year 1 198, the above named 
Killah became annexed to the pergunna of Manikpiittun, and was 
as>igned in jageer to Shaikh Kiimai Moohuinmud Jemadar, who 
held it till the year 1203, when it devolved on his son Sheikh 
Futtib Moohummud, who held it on the same terms till the year 
1209, during the Mahratta Government, and that, on the accession 
of the Company, the said Killah wa.s granted as jageer to Futti)i 
Moohummud to hi'ld on the same terms; that after the death 
of Futtih Moohummud, his son Qurar Moohummud, in the vear 
1218, attempted to exact a larger tribute from the plaintift', and on 
his resisting the demand, the said Qurar, with a view to oust him, 
gave a Irase for three years of the lauds under the substituted name 
of Moohummud Wasiq to Moonshee Firasut Oollah, who was one 
of the the C uttack Court, and then, under the pretence of 

the plaintiff having ejected the said farmer, brought an action 
against liirn under* the provisions of regulation 49, 1793, and by 
the contrivance of Firasot Oollah, obtained a d,ecree in his fa\our; 
hut that as the father and grandfather of the defendant had, for a 
period of more than twelve years, received tribute at one invariable 
rate, and as, according to the regulations existing in Cuttack, the 
Jageerdars were not entitled t) exact from the zemindars of the 
Killahs any excess of rent, the defendants had acted wrongfully 
in procuring the dispossession of the plaintiff under a summary 
decree ; that the gross produce of the estate amounted to the sum 
of 5r775 rupees, which, after deducting the rent due and the 
charges of nianagement, left a net profit to the plaintiff of 4,000 
rupees, which profit the defendants had unduly appropriated for 
three years. Ihe defendant, Qurar Mouhummud, replied, that the 
zemindaree of Pareekoh was formerly an appurtenance of the 
Raj or principality of Muharaja Meer Kishore Deo, the Raja of 
Khoordah, and the management of it was confided to the father of 
the plaintiff and one Puoorsotum Rai, who paid variable rents ; that 
at a siihsequent period, Moohummud Kumal, the grandfather of the 
plaintiff, received the Muhal of Pareekoh and other places in lieu 
of personal allowance from the existing Government, and gave to 
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the father of the plaintiff, and afterwards to the plaintiff, the office 1«24. 
of Khundait in the said Muhal, with the appellation ot zemindarf; “ 

that the father and grandfather of the defendant received from the Moohuin* 
estate, by the hands of managers whom they appointed to collect 
rents, various rates of revenue in different years ; a portion of the ,„naiir, t». 
lands being reserved as the nnnkur of the plaintiff, and the Raja Bw- 
proprietors receiving in money from the Government any sum 
which might be required to make up their personal allowance, after Surrun. 
deducting what might have been realized from the rents of the 
estate; that he had justly obtained a summary decwe to eject the 
plaintiff when he had gone the length^of attempting to oust the 
farmer by violent means; and, lastly, that the estate in dispute 
was not of the nature of those specified in the 1 2th regulation of 
1805. The defendant, Moohummud Wasiq, replied, that he had 
taken a farm of the property from the lawful owner (exclusive of 
that pirt which formed the nankar the plaintiff) at an annual 
rent of 2,500 rupees, but that his lease having now expired, he had 
nothing farther to do with it. Firasut Oollah statea that he had 
no farther connection with the property than what arose from his 
hiving, during the occasional absence of his nephew Moohummud 
Wasiq, looked after the farfii and superintended the collections. 

After the pleadings were completed, the suit \^as transferred by 
the operation of regulation 5, 1818, from the Provincial Court to^ 
the Court of the Commissioner of Cuttack, and on the 8th of 
July 1820, that officer recorded his judgment to the following , 
effect: From the purwanna of the former Soobadar in the name of 
the plaintiff, dated in tne Urnlee year 1 198, and from the docu- 
ments bearing the signature /sf Kumal Moohummud and Futtih 
Moohummud, the ancestors of the defendant, Qurar Moohummud, 
and the other evidence, oral as well as dociimentarv, adduced in 
this case, it appears clearly that the Killah of Pareekoh (vas held 
at a trilmtc or quit rent of 6,000 cahuns of cowries, that is, filteen 
hundred rupees, up to the year 1211, being a period ol 

nineteen years. By the provisions of the 4^th, 50th, and 51st 
sections of regulation 8, 1791, by the contents of the sunnud 
granted to Futtih Moohummud Jemadar, as well as bv the invari- 
able practice of the country, the defendant Qurar had no right to 
exact a higher rent than had been before paid ; and he had totally 
failed in his attempt to prove that the rents had ever been paid by 
the phintiffat a variable rate, or that the Killah in question wa^bie 
hereditary property. The plaintiff was therefore ordered to be put 
into possession of the property claimed by him, to hold at a quit 
rent or tribute of 1,500 rupees annually, and it was farther awarded, 
that the said defendant should pay to him the sum of2, 319 rupees, 
on account of the principal and interest up to that date of profits 
unduly appropriated from the estate during the period of three 
years. All costs of suit were likewise made payable by this 

defendant. ^ , . , , i j • • 

The defendant, Qurar, being dissatisfied with the above decision, 
appealed therefrom to the Court of Sudder Dewanny Adawlut, 
estimating the eighteen years produce of the estate at 72,000 rupees. 

Dying shortly after, he was succeeded by his brother, the present 
appellant. 'Ihe case came to a healing, first before the Second 
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Judge (Courtney Smith), on the 2Qd and 23d of March 1824. Hi» 
- o^nnion was recorded to the following eflect : The proceeds of tha 
estate called Pareekoh, &c. were granted to Sheikh Futtih Moo- 
hiinimud, the father of the appellant, and his heirs, agreeably to 
the sunnud bearing date^the 23d of December 1803. 'lhat sunnud 
is to llie present day in full force. It is evident, therefore, that the 
3d danse of section 3<5, regulation 12, 1805, has na relation to this 
case; that ena< tment having been promulgated in the month of 
September 1805, a period of nearly two years subsequent to the 
diite of the sunnud. It is also evident from the 34th section of 
that enactment, that it was not the intention of Government to 
interfere at all with grants or privileges similar to those acquired 
by Futtih Moohiimmud; and as it appears from the terms of the 
sunnud that it never was intended to siil>je( t the estate in question 
to any assessment at all, it follows that the rules applicalile to the 
assessment of Khoordah, or of any other zemindaree, have 
nothing to do with this question. 'J'he chief documentary evidence 
relied upon by the respondent consists of a sunnud granted by 
Raja Ram Pundit, Soohadar of Cuttack, bearing date the 16th of 
Jumadee ool Uwul, 1 198, Umlee, and seven ret'eipts purporting to 
have been signed by Kumal Moohummud and Futtih Moohummud, 
the father and gfandfaiher of the appellant; but these are not 
sufficient to establish his claim, because, as to the sunnud, in the 
first place, it is not attested by witnesses, and, in the second place, 
even if it had been duly attested, all that can be collected from it 
is that the sum of six thousand cahuns of cowries was agreed to be 
paid as tribute for the Umfee year 1198 ; and it by no means im- 
plied that the tenure was to continue subject only to this quit rent 
ill perpetuity. Luchmun Rai, the first witness on the part of the 
respondent, being asked for how many years the tribute for Killah 
Pareekoh* had been fixed, pleaded ignorance of the subject. To 
the authenticity of the receipts there is only one witness, namely, 
Moohummud Waiz, who is notoriously at enmity with the appel- 
lant, who has manifestly prevaricated in his evidence, and whose 
evidence as to the signatures is, after ail, merely conjectural. 
There does not appear, moreover, to have existed any reason to 
induce the respondent to have delayed taking receipts for six years, 
from 1204 to 1209, Umiee, inclusive, and at the end of that lime to 
take one receipt for the entire period from Futtih Moohummud, 
when, as appears from his own statement, he paid annually the 
invariable sum of six thousand cahuns of cowries to his prede- 
cessor Kumal Moohummud, and regularly took his receipt for the 
amount every year. From the decree dated the 17th of June 1812, 
which was passed under the provisions of regulation 49, 1793, it 
appears that, on that occasion, the respondent produced only two 
receipts, one purporting to be signed by Kumal Moc hummiid, and 
the other by Futtih Moohummud. dated respectively, the 9th of 
Rubee ool Uwul 1202, and the 9th o\' Jumadee ool Uwul 1209, 
Umlee; where were then ail these receipts which he now produces, 
and if he then produced a separate receipt for the year 1209, how 
has he now produced an aggregate receipt for the years 1204 to 
1209 inclusive. 'I'he substance of the respondent’s statement is 
this, that Futtih Moohummud lived until the year 1218, 
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and that there was never any altercation between them, that indivi-* 182#. 
dual allowing him undisturbed possession, and he paying regularly 
every year the sum of six thousand cahuns of cowries. Supposing Moolium- ‘ 
this statement to be true, how did it happen that he never obtained Jsmsil' 

a single receipt from Futtih Moohummud^between the years 1210 
and 1218^. The Commissioner of Cuttack has pronounced the lun^ Sur* 
tenure of the respondent not liable to any encrease of assessment, rua. 
on the ground that, for twelve years previous to the Company's 
Government, and after that up to the Umlee year 1218, he had paid 
revenue at one invariable rate. The rules quoted for this judgment 
are those contained in the 49th, 50th, and 51st sections of 
regulation 49, 1793, but (the Second Judge observed), it was not 
proved that during either of the periods alluded to, the assessment 
did not vary, and even if this fact had been proved, the rules 
cited were not applicable to the case, because those rules apply to 
persons who are mokurrereedars and istimrardarSf not being 
themselves 26 /;/ iutfors : but the respondent in this case is him- 
self a zemindar, and if the jageer had not been granted in 
perpetuity to Futtih Moohummud, a settlemeut would have been 
made direct M ith the respondent; but by the sunnud granted to 
Futtih Moohummud, all rights and privileges appertaining to the 
Government were transfered to him and his heirs! Besides, admit- 
ting that the respondent wa.s entitled to hold the tenure ut a 
fixed quit rerit, and that the rules cited by the Commissioner were 
applicable to this case, still this tenure would endure only during , ^ 
his life time, and would not descend to his heirs: and the decree* 
of the Commissioner ought to have contained this provision. For 
the above reasons the Seconds Judge recorded his opinion that the 
decree of the Commissioner should be reversed, and that the 
respondent sh(»uid pay all the costs with mesne profits. Moreover, 
thdt he should in future pay rent to the appellant at *the rates 
usual ill the per.*unna, after deducting his own nankar or perso- 
nal allowance, and the expences of management, and in the event 
of his failing to do so, the appellant should declared at liberty 
to oust him and to put in another tenant. 

On the 5th and 6th of April the Officiating Judge (J. Ahmuty) 
delivered his judgment in this case in the following terms : By the 
universal practice of this country, which is sam tinned by the regu- 
lations, yo^66rc/ar5 are entitled to all the rights and privileges of 
Government, and they are, therefore, entitled to levy from the 
zemindars whatever rent might be justly claimable by Govern- 
ment. In the event of the zemindars noncompliance with their 
demands they are entitled to make a settlement directly with the 
cultivators, but then the zemindars have a right to their 
malikana or proprietary dues. In this case, however, it appears 
abundantly proved, both by oral and documentary evidence, that 
for a long time past the respondent has held his tenure as a 
mokurreree or istimraree one, invariably paying the fixed tribute 
or quit rent of six thousand cahuns of cowries, or fifteen hundred 
rupees annually, which sum he was in the habit of paying through 
Moohummud VVaiz the uncle of the appellant, and of his late 
brother Qurar Moohummud. ‘The appellant has been unable to 
adduce any satisfactory evidence >to prove that more than the 
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1824. sum in question was ever realized. From the sunnud granted 

tQrthe jageerdar, Futtih Moohummud, and signed by the Com- 

Moohum- missioners, dated the 23d of December 1803, it appears that 
Jemadar*"** Kraut conveyed to- him all the rights and privileges of Govern- 
Itiija Uikl.'’' and expressly contained a provision against his interfering 
lungee Sur- ^'ith t'he rights of the zemindars. It also appears from the evi- 
ruu. dence adduced, that the lands in question are situated within the 
zillali of.Khoorda, and provisions contained in the third clause 
of section 35, regulation 12, 180.5, are therefore clearly applicable 
to the case. On these grounds, the Officiating Judge recorded his 
opinion, that the judgment of the Commissioner should be affirmed. 
In the above opinion the Officiating Judge (J. H. Hariogton.), be^ 
fore whom the case was brought on the 3d of May, concurred ; 
assigning the following reasons : The res[>ondent was zemindar 
iihundait Killah Pareekoh. On the 16th of Jumadeeool 
Uwulf 1198, Umlee, Raja Ram Pundit, Soobadar of Cuttack, gave 
him a sunnud in the following terms : “ To Balungee Mrid Raj- 
mun 8ing Hureechundiin, zemindar of Killah Pareekoh. 3 he sum 
of six thousand cahuns of cowries has been settled as the annual 
tribute for the year 1 198. Umleef through the medium of Jemadar 
Kumal .Moohummud. You will contentedly pay the sum so fixed 
through the individual abovementioned. Herein fail not.’* The 
Jemadar Knmal Moohummud received regularly this annual sum 
from the respondent, from the year 1198 to the year 1203, Umlee^ 

, giving him receipts for the .same, in which be was styled khundait 
of Killah Pareekoh. Afterwards, from the year 1 198 to the year 
1210, during the Mahratta Government, Futtili Moohummud, the 
son of Kumal, received invariably the same sum. as annual tribute 
from the respondent. On the 23d of Deceni))er 18o3, correspond- 
ing with the 9th of Rumzan 1211, Umlee^ a sminud for the 
office of fhanadar of Maiood and other places was granted by the 
Commissioners to Futtih Moohummud, with an assignment of 
lands bearing a computed jumma of 38,8.53 cahuns, 8 puns^ 10 
gundas of cowries, ipciusive of the 6,000 cahuns fixed as the 
tribute for the Killah of Pareekoh. The sioinud specified that the 
rents should be collected from the mehals comprised in ihe jageer, 
according to the regulations of Government, and that tUejageer^ 
dur and his heirs were to succeed to all the privileges of Govern- 
meut,,^ but in no way to interfere with the rights possessed by the 
zemindars^ khundaits, and mookuddims of the mehals therein 
contained. Futtih Moohummud executed an undertaking to con- 
form to these rules, and during his life time never attempted to 
exact more than the fixed tribute from the respondent. It is laid 
down in section 9, regulation 12, 1805, that, “ nothing contained 
in the foregoing proclamation shall be construed to authorize the 
resumption of the rent of any lands at present appropriated to the 
maintenance of certain sirdar pykes and other pykes for the sup- 
port of the police, provided, however, that any fixed quit rent 
which may be at present payable by such sirdar and other pykes 
conformably to the tenor of their grant, shall continue to be paid 
agreeably to established usage.*' With reference to the above pro- 
vision, to the acknowledgment by the appellant and his prede- 
cessor, that the respondent a Khundait (which term means a 
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sirdar of p^kes) stationed in Killah Pareekoh, to the terms of the 18^4. 

tunnud fixing ihe tribute, to the fact of its having been paid^at — 

•one invariable rate fur more than twelve years, between the Utnlee Moolium- 
^ear 1198 and 1211, to the insertion in the sunnud of police 
granted to Fnttih Moohuminud of the cation to levy tlie rent ac- 
cording to the regulations, and to the fact of that individual not lungeeSur* 
having attem^Kted to exact more than the fixed quit rent during his 
Hfe, the appellant does not appear to be authorized to levy moi^e 
than the annual tribute of six thousand of cowries, although 

the sunnud granted to the respondent by Raja Ram Pundit, the 
former Soobadar of Cuttack, makes no mention of a mokurrerU 
or istimraree tenure, or other term implying perpetuity. On the 
other hand, agreeably to the regulation above cited, as well as'to 
the rule contained in the 49th section of regulation 8, 1793, ex- 
tended to Cuttack by the 36th section of regulation 12, 1805, 
which forbids the exaction of any encrease of rent from istimrar- 
dars who may have held their lands at a mokurreree rent for more 
•than twelve years, the respondent seems clearly entitled to have 
Ihs tenure confirmed at a fixed quitrent of six thousand cahuns of 
cowries. 

Under these circomstances the decree of the Commissioners of 
Zlllah Cuttack, bearing date the 8th of July 1820, was confirmed, 
and the appeal dismissed with costs. 


THE COLLECTOR Of GORUCKPOOR, Appellant, 
versus 

TOORUNT GEER and SIRDHA GEER, Respondents. 


1824. 


Mny 17th. 


THIS was an action instituted by the respondents against Go- suction 
vernment, on the 4th of December 1818, in the Benares Provin- 
cial Court, to set aside the public sale of thetalook Budheea Parah, a defaul- 
in pergtinnah Dhooreeaparah, comprising 1 1 1 mouzas, 3 chucks trr’s lands 
and 30 (without including the Toufeer mouzas and lands *}**‘^® 

held free of assessment), the claim being laid at 8,393 rupees. 

'I'he Pindarree chief Kureem Khan was afterwards made a defen- that he had 
dant. The plaintiffs alleged, that the talook was mortgaged to purchased 
them by Raja Futtih Bahadoor Cbund, for 11,002 rupees, and ^**^ **"*** 
that it being on the point of sale for a balance of 3,039 rupees, of GovTrn^ 
in 1219 F. S., caused by the Raja appropriating the collections meat, and 
to his private use, they discharged the arrears under a provision of he had 
the mortgage deed, and obtained with the sanction of the Board 
a regular settlement of the talook with themselves from the Fuslee pi^aThat * 
year 1220 till the end of 1224; but were kept out of possession the latter 
by the original proprietor and his sons, who brought the case circuin- 
irito the Criminal Court, and caused them a loss of near 10,000 i 

rupees ill law expences and revenue pavments ; that they con$e- entitle the 
quently, as the period for redemption had expired, made an ap- defaulier to 
plication to the Judge under section 8, regulation 17, 1806, and compensa- 
obtaitied an order for possession, which the Provincial Court 
however reversed, directing them tq bring a regular suit; that they 
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did 80 accordingly, on w-hich precepts were granted by that Court 
- requiring the Zillah Judge to take security from Raja Futllh 
Chund, and save the estate from public sale ; that the talook was, 
notwithstanding, attached by Government soon after, and ad- 
vertised for sale on the* 2nd of June 1818, for a balance of 3,1 14 
rupees, and the Zillah Judge declining to act on the Court's 
precept, it was put up and bought in by the Collector on behalf of 
Government for 9,900 rupees, in the face of an advance of 100 
rupees on that bid by Dookhurun Mul, although the Raja's sons 
paid in 600 rupees on the day of sale, and tendered the note of 
Sheodeen Bajpay, a mahajun^ by which that person engaged to 
discharge the remainder in two hours ; and although their (the 
plaintiffs) agent produced a copy of the Court's proceedings, and 
begged the sale might be postponed twelve days for him to make 
up the deficiency ; or if not, that only such portion of the lands 
might be put up as would suffice to pay the arrears ; that the 
Court, on the llthof July following, passed a decree in favour 
of their claim, and ordered them to be put in possession of the 
talook, after having called upon the Collector for an account of the 
auction, and reversed the sale on that officer's answer, as an illegal 
transaction ; that ^he Collector had, however, preferred a summary 
appeal from this order to the Superior Court, and delivered 
over the talook to Kureem Khan ; that the present suit was 
grounded upon the very imperfect and irregular manner in whi(‘h 
* the auction was concluded ; on the small amount of balance due ; 
on the absence of any regulation which went to sanction the 
purchase of a zemindaree by Government, and on their own right 
to the estate under the Court's forniet* decree. 

It was answered on the part of Government and Kureem Khan, 
that the ctalook had been thrice advertised on account of the 
balance, which fell due in 1225, F. S., and the sale postponed each 
time to give the proprietor an opportunity or discharging the 
arrear ; that the purchase of estates by Government had the 
sanction of long established usage, and that Dookhurun Mul did 
not make his advanced bid till after the lot had been cried three 
times and the sale concluded ; lastly, that the sale of a large estate 
for a small balance was by n.o means illegal. 

The claim was on the 15th of August 1820, decreed with costs, 
by the First Judge of the Provincial Court of Appeal, who did not 
consider himself borne out by the regulations, as construed by the 
Siidder Dewanny Adawlut, in upholding a public sale concluded 
under the circumstances stated by the plaintiffs, and establi>hed 
by their witnesses ; from whose evidence it further appeared, that 
the Collector not only refused to receive the balance from the 
plaintiffs in conformity with a recorded order passed by the Court, 
on the 13th of June 1817, but actually knocked down the lot 
while the mahajun (Sheodeen) had with permission gone out to 
fetch the money due. Toorunt and Sirdha Geer were of course 
directed to pay up that deficiency. 

On an appeal by Government to the Court of Sudder Dewanny 
Adawlut, the Chief and Officiating Judges (Messrs- Leycester and 
Uarington) before whom the cause came to a hearing on the 15tb 
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and 1 6th of December 1823, finding it mentioned in the Collec- 1824^ 
tor’s proceedings that a notice, dated the 8th of May, fixing tils ' 

^nd of the ensuing month for the sale, was submitted to the The CoU 
Board and approved by them on the i9th of May, as well as a ^ctor^ 
report of the sale sent into them afterwards, none of which papers, 
except the notice, had been filed in Court ; and understanding Tooruo't 
from the Government Pleader that the Superintendant of Law Gecmnd 
Suits was not yet in possession of those documents, al longed him Sirdhs 
one month to produce them, and a statement of any evidence 
which could be adduced to invalidate the depositions of the 
opposite party's witnesses regarding the bid made by Dookhurun 
Mull, though not noticed by the Collector; and the alleged under- 
standing between the latter and Sheodeen. In this interval the 
Chief Judge (Mr Leycester) had been compelled to absent himself 
from his duties on account of ill health, and Mr. Harington, 
who succeeded him as Officiating Chief Judge, took up the case 
alone, on the 23d of February 1824, and having perused the 
papers filed in pursuance of the above order, it was objected by 
the respondents pleader that the final notice of sale was not 
issued till the 2 jth of May, or onl^^ a week before the property 
was sold, a fact which came to his clients knowledge when that 
and the three previous notices were produced in the Provincial 
Court, but which they were prevented from bringing forward 
before by the necessity of confining their pleadings to answering 
the reasons for appeal. It appeared on examination, that as no • 
offer had been made for the estate in the two first instances, the 
sale was readvertized on the 25th of April, for the 26th of the 
ensuing month, on which day*(a) a fourth notice was eventually 
issued, purporting that the estate had been again advertized for 
sale on Tuesday the '2d of June, and that the Board had approved 
the measure. It was, however, no where shewn that the interme- 
diate notice, thus adverted to, had been issued, or even submitted 
to the Board, and their letter merely authorized the sale to he 
carried into effect after ** the usual notice of ai*month.” The cause 
was therefore once more postponed to enable the Superintendant 
of Law SUiits to ascertain whether the last notice had been fixed up 
in the principal village of the defaulter, which would establish the 
legality of the notice beyond question, under the fifth section of 
regulation 18, 1814. When the cause came next to a hearing, on 
looking over the papers filed in the Provincial Court, there was 
found a receipt in the handwriting of Raja Futtih Behadoor, dated 
the 8th of Jeth, and acknowledging the due service of a notice, 
which could be no other than that which was issued two days before ; 
and the objection advanced by the respondents on this score was 
in consequence overruled ; nor was credit attached to the asser- 
tion of the sale having been concluded while Sheodeen had gone 
out to fetch the amount due, as this plea was at variance with 
the plaint. The Officiating Chief Judge was, notwithstanding, 
of opinion that the position advanced by the Superintendant of 
Law Suits, who, after acknowledging his inability to adduce any 

(a) This last notice was mis-dated the 25tli of May instead of the 26th, as was 
evident from the corresponding Fuske date,,therein mentioned, Jeth 6th, I226y 
F. 8. 
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evidence to corroborate the Collector's report of his proceedings, 
hud submitted that ** allowing Dookhurun Mull to have made the 
bid he was said to have done, this would entitle the original 
owners to compensation for their loss, but would furnish no 
ground for invalidating /.he sale,’' was utterly untenable; that, on 
the contrary, a transaction in which the interests of the proprietor 
of the land sold were thus sacrificed was of no validity ; as it 
was essential to 'the very existence of an auction sale, that the 
highest bid should be accepted ; that in the case at issue, in which 
the Collector performed the opposite functions of bidder and 
auctioneer, the necessity of a fresh sale was obvious; and that an 
order to such effect would have been passed without doubt by the 
Governor General in Council, if the subject had in the first 
instance been duly brought to his notice. On the above consi- 
deration, the decree pus&ed by the Benares Court in favour of 
the respondents, now become the repre.^ntatives of the original 
defaulter, was aihrmed, and the Government was subjected to all 
costs of suit. 


SHEOPERSHAD and BECHUN LAL, Appellants, 
versus 

THE COLLECTOR OF GOVERNMENT CUSTOMS AT 

BENARES, Respondent. 

« 

Claim to A THIS was an action brought by the appellants, in tlie City 
small por- Court of«i Benares, against the Collector of Government Customs, 
situate in”** Moulovee Abdool Hadee, and Nerotum Doss, for possession of 200 
the city of beegas of land, adjoining to the garden of Madhoo Doss and 
BeiiHres lying within that city. 

dismissed xhe plaint set forth, that the land, which they valued at 250 
simiption was the hereditary property of the appellants, but that their 

that it had possession had been disturbed by the two Idbi defendant^ having, 
been re- under orders from the Collector, settled people on one part of the 
Mmed by ground, and marked out the remainder for a grain mark-et, 

Guvern"*^'^ Abdool Fladee declined answering the plaintiffs in detail, till 
ment, and ^Ley should give a faithful account of the transaction; asserting 
had been diat the claim was totally groundless. Nerotum Doss, whom they 
b*^*^tl!e**** sued, as superinteiidant of the Deenanath Golah, denied 

Cmnpany holding this Situation made him subject to the present 

fur full 20 action. I'he reply given in on behalf of the Collector, after 
years. denying that any one had encroached on the two beegas of land 

attached to Madhoo Doss’s garden, detailed, that the Golah 
called after Deenanath, and the lands appertaining thereto, together 
with all the rest of his property, was given up to Raja Bulwunt 
Singh by that individual, who had fallen several thousand rupees 
in arrear on account of Muhummedabad and other pergiinnas 
which he had taken in farm; that the land was afterwards 
retained by the Raja in his own hands, under the name of Muha- 
raj Gunge, and had eveutualfy been placed under the Collector 
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of Customs, on the expulsion of Cheyt Singh, and consequent 1^24. 
acquisition of the province by the Company. * — 

The claim was dismissed with costs by the Judge of the City, on Sheoper- 
the 16th of August 1814; the plaintiiis having failed to adduce 
proof that the land claimed (which on personal examination the 

was found to be surrounded by the resumed ground) had been Collector - 
exempted from the resumption, either by witnesses (those who ^»***°“® 
did appear having prevaricated in their testimony)' or from the 
office of the Raja and Resident'at' Benares; and it being next to 
an impossibility that the lands could have been so exempted, as 
they were situated exactly in front" of the house, which, together 
with the surrounding lands, have been occupied by the Collector's 
people' since the rebellion of WuzeerAli. From this judgment 
an appeal was preferred to the Benares Provincial Court, which 
was dismissed by the First and Fourth Judges on the 19th of 
March 1819, no satisfactory proof appearing in favour of the 
claim. 

On application to this Court, a special appeal was admitted on 
tlie 1 8th of August 1821, it appearijng that the Second Judge of 
the Benares Court had differed from his colleagues, and it being 
deemed desirable that the grounds of his opinion should be more 
minutely investigated. The Officiating Judge (Mr. Ji Ahmjuty) 
before whom the cause came on, could', however, discover no solid 
grounds for altering the decision of the lower Courts; as the 
appellants did not deny that the whole property of Deenanath, * 
including the Golah and its dependencies, had been resumed by 
Raja Bulwunt Singh, on that person falling ten thousand rupees 
in balance, and as it was very*im probable that the ground in ques- 
tion was exempted from the resumption. It further appeared, 
that the ground had been occupied by the officers of Gcwerninent 
for full twenty years, first as a cantonment, in Raja Cheyt Singh's 
time, till evacuated by Captain Smith, and ever since that period 
as a custom-house station, excepting such part of it as was inter- 
sected by the public road. No credit coulB be allowed to the 
appellant's witnesses, as some of them were in their infancy when 
the resumption took place, and as the evidence of the rest was 
merely hearsay. A final order was therefore passed, dismissing 
the claim and making the appellants liable to all costs. 
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1824. RAJA RUGHOONUNDUN SINGH, Appellant, 

versus 

May 17th. RAM DIAL SINGH^ Respondeiit. 

In the case Tf^E respondent was the original plain tifT in this case. 
of a bond brought his action on the 16th of April 1818, in the Provincial 
hearing in- Court of Patna, first against Raja Doost Duwun Singh and the 
percent ^ appellant,.and then, on the death of the said Raja, against the 
the Court appellant and Juddoonundun Singh, his two sous, by an amended 
will award plaint; claiming to recover the sum of 9,920 rupees, the principal 
payment of interest of a bond debt. In the month of Fhalgoon 1220, 
F. S., (the plaint set forth) the above named Raja, to get rid of 
that the ^ debt uhich he owed to a Muhajun named Rui Risal Singh, 
debtor had transferred the payment thereof to the plaintiff, giving an order 
violated an qj, ^|,g plaiutiff' to his Creditor for the sum of 4,000 rupees, the 
nieni” made (if the debt, and executing a bond for that sum in favour 

totherre- of the plaintiff. As security for the repayment of this debt the 
ditor to put Raja gave the plaintiff, in the name of his nephew Gopeenatb, 
seMion of*' ^ years lease of the villages of Suroia and Rooloobiiree, in the 
fHr«ras° " pergoniia of Muhasee, and of mouza Bhounla in Sirkar Chumpa- 
roiiateral run, tu be held at a rent of 2,687 rupees annually. The plaintiff 
security. paid immediately the sum of 2,000 rupees to Risal Singh, but the 
payment of the remainder he deferred until he should obtain 
^ , possession of the lands which had been let to him in farm. 1 ha 
Raja's relations, however, would not give the plaintiff possession 
of the lands which had been farmed to him, whereupon he solicited 
the Raja to repay him the money which he had advanced. The 
Raja, however, on a promise of giving a farm of other lands, 
obtained the loan of two thousand rupees more from the plaiutiff, 
and cancelling the original bond and lease, he executed a new 
bond for the sum of 6, QUO rupees, bearing interest at eight anas 
per cent per mensem. In consideration of this last mentioned 
bond an order wa% given on the plaintiff by the Raja, and a 
farm for five years of the talook Nooroollapoor was granted by 
the Raja’s son Hughoonunduii in favour of the aforesaid Gopee- 
nath, the Raja at the same time granting to the plaintifi* an 
assignment on the revenues of the said talook for the sum of 600 
rupees, on account of interest and incidental expences incurred 
by him. This assignment w'as addressed to 'fhakoor Das, one of 
the Omlahs of the talook. The plaintitf’s relation being put into 
possession of the farm in question, he immediately paid to Risal 
Rai the remaining sum of 2,000 rupees, and he paid also the other 
Muhajun, Motee Ram, the sum of 2,000 rupees, through Sheikh 
Noor Moohummud, taking receipts from both creditors. After- 
wards the Raja fraudulently incited 1'hakoor Das to withhold 
payment of the assignment, and in the month of Aghun 1221, 
F. S., they ousted the plaintiff’s nephew Gopeenatb, who com- 
plained, first in the Criminal, and then in the Civil Court ofZiliah 
Sarun, under the provisions of regulation 49, 1793. His suit 
was there dismissed, and he was desired to prefer any claim he 
might have, by the institution of a regular suit. The plaintiff, 
however, being a Muhajun, dLd not feel himself competent to cope 
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with the defendants in a dispute coocefniog landed property, and 1824. 
he therefore now preferred his claim for money had and receiv#dy — — . 
with interest, at the rate of twelve per cent per annum^ to which Risga Ru- 
he was clearly entitled, the defendants having violated their 
engagement by dispossessing his nephpw from the farm^ from 
which he had realized no profits whatever. Rughoonundun ^ngh. 
Mingh, one of the defendants, replied by denying the claim in toto. 

Me asserted that it was a conspiracy between the plaintiff and 
the Muh^uns; that his father never borrowed any money from 
or granted any lease to the plaintiffs, and that the bond which^ 
had been produced was a forgery, and the witnesses to it perjured. 

He prayed, in his replicatiou, that the Muhajuns, Kisal Singh 
and Motee Ram, to whom it was alleged that his father was 
originally indebted, and whose debts were stated to have been paid 
off' by the plaintiff, might be summoned to give their evidence in 
the case. 'I'he other defendant, Juddoonunduii, did not appear 
to plead. On the 29th of April 1819, the Third Judge of the 
Provincial Court gave judgment in favour of the plaintiff, on the 
ground that he had fully proved the authenticity of the bond for 
6,000 rupees, granted by the father of the defendants, the execu- 
tion of the leases as collateral securities, and the acquittances 
granted by the Muhajuns, whose claims the plaintiff had satisfied. 

He considered it wholly useless to summon those Muhajiibs, as 
the defendant himself had charged them with having conspired 
with the plaintiff, and as nothing that they might say could., 
avail in the face of their own proved acquittances, even supposing 
them to turn round to the side of the defendants. It was ordered 
that the defendants should pay to the plaintiff the sum claimed, 
with interest from the date of the institution of the suit up to the 
date of complete liquidation of the debt, at the rate of j2 per cent 
per annum, on the ground that, although the undei taking in the 
bond was to pay only 8 anas per cent, the debtor had violated his 
engagement to put the plaintifi'in possession of the farm as colla- 
teral security, from which he might have* derived a profit that 
would make his interest amount to 12 per cent. All costs were 
made payable by the defendants. 

The defendant, Rughoonundun Singh, being dissatisfied with 
the above decision, appealed from it to the Court of Sudder 
JDewanny Aduwlut, and the case came to a hearing, on 17th 
of May 1824, before the Officiating Judge (J. Ahmuty) who gave 
judgment to the fallowing effect: From the evidence which Was 
taken in this case, the execution of the bond by the father of the 
appellant (l)oost Duwun Singh) for the sum of 6,000 rupees, on 
account of two different debts, is fully established, and the whole 
of the pleadings evince the justness of the claim. 7 he objections 
of the appellant that the deeds are forged, and the witnesses 
perjured, are wholly unworthy of attention ; for, if true, they 
should have been proved in the Criminal Court. To urge them 
in a Civil Court must be iinavairiiig. As to the objection to the 
rate of interest awarded, that also does not appear entitled to any 
weight; for when the father of the appellant refused to stand to 
his engagement of giving tf/e lands specified to the respondent in 
farm, it is but fair that the stipulation for a low rate of interest 
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should be set aside, and that interest should be awarded to the 
utmost extent allowed by the regulations of Government; The 
appeal was therefore dismissed with eosts, and the decree of the 
Court below fully aifirmed. 


May 24th. 

The ne- 
plieir of a 
deceased 
Brahma- 
cliarce ap- 
pointed to 
lucceed 
liiin in the 
Gaddee of 
a religions 
endow- 
ment, on 
proof of 
his title 
being supe- 
rior to that , 
of the per- 
son in pos- 
session, for 
various 
reasons as- 
signed in 
the decree. 


SHEORAM BRAHMACHAREE, Appellant, 

versus 

SUBSOOKH BRAHMACHAREE, Respondent. 

THE appellant brought this action, in formA pauperis^ on th& 
22d of February 1820, in the Bareilly Provincial Court, against 
the respondent to recover possession of Sungeerampoor, a rent free 
tenure and other property, as successor to the Guddee of Ramkishen 
Brahmacharee. Suit laid at 84,132 rupees, II anas; eighteen 
times the annual produce of the lakhiraj mouza, and value of the 
other property. 

The plaint set forth, that the plaintifT went on a pilgrimage to 
Juggunnath, with the consent of his uncle Ramkishen Brahma- 
charee, whom he feft in sole possession of all the real and personal 
property he had acquired. His uncle being subsequently taken ill, 

. wrote to his nephew to return, but died on the 7th of Maug 1875, 
,Sumbui^ before the plaintid’s return, when the defendant, who was 
one of Ram Kishen’s servants, with the assistance ofKampershaud 
and others, took possession of all the propeity. Upon this Sum- 
bhoonath, the plaintiff s Chela^ or di^iple, presented a petition to 
the Ziliah Judge, setting forth the plaintiff’s right to the property ; 
but the Ji^dge, without investigating his claim, ordered the defen- 
dant to be kept in possession, and referred the plaintiff to a civil 
suit. The plaint proceeded to state, that as the defendant had no 
right to succeed to the property of the plaintiff’s late uncle, and as 
the plaintiff was sole* lawful heir, he now sued fur redress and to 
obtain possession of the real and persona) estate. 

The defendant, in answer, declared the plaintiff^s allegations to 
be altogether false. He stated that the plaintiff was not of the 
same tribe as Ramkishen, and could not therefore he his nephew ; 
that had been removed by the late proprietor from mouza Sun- 
geerampoor for improper conduct; that the rent free mouza was 
not granted to Ramkishen Brahmacharee for his own private use, 
but was endowed by Government as a Wukf for the support of 
poor people and other charitable purposes, and that a Wukf or 
religious endowment is the property of no person, nor can any one. 
lay claim to it as heir; that the true state of the case was this, 
thirty years ago Ramkishen Brahmacharee, after the death of 
Govind Ram Das, the defendant's uncle, and of his Gooroo, took 
him (the defendant) who was of the same* tribe, from his mother, at 
the age of seven years, brought him up as his own child, instructed 
him in the customs and ceremonies of the Fakeers and the wor- 
ship of his own deities, and, during his life time, put him in posses- 
sion of his Guddee^ as well as all* his property; when all the 
neighbouring Mohunts and religis>us mendicante having, as is usual 
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on such occasions, assembled together, declared him (the defen-. 4824. 
dant) to be a . proper successor tQ the Guddee* After the death of - - • — — 
Ramkishen, the Cplleotor and Board of Commissioners, with the Sheoram 
consent of Government, sanctioned his succession to the Guddee,' BTahma- 
and appointed him to superintend the (listribiition of charities SiMookli 
from the proceeds of the rent free tenure, as could be provea by a Brahma- 
reference to the purwanna issued by the Collector. 'I he claini'^haree. 
therefore, he insisted, which was preferred by the plaintiff, was 
quite unfounded. 

On the 15th of September 1820, the First Judge of the Bareilly 
Provincial Court dismissed the plaintifT s suit with costs, on the 
following grounds, as stated in his proceeding of the above date : 

To dismiss the claim of the plaintiff appears to be the only proper 
mode of decision in this case, because, although the plaintiff has 
adduced sixteen witnesses in support of his claim, yet the defen- 
dant has adduced thirty- five who have deposed in favour of his 
right. Many of these have sworn to the fact that the plaintiff was 
expelled on account of his having formed a connexion with a 
Duklunee woman, as stated by the defendant. 'I'hey have also 
deposed that the signature to the letter produced by the plaintiff 
purporting to have been signed in the Hindee character by Ram- 
kishen Brahmacharee is not in the handwriting of that individual ; 
and in a case of such conflicting testimony there is no resource but 
to attach the greater weight to the numerical superiority of the 
witnesses, which, in this instance, is in favour of the defendant. • , 

Narain Bhutt too, the witness who is stated to have written the 
body of the letter above alluded to, was called upon in the face of 
the Court to write a few lines>^in the Hindee character, which hav« 
iiig done, it was found that there was no resemblance between his 
handwriting and that in which the letter was written, and admit- 
ting even he did write it, there is nothing to impugn the belief that 
it was not a fabrication after the death of Ramkishen Brahmacha- 
ree. It appears clearly from the order of the Nuwab Shoukut 
Jung, and the grant of the rent free tenure which accomp:inied it, 
that the property was conferred as a perpetual endowment, which 
species of property is not heritable, and consequently not claimable 
by the plaintiff, on the grouud of his being nephew to the late in- 
cumbent. It is also proved that the defendant, in the presence of 
a large assemijly of persons belonging to the tribe, performed the 
exeqiiial rites due to the deceased, which he would never have been 
permitted to do had the duty properly belonged to another. The 
plaintiff having appealed to tills Court, the case came to hearing 
before the Second Judge (C. Smith), who recorded his judgment to 
the following effect: The decision of the Provincial Court in this 
cause cannot be upheld for various reasons; first, because it has 
been Satisfactorily proved that the appellant is the nephew of the. 
late Ramkishen Brahmacharee and belongs to the same tribe and 
country: secondly, because, on the other hand, it has as clearly 
been established that the respondent is in no degree related to the 
late Brahmacharee, but was merely his Chela or disciple; thirdly, 
because the respondent Siibsookh Ram performed the funeral 
ceremonies of the deceased only in consequence of the plaintiff's 
absence to the eastward at the time of Ramkishen 's death ; fouilhly, 
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1824. because it had not been proved, neither was it probable, that the 

appellant had set out on his travels against the consent of 

Slieoram Ramkishen ; fifthly, because it is not true that the appellant was 
Siirw*'* travelling for the purpose of traffic, for the witnesses have deposed 
Sub^W that lv9 went on a pilgrin^age in conformity to the injunction of the 
fimlima- late Brahmacharee ; sixthly, because the respondent’s statement 
cbaree* that Ranikishen had expelled the appellant in consequence of his 
having forrmed a connection with a Dukkinee woman is altogether 
false; seventhly, because it appears from the letter dated in Foot 
1875, Sumbutf from the late Brahmacharee to the appellant (which 
has been authenticated by the testitnony of the writer himself as 
well as of other witnesses), that Ramkishen intended the appellant 
to succeed to the Guddee of mouza Siingeerampoor on his death ; 
eighthly, because, when the appellant, in conformity to the order of 
the Judge, convoked an assembly of the neighbouring pundits and 
religious mendicants to determine on the succession to the Guddee^ 
although they peremptorily wrote, to the respondent to come to 
the place of meeting, in order that all difierences might be settled, 
he never went near the spot : had he possessed any claim he 
would undoubtedly have obe^^ed the summons, and not have re- 
fused to submit to (he judgment of the assembly, who unanimously 
decided in favour of the appellant's right, and publicly announced 
it in* writing; ninthly, because it appears that Ramkishen died 
seven days after the date of the above letter, namely, on the 7th of 
^•Maag 1875, and that Sumbhoonath, the Chela of the appellant, on 
the 20th of January 1819, (which corresponds with the 9th of Maug 
1875) two days after the decease of that individual, presented a 
petition to the Furruckabad Zillah ^ourt, which agreed exactly 
with the contents of the appellant's plaint; and as the appellant 
was man]i miles distant from Furruckabad at the time when that 
petition was preferred, it could not have been dictated by him ; 
this circumstance strongly corroborates the truth of the statement 
made by the appellant; tenthly, because the respondent avowed 
in his first petition, dated the 1st of February 1819, that the ap- 
pellant is the Chela of the late Ramkishen Brahmacharee, and 
therefore his denial of the fact subsequently to the institution of 
the present suit, is manifestly false ; moreover, the above petition 
does not set forth that the late Brahmacharee, a >ear before his 
deaths invested the respondent with the garment of a Guddee 
Nisheen and resigned in his favour, it only states, ** that he, a few 
days before his decease, granted the respondent permission to 
enter his private Thakoor Dwaruy and that after Ramkishen’s death 
the rajahs, zemindars, and disciples installed him (the respon- 
dent) in the Guddee, in conformity to the last injunction of the 
deceased;” and therefore the respondent’s witnessess who have de- 
1 posed that Ramkishen invested him with the garment of a Guddee 
Nisheen a year before his death, are not entitled to credit : neither 
does the petition of the above date set forth, ** that the late Brahma- 
charee took the respondent from his mother at the age of seven 
Aears, promising to educate him and appoint him his successor.'^ 
Such an assertion is of itself absurd^ inasmuch as the succession to 
a Brahmacharee depends upon personal qualifications, and how 
could Ramkishen foresee that a* child of seven years of age woaldg^ 
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on arriving at manhood, prove worthy or otherwise of the Guddeei 1824- 

eieventlily, because if thirty-five witnesses are adduced on ot|p 

side of a question, and only sixteen on the other, a Judge is not Sbeoram 
compelled to consider the latter as perjured, and to attach credit to 
the testimony of the greater number. It was clear that the res- subaookh 
pondent had usurped the Guddee of the fate Brahmacharee*with Brahma- 
the aid of certain ill disposed persons, during the absence of the charee. 
rightful successor, and he might as easily have brought forward a 
hundred witnesses to depose in favour of his title. It is not right to 
disbelieve the evidence of witnesses merely because they happen 
to be adduced by the person ejected from the Guddee, and there is 
not the slightest ground for doubting the clear and undeviating 
testimony of the sixteen witnesses who have deposed in favour of 
the appellant's claim ; twelfthly, although Maharajah Dowlut Rao 
Scindiah might have sent mourning apparel, &c. to the respon- 
dent, the right of the appellant is not invalidated by that circum- 
stauce ; inasmuch as the affair did not happen in the territories 
of that chieftain, and the succession therefore did not fall properly 
within his cognizance. He most probably only intended to pre- 
sent the cloths, &c. to the successAr of Hamkishen, whoever it 
might be, without any wish to interfere in the dispute about siic^ 
cession. For the above reasons the Second Judge recorded his 
opinion that the decision of the Provincial Court should be re\erskd; 
that the respondent should relinquish the Guddee in favour of 
the appellant, and that the latter should be declared entitled to . , 
succeed to all the real and personal property attached to it, and to 
the superintendence of the religious endowment as enjoyed by the 
late incumbent Ramkishen. ^ 

On the 24th of May 1824, the Officiating Judge (J. Ahmuty) 
having expressed his concurrence in the above view of the case, a 
final decree passed accordingly. Costs were made payable by 
the respondent. 


RAJ CH UNDER DAS, Appellant, 1824. 

versus — 

MUSSUMMAUT DHUNMUNEE, Respondent. . May 24th. 

THIS was a suit originally instituted by Mussummaut Govind- According 
munee the mother of the respondent, on the 5ih of August 1813, 
against the appellant, in the Provincial Court of Calcutta, to 
recover a third share of the village of Peearpoor, and other places, Bengal, on 
chiefly situated in Zillah Nuddea; suit laid at 5,133 rupees. the death of 

In the plaint it was stated that the plaintifTs father-in-law had 
three sons, one named Ram Hurree Das, the plaintifTs husband; cl.iinied her 
a second named Raj Chunder Das, the defendant ; and a third biisband's 
named Ram Govind !Das, who died leaving Radha Kishen Das property, 
his son, heir to his property. , terivuni- 

After the death of the plaintiffs father-in-law, his three sons herit to the 
became jointly possessed of the ^property; some time afterwards, exclusion 
Ragi Hurree Das having gone on bushiess to a place called Chau- 

▼01. III. .3a . b«nd',b.o. 
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1824. tullah, died there, in the absence of his wife (tlie plaintiff) and 
her daughter Dhunmunee (the respondent). The defendant, who 
ther, if the was present at the death of his brother, abstracted all the docu- 
hitre oHs papers which could bear upon the plaintiff’s claim to 

Ij^usbaiid’s interest i/i the property possessed by him in his life- 
have mele time, with the intention of defrauding her of her just rights, 
issue, and declaring at the same time that the deceased had given to him 
cieatk'^with- defendant) every thing of which he died possessed. 1 he 
out male " plaintiff* hearing of these proceedings hastened to bring an acti<)n 
issue, her against him for her share in the property, but the defendant send- 
father's ing a message to her declaratory of his intention to make every 
inherft*^ thing right, and balance the accounts, &c., caused her to refrain 
theexclu- from legal proceedings. After all, however, the defendant con- 
sionofher tinued to keep possession of the property, declaring that it had 
husband, been given to him, and produced a forged deed of gift, which 
had been originally written on unstamped paper, but he eventually 
got it forged on stamped paper, and inserted h'ls own name (un- 
known to the plaintiff) as owner of the estate. 

The defendant utterly denying every part of the plaintiff's 
statement, stated in reply, that the whole of the property claimed 
was acquired by, his father and by himself; that the husband of 
the plaint'iff was always sick and confined to his house, so that 
he* was totally unable to make any acquisit’ions, or add to the 
property ; that after the death of the defendant's father, being 
hopeless of life, and having no male heir, the plaintiff’s husband 
did, in the presence of the plaintiff and respectable witnesses, 
sign a deed of gift in favour of the defendant, making over to him 
all his property, subject to the paviuent of a certain maintenance 
for the plaintiff; and that if the plaintiff was, as she stated, entitled 
to a sl^are, she would have brought forward her claim when the 
business was in progress through the Collector's office. 

before proceeding to a decision in this case, the Judges of the 
Provincial Court put the following questions to their Hindoo law 
officer: A person svlio had no son dies leaving a widow who lays 
claim to his property, but she dies before the decision of her claim, 
leaving a married daughter and her husband's brother. In this 
case, which of these two claimants is entitled to take her late 
husband’s estate ? Reply ^ The daughter is the legal heir, if she 
have a son, or if there be any probability of her having one. — Again^ 
If the daughter die leaving no son, is her husband or her paternal 
uncle entitled to the properly which she had so inherited ? Reply ^ 
Her husband has no lawful claim to it, but, on her death, it should 
devolve on her father’s brother. 

After perusing the above opinion, the following reasons ap- 
peared to the Court for deciding in favour of the plaintiff, Dhun- 
, muuee (her mother, the original plaintiff, having died about this 
time). Ihe property, it was established, from all the evidence, had 
been acquired by the father of the defendant and grandfather of 
the plaintiff, Pakeer Chund Das ; there was no reason to believe 
that Hurree.Das had made any addition to it, or that the mouzas 
he died possessed of were acquired by him otherwise than 
by inheritance from his father. From the vyuvustha of the 
Pundits of the Court, it was seen that Dhunmunee, the plaintiff. 
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Jiad a legal claim to the property, which came by inheiritauce to IQ24. 
ber father, namely, to a third share. The documents put in by — — 

the defeudant, which were a deed of gift signed by Hurree Das, Rnj Chun- 
and an t^rarnama or deed of compromise signed by the plaintiff’s Dhs, r. 
mother, were evidently forgeries ; for, of tlje witnesses brought to JJ^JJJ*****" 
prove their authenticity, two had distinctly denied the very* cir- D|,„nina- 
cumstaiices they were called to prove, and of those witnesses who nree. 
did confirm the defendant’s statement, the evidence was by no 
means worthy of belief. On these grounds, a decree was passed,, 
awarding to the plaintiff a third share of the property left by her 
grandfather at his death. 

The defendant from this decree appealed to the Sudder Dewan- 
ny Adawlut. The case having been brought before the Officiating 
Judge (J. Ahmuty), it appeared to him that it was necessary to 
consider two points, first, whether the deed of gift said to have 
been executed by Hurree Das was authentic or not ; secondly, 
whether Hurree Das, under the circumstance of the case, namely* 
having a wife and a married daughter, could legally make over his 
property in the way of gift to the appellant. The first conside- 
ration, he observed, was set at rest by the evidence which disproved 
the authenticity of the deed of gift. It was, moreover, his opinion, 
that had the deed been authentic even, it was no\ in the power of 
the deceased to make a disposition of his property in the marfner 
described, to the exclusion of his wife and daughter (a). On 
these grounds the appeal was dismissed, and the decree of the 
Court of Appeal affirmed with costs. 

The appellant was also directed to pay up mesne profits from 
the date of the decree of the ‘Provincial Court up to the time of 
the respondent gaining possession. 


AMANEE TEWAREE, Appellant, 1824. 

versus — 

RAI RUGHOO BUNS SUHAl, and others, Respondents. Juae 5th. 

THIS was an action brought by the appellant against one of Lands pnr- 
the present respondents, Rai llughoo Buns Suhai and Raja Sheo chased by a 
Suhai, on the 21st of May 1814, in the Provincial Court for the [JJe 
division of Patna, to obtain possession of a six ana share of the his son, 
Talook Roopus, Pergunna Huroah, in the district of Tirhoot ; chough re- 
the triennial assessment on which was stated to be 5,154 rupees* ff'stcred in 

The plaint was to the following effect. The plaintiff on the jhe*lat 
4th af Rubee ool uwul 1230, Hijree^ corresponding with the 21st of ter, being 
Mctgh 1222, Ffis/ee, had purchased the said share of the talook in the pos- 
from Rai Rughoo Buns Suhai abovementioned, the proprietor 
a twelve ana share of that estate, for the sum of 9,090 rupees, 
and obtained a deed of sale for the same. The seller caused the yfje his pro- 
transfer of the talook in proportion to the share disposed of, in perty, the 

* son has no 

(a) Perhaps not according to the *Benares school but query, under the *?.*(** f 
enlarged interpretation of Sareda'a text by Vahana. Sec note to Cafe- ® “ 

* hroekeU tramlution af tht Dajfa Bhaga^ page 33. inem. 
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1824. the Collector’s office, and ever since the plaintiff obtained ^ 

oftier for possession from the Collector, he had discharged the 

Amanee Government revenue due, the receipt of which payments he held 
RarSui*^’ in his hands, and had continued in peaceful possession of the pro- 
gboo Buna dispute. One individual named Birsun, a resident of the 

Siihai, and said talook, brought a complaint for ejectment against the officers 
others. of the seller before the Magistrate, who required the attendance 
of the plaintiff, the seller, and Raja Sheo Suhai, the father of the 
seller. Accordingly the plaintiff himself appeared, and the said 
Raja presented a petition, stating that he had bought the said talook 
in the name of his son Rai Rughoo Buns Suhai, who was merely 
the nominal proprietor, and on this the Magistrate recorded his 
opinion that, as the talook was under the collection of the aforesaid 
Raja’s officers, and Rughoo Buns Suhai was not in possession, he 
was utterly incompetent to sell the property, and consequently 
the plaintiff was compelled to enter into a penal recognizance in 
the sum of 6.000 rupees to abstain from all attempts at getting 
possession of the lands which he had purchased. The plaintiff 
appealed against the Magistrate’s order to the Provincial Court 
of Circuit, the first Judge of which Court, conhrming the above 
decision, passed an order that the plaintiff was at libeity to insti- 
tute, a suit in the Civil Court, which he now did accordingly. 

The defendant. Raja Sheo Suhai, replied by stating that, in the 
year 1214, Fuslee^ he had conditionally purchased a twelve ana 
share of talook Boopus, in the name of his son Rai Rughoo Buns 
Suhai from Purannath, the former proprietor of the estate, for 
the sum of 10,000 rupees, and getting the name of his son, the 
said Rai, registered in the public records by transferring that of the 
seller, obtained possession of the estate ; that in the year 1219 Fuslee, 
he, in addition to the purchase money, paid six thousand rupees 
to the seller, and took back his agreement for the conditional sale 
which then became absolute ; since which time he had continued 
ill occupation of the estate without the smallest molestation from 
any one; that the* appointment and removal of the Mofussil 
officers, the payment of the rents, the charge of the receipts and 
disbursements of the talook, &c. all rested with him ; that the fact 
of Rai Rughoo Buns Suhai, being only a nominal proprietor, who 
had no power to sell or give a beega or biswa of the land to any 
perdbn, was notorious; that he (the defendant) had regularly paid 
the rents up to the year 1222, F. S., and was wholly unacquainted 
with the truth or otherwise of the allegation made by the plaintiff, 
of his having paid the rents and procured the legistry of his name 
as proprietor in the records of the Collector’s office, and that 
although the plaintiff, without issuing a notice, within the period 
of twenty-two days from the date of the sale, did obtain an order 
for pos.session, yet that, immediately on being informed of 
the defendant having been dispossessed, the Magistrate had 
ordered him to be restored to his rights, which just order the 
defendant now begged might be upheld. Another of the de- 
fendants, Rat Rughoo Buns Suhai, son of the foregoing, answered 
to the plaint as follows ; that he. had borrowed the sum of .6,400 
rupees from Rughoo Singh and that the plaintiff had compelled 
him to execute a deed of conditional sale of a six ana share of 
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the property in dispute, in his name, on account of the sum bor- iWt; 
rowed, nominally, for the satisfaction of Rughoo Singh ; the pWfti- 
tiff, stating that he himself would never advance any claim to the Amsnee 
property, and that he (this defendant) without the knowledge 
of his father, Raja Sheo Suhai ; who had purchased the said pro- 
perty and was in the occupation and enjoyment of it, desired the s„hHi aad 
Cazee to make out a deed of sale, the price stipulated being others. 
9,090 rupees ; that, subsequently, the plaintiff, without fulfilling 
his promise of returning the accounts between the parties and 
paying the remainder of the purchase money; fi^udulently 
obtained from the Cazee the deed of sale and power of attorney, 
and immediately procured his own name to be registered as pro- 
prietor of the estate ; that the defendant having heard this, began 
to contest the plaintiff's right, but he evaded the restoration of the 
deed of sale, and ultimately a dispute arose about the possession 
of the property, when the case came to a hearing before the 
Magistrate, in whose presence it was satisfactorily proved that the 
property had been purchased by the defendant’s father, and by whom 
it was adjudged that the exaction of the deed of sale by the plain- 
tiff from the defendant was illegal, which judgment was confirmed 
by the Court of Circuit, as had been admitted by the plaintiff. 

On the death of the defendant (Raja Sheo Suhai), his other ^ons*, 

Rai Ram Builubh and Koonwar Birj Koomar, appeared for them- 
selves and as representatives of their minor brothers Rai Rood ur 
Naraiti and Rammohun. ** 

On the 13th of December 1820, the Senior Judge of the Pro- 
vincial Court recorded his opinion to the following effect: Rughoo 
Buns Suhai admits the execution of the deed of sale, and of the 
power of attorney to procure its registry, and the transfer of pro* 
prietary right, but he alleges that the sum of 4,500 -"rupees on 
account of a former loan, and the sum of 1,000 rupees- on account 
of a loan from Rtighoo Singh were deducted from the amount of 
the purchase money, and that the remainder was never paid to him. 

It is not at all satisfactorily established under what circumstances 
the deed of sale and receipt was given by this defendant, or what 
portion of the piir<'hase money was received by him, although the 
bill of sale for a twelve ana portion of the above talook, executed 
by Khem Nath, son and agent of Pran Nath, the former proprietor, 
dated the 13th of Kartick 1214, was made out in the natne of 
Rughoo Buns Suhai ; and although the transfer was made in his 
name in the Collector’s books, yet the deceased defendants Sheo 
Suhai, had alleged that his son Rughoo Buns Suhai was merely 
the nominal proprietor, and his name ostensibly used on the 
occasion. Tills allegation has been fully proved, and it has also 
been established that Sheo Suhai paid the whole purchase money, 
in the first instance 10,000 rupees on the occasion of the eondi'^* 
tioiial sale, and secondly 6,000 rupees when the sale was> made 
absolute, no part of the money having been advanced from the 
funds of Rughoo Buns. The former also had exclusive and un- 
interrupted possession from the date of his purchase. On these 
grounds the suit was dismissed. Under the circumstances^ of tl>e 
case, however, the costs were made payable by the parties respec- 
tively, and the plaintiff was declared at liberty to prefer ag.ainst 
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1824. RMghoo Buna Suhai any claim which he might consider himself 
to <iave against that individual. 

Ainanee '1 he plaintiff being dissatisfied with the above decision, appealed 
Tpwaree, v. therefrom to the Court of Sudder Dewanny Adawlut, and the case 
glioo Buns ^ ® hearing before <he Officiating Judge (J. Ahmuty) on the 
Suhai, and 15th of June 1824, who recorded his judgment in the following 
others. terms : In this case there appear to be two points which vequire 
consideration ; in the first place, was the talook of Roopus pur- 
chased by the deceased Sheo Suhai, or was it the bond Jide pur- 
chase of Rai Rughoo Buns Suhai? Now, although the Uansferof 
the purchased property was made in the name of Rai Rughoo 
Buns, and although the purchase itself was made in the name of 
that individual, yet the collection of the rents and the entire 
management of the property evidently rested with Sheo Suhai. It is 
moreover, satisfactorily proved by the evidence of witnesses, that the 
estate was purchased by the latter with his own money in the name 
of the former, who was his eldest son. Of the purchase money it has 
been proved that twelve hundred rupees and three hundred gold 
inohurs, were sent from Patna jiy his people to the latter, and paid 
by him to the gomashia of that person ; that it was with the express 
consent of Sheo Suhai that the name of his son was registered 
as proprietor, and that the rents were paid through Sheo Suhai, 
by whom the tehsUdar was appointed. It is also proved, that 
from the date of the sale of the six ana share by Rai Rughoo 
•‘Buns Suhai to the appellant, Sheo Suhai was continually opposing 
the transfer, and even went so far as to offer the appellant one or 
two thousand rupees to rescind the contract X and that ultimately, 
on his opposing the appellant’s entry, the case was brought before 
the Magistrate, by whom it was determined that Rughoo Buns 
Suhai hadvno manner of right to negotiate a sale of the property 
which belonged to his father Sheo Suhai. I’he attempt on the 
part of the appellant to prove that the purchase money had been 
paid for out of the funds of the nominal purchaser has wholly 
failed. Under these circumstances, the present case does not appear 
to be at all of a nature with those benamee transactions which are 
prohibited by the regulations, as Sheo Suhai, in making the pur- 
chase in th^name of his eldest son, acted only in conformity to 
the general usage and custom of the country, against which the 
prohibitory enactment was never intended to apply. Under these 
circumstances, the Officiating Judge expressed himself clearly of 
opinion that Rughoo Buns Suhai, the absent respondent, had 
no authority whatever to dispose of the estate purchased in his 
name by his father, and concurring in every particular with the 
decision of the Senior Judge of the Court below, that judgment 
was affirmed accordingly, (a) 

(&) It is not sxsctly evident to wbat denamee transactions the Officiatinft Judge 
alluded. The practice of the Courts does not seem to condemn benamee tenures 
in the abstract. There is indeed a legal prohibition against purchasing lands at 
public auction in a tictitious or substituted name, but here the transaction was 
of a private naturd? The merits of the case would appear to have depended 
rather on a question of fact than of law. , 
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RAMKISHEN SURKHEYL, (Guardian of Iswon Chvnd Raj, 18 W, 
minor, adopted eon of Ram Lokuee Dimia, deceased), Appellant, — — 

t/efStis June I9th» 

MUSSUMMAUTSRI MUTEE Dl BI A, «and others, Respondents. • 


THIS was an action brought by Mussummaut Ram Lnkltee 
Dibia, on the 12th of September 1817, in the Zillah* Court of 
Backergunge, against the present respondent and others, to obtain 
possession of a one ana, three gunda, one cowrie ^ one krant 
share of a three and half ana share in the zemindaree of Kishen 
Hai Chowdhree, situated in pergunna Shayusta Nnggur; of a live 
ana, six gunda, two cowrie share of a talook known by the name 
of the said Kishen Ram Rai, and of a five ana, six and a half 
gunda share in a talook known by the name of Nursingh Deb Rai ; 
the jumma of the whole, computed at thrice its actual amount, 
being ,521 rupees^ 14 anas, 4 gundas, 3 cowries. 

I'he plaint set forth, that the above lands had been the pro- 
perty of the plaintiff's father-in-law, Kalika Persaud, who died 
in the month of Poos 1223, B. and of whom she and a son 
adopted by her were the heirs; that, however, > on the occurrence 
of the aforesaid death, the defendant, Sri Mutee Dibia, daughter 
of her father-in-law, with Kalee Persaud Gungolee her husband, 
presuming on the necessary seclusion of her (the plaintiff's) life, 
and the minority of her adopted son, had conspired with the othef 
defendants, and taken possession of the estate : that, therefore, 
she sued in her capacity of guardian of her son who was the right- 
ful proprietor, but whose youth precluded him from pleading in 
his own person. 

The defendant, Kunwul Kant Rai replied, that to vany heredi- 
tary right over the lands in question, which was the ground of the 
plaintiff’s plea, he never had made pretension; and therefore 
could not be compelled to put in any answer as to that plea. 
That the following facts were of his knowledge ; that the defen- 
dant, Kalee Persaud Gungolee, had got and still retained the 
lands in his hands, on the alleged authority of a deed of gift, and 
that the said Kalee Persaud had given them to him, the defendant, 
on a nine years lease in Bysakh 1222, B. S. 

Kalee Persaud Gungolee, another of the defendants, * stated 
that the deceased Kalika Persaud had given bis daughter in mar- 
riage to him, and having no son livings had, in the year 1218 B. S. 
made over to him, the defendant, by a deed of gift, all the lands 
included in the present plaint, with some others situated in the 
pergunna of Shayusta NuggUr, and a talook known by the name 
of Kishen Ram Rai, in the pergunna of Aurungpoor, reserving 
only two mouzas for his own maintenance, and one for that of thcf 
plaintiff, his decea.sed son's wife ; that his father-in-law had, at 
the same time, exectkted .an engagement promising that on his 
death the two mouzas which he had set aside for his own support 
should belong to his daughter Sri Mutee ; that he, the defendant, 
had obtained possession through the aforesaid deed during Kalika 
Persaiid's life-time, and bad paid i\io jumma ever since ; that his 
father-in-law had acknowledged the execution of the deed of gift 
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1824. in his reply to a suit instituted by the plaintiff ten years after her 

- ■ ■ husband's death ; in which reply he had further stated that the 

.Ramkishea husband of the plaintiff (his son), had died without giving powers 
to his wife to adopt a son ; and that, therefore, the adoption oa 
inant*Srf^" which^the plaintiff restedher plea must be held altogether illegal. 
Mutee Di- defence of Sri Mutee, which was next filed, corresponded in 
bia, and all respects with that of her husband, the last defendant, 
others. other defendants, Chunder Munee and Fudma Lochun, 

stated that they had been long engaged as writers on the establish- 
ment of Kalika Fersaud, and had at his desire affixed their signa- 
tures as witnesses to the deed of gift made out by him in the name 
of his son-in-law% and that beyond this they had no knowledge of 
or connection with the matter under investigation. 1 he remaining 
defepdant, Radha Mohun, did not appear. 

The decree of the Acting Judge, dated September 5th, 1818, 
was to the following effect : that the documents and evidence 
adduced by the plaintiff by no means established the legality of 
the adoption she had made, nor, in consequence, the right of her 
adopted son to the estate ; for she had not been able to produce 
any paper signed by her husband vesting her with authority to 
make an adoption, «which, had such authority been given, would 
ha^e^been valid ; and although some witnesses had asserted that 
her husband had so empowered her by an oral permission, still 
as the reply of her father-in-law to her plaint in the former trial 
< * denied that permission had ever been granted to her in any shape, 
those assertions could not be received as conclusive and free from 
suspicion ; that the adoption of a son by a wife without authority 
delegated to her from her husband i^as clearly forbidden by the 
Hindoo law ; that it appeared from the deed of gift and other 
papers preduced by the defendants, that Kalika Persaud had, on 
the death of his son, Lukhee Chund, given, with the full consent 
ol his daughter Sri Mutee, all his property, with certain specific 
exceptions, to the defendant, Kalee* Persaud ; and that in a states 
ment appended to hisVeply in the above mentioned former suit, he 
had acknowledged the validity of that deed, from the date of which 
it appeared that the said Kalee Persaud had had possession of the 
contested lands, even during a part of his father in-law’s life-time ; 
and that, lastly, the allegation of the plaintiff that that deed had not 
been held valid in the former trial, had not been proved ; for on a 
reference to the decree no mention had been found of any doubt as 
to its legality. The claim was therefore dismissed. The plaintiff, 
dissatisfied with this decision, appealed tor the Provincial Court of 
Dacca, and Kalee Persaud dying, his widow Sri Mutee proving 
herself to be his heir, maintained the suit. This defendant and 
Kunwul Kant were the only respondents who appeared. The 
^First Judge of the Court, on the 19th of June 1820, agreeing in the 
opinion of the Third Judge (delivered on the i3th of the same 
month), gave the following judgment : That although the first 
reply of the Pundit of the Court upheld the legality of the adop- 
tion which had been made, still his answer to another question 
propounded to him as to the validity of the deed of gift, was con- 
firmatory of such validity and of the right of Kalee Persaud to the 
land in dispute ; that that claim was also strengthened by the fact» 
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ti^hich h^d been placed beyond doubt by the documents and testi- 1824. 
mony adduced, that Kalee Persaud had got, and had for a iJhg » ■ — 

time held actual possession of the land ; that therefore Kalee Rninkisbea 
Persaud must be considered as the rightful owner of as much Siirklieyl, 
of the estate as was included in the deed»of gift; and^the adopted 
son, Uwur Chund, had a claim only to the inoiizis reserved by Mutee Dl- 
Kalika Persaud for his own and the appellant's maintenance; that bia, and 
of course the deed of gift was only to be supported in it*s disposi- otUcra. 
tion of the property belonging by inheritance, purchase, or other 
right to Kalika Persaud, not of any portion which might have been 
added or acquired by Lnkhee Chiind himself; that, finally, the 
decree of the Zillah Judge should be amended as folloMs: The 
dismission of the appellant's claim should be affirmed, but the 
declaratioQ as to the illegalitv of the adoption of Iswur Chund 
should not be maintained; and to the last mentioned individual 
atone the mouza set apart by Kalika Persaud for his own main- 
tenance should, according to the law laid down in the vyuvmtha 
of the Court Pundit, be delivered. The appellant's plea of special 
appeal was admitted in the Sudder Dewanny AdawJiit on the 
26th of July 1821, on the grounds defailed in the proceedings of the 
26th of June and 2 1st of July of the same year, l^ese were, that on 
an inspection of the case tried formerly in the same Zillah Court, 
in which the petitioner sued as plaintiff against Kalika Persaud 
and others, it appeared that, in the first reply of the said Kalika 
Persaud, which was given in by him in common with all the other * • 
defendants, there was no mention of the deed of gift, dated in the 
year 1218, B. S.; such mention not being found till the second 
replVt which was made six mouths after the former; that on this 
account, and on a knowledge of the enmity existing at that time 
between the petitioner and her father-in-law, that deed <y)uld not 
be held valid without the fullest enquiry; that on a conviction of 
the validity of that deed, the affirmation of the Provincial Court 
seems to have been given to the decree of the Zillah Judge; that 
it further appeared from the proceedings in the above mentioned 
case, that in the rejoinder of the plaintiff to the reply of the de- 
fendants she had mentioned Kalika Persaud’s having signed a 
paper on the 8th of Bysakh 1217, B. S., expressive of his know- 
ledge of the consent given to her by her husband to adopt, and 
there was found no document on the file containing either* an 
acknowledgment or denial of the assertion; and that enough of 
suspicion therefore attached to the matter to entitle it to another 
hearing. Ram Lukhee Dibia dying about this time, Ram Kisheti 
Surkheyl was permitted to prosecute the claim of Iswur Chund in 
the capacity of guardian. The case came to a hearing before the 
Second Judge (C. Smith) on the iOth and llth of May 1824. 

The following interrogatories were put to the Court Pundit, and 
answers received from him. 

Question Uf. — A Hindoo inhabitant of Bengal died, leaving a 
daughter, whose husband is alive, and an adopted son of his son 
who died before him ; and some years after his death Jiis daughter 
brought forth a male child. In this case, according to the law as • 
current in Bengal, will his inheritance devolve on the adopted son 
YOL. 111 . ... 3 B r 
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1824: of his son, or on his daughter’s son ; If on both, what are theit^ 

respective shares ? 

Ramkishen Qi/es^fton 2nd.-^A Hindoo widow having obtained her husband^s 
sanction to adopt a son, does so ten years after his death. Is the 
niaut Sri**' which took pl&ce after so long a period from her lius- 

MuteeDi- banas death good and legal, and is such adopted son entitled to 
bia, and inherit from his adopting mother^s father-in-law or otherwise ? 
others. Question 3rd, — The grandfather, by whose direction and con- 

sent the widow had adopted the son, after such adoption, having 
been displeased with his son’s widow, made out a deed of gift in 
favour of his son-in-law, and put him (the donee) into possession of 
his entire landed property of both descriptions, ancestral and self- 
acquired. Is the deed of gift valid in such case, and is it an impe- 
diment to the adopted son’s right of succession to the property? 

Question 4th — Should the grandfather have executed the deed 
of gift in favour of his son-in-law previously to the adoption, in this 
case* will his property devolve on the ad(i|>ted son or not? 

Question 5th , — If the donor have executed the deed of gift either 
rn 1221 or 1222 B. S., and antedated it to 1218, S., by the 

collusion of his son-in-law, in this case will the deed of gift be held 
null and void by season of such false entry, or will it be considered 
good and legal notwithstanding? 

Reply \st. — If a Hindoo of Bengal die, leaving a daughter who 
is likely to have male issue, and an adopted son of his son, the son 
dying before his father, and a few years after that the daughter 
bear a son, in this case, the adopted son is entitled to the succes- 
sion, even though the daughter and her son are living. However a 
discrepancy exists on this point between the text of Devala quoted 
in the Dnya Bhaga^ and that of Menu^ who holds the first rank 
among legislators. This opinion is delivered agreeably to the 
doctrine of Menu, 

Authorities. — “ Of the twelve sons of men whom Menu, 
sprung from the self-existent, has named, six are kinsmen and 
heirs, six not heirS; except to their own father, but kinsmen. 
The son begotten by a man himself in lawful wedlock, the son 
of his wife begotten in the manner before mentioned, a son given 
to him, a son made or adopted, a son of concealed birth, or whose 
real father cannot be known, and a son rejected by his natural 
parents, are the six kinsmen and heirs.” The two texts of Menu. 

Reply 2nd, — A Hindoo widow having obtained her husband’s 
sanction may adopt a son after ten years from the date of her 
husband's death, and the adoption is legal. Such adopted son is 
entitled to inherit from his adopting father’s father, for there is no 
fixed period for adopting a child on the expiration of which the 
adoption can beheld void. 

Reply dr«f.~6hould ihe widow of the son, with the consent of 
her late husband and his father, have adopted a son, and subse- 
quently, should the father, being displeased with his son’s widow, 
have given bis property moveable and immoveable to his son-in- 
law, the gtftenust be considered illegal, and the son-in-law can 
derive no right thereby to the property given. 

Authorities.— “ What has been given men agitated with 
fear, anger, lust, grief, or the pain of an incurable disease, or, 
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&c. Arc. must be considered ae ungiven.” The passage of Nareda 
cited in the Vivadarnuva Setoo* 

Reply 4/A. — Though the grandfather, previously to the adop- RamkUlien. 
tion, have executed a deed of gift assigning his property to his siurktieyh 
son-in-law, yet the adopted son had acqiyred a prior title Jo the 
property, the permission (which the deceased son Kad left with Mutee Di- 
bis widow to adopt a son) being considered in the light of her bia, and 
pregnancy, in other words, the boy ultimately adopted being 
entitled to all the rights of a posthumous son. 

Authorities. — ** Even they who are born, and yet unborn, 
and they who exist in the womb, require funds for subsiaten re; 
the deprivation of the means of subsistence is Reprehended.” The 
text of Mean (a) quoted in the Daya Bhaga* 

Reply dth. — Should the donor in the year' 1221 or 1222, B. S., 
have executed a deed of gift in favour of his son-in-law, and have 
antedated it to the year 1218, B. S., to defraud his son’s adopted 
son, in this case the deed of gift must be held null and voi.d by 
reason of its containing a false entry. This vyuvusthaie conform*- 
able to Menu, the Daya Bhaga, and other legal authorities a& 
current in Bengal. * 

After perusing the above opinion, the Second Judge recorded hie 
judgment on the 18th of May 1824. to the following effect; that 
it appeared that the deceased Lukhee Dibia had, before the insti- 
tution of the suit on which the present appeal was founded, brought 
an action for two other talooks against the deceased Kalika Per* 
saud (then living) with his daughter and her husband, in the same 
Zillah Court on the 26th of April 1814, corresponding to the 1 4th 
Bysakh 1220, B. S., that from a view of the proceedings in that 
case it was evident that the deed of gift, professing to have been^ 
written the 2d of Bysakh 1218, B. S., was actually not in^existence 
at the time of the reply of the defendants in that case; that is, on 
the 14th of September 1814, corresponding to the third of Bhadoon 
1221, B. S., since in that reply there was no mention of such a. 
deed, and it may be considered as certain tliat had such a docu- 
ment been in existence, the defendants would not have failed to 
insist on it ; that the said Kalika Persaud had stated in his reply 
that his daughter was not without hope of offspring, and sup- 
posing him to entertain such hope, there seemed aa conceivable 
reason why he should convey his property, as he was subsequently 
alleged to have done, to his daughter’s husband; that Kalee 
Persaud and his wife Sri Mutee had, at the same time, denied 
having any connection with the property claimed in any way, 
which they would not have done had such an instrument as a deed 
of gift been previously executed in their favour; that the first 
mention of that deed was to be found in a statement appended to 
his former one by Kalika Persaud on the 6th of, February 1816, 
corresponding to the 26th Bysakh 1221, B. S., and was altogether 
undeserving of confidence, contradicting, as it did, the former alle- 
gations of the same person and his fellow defendants ; that there* 
fore it seemed clear that the said Kalika Persaud hacl^ subsequently 
to the filing of his first defence, conspired with his son-in-law with 
some fraudulent intention, and had drawn up a deed of gift bearing 
. Bntelttdaathfittxt of vol«2, page 227.. 
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1824. a false date ; such a deed being, as proved by the reply of the 

; — Cruit Pundit, entirely illegal; that it had been established that 

the adoption of the boy Iswur Chund had taken place in the month 
v.'Milssuni- Aghun 1021, B. 8., two months before filing the amended 
mailt Slit defence, the^meiition of ,a deed of gift in which, for the first time, 
Kliitce Di. could, in consequence, only be looked on as an expedient of the 
othc^** writer to deprive the adopted boy of his rights, and satisfy his son- 
in-law who wished to retain the inheritance for the son of whose 
birth he was then not without hope ; that it had been moreover 
established, that the adoption of Isnur Chund had been made with 
authority from the husband pre\ioiisly received, and with the 
consent of the father-in-law ; that a delay of ten years before such 
authority was acted on was not illegal as had been proved by the 
answer (No. 2) of the Court Pundit; and this was further 
supported by the fact, that the opinion of the pundit of the 
Provincial Court, given in ignorance of the existence of a deed of 
gift, .was exactly to the same effect; that although another opinion 
of thut pundit, given on the supposition of the deed of gift having 
been made out previous to the adoption, declared that deed to 
confer a superior right, yet the opinion in question could not be 
held applicable in the present case, when the allegation of the 
priority in date of the deed of gift had been shewn to be a mere 
fraudulent circumvention. 

I'he whole estate was therefore adjudged to belong to the 
. adopted son ; subject to the necessary condition of providing for 
the maintenance of Sri Mutee. 

'I he case was next brought before the Fifth Judge (W. B. 
Martin) on the 19th of June, who expressed his entire concurrence 
in the above opinion. ** 

Judgment of the Courts below reversed with costs. 


1824. RAMMARAIN MITTER, Appellant, 

— versus 

Jui.e 2l8t. KALEE PERSHAD KAl, and others, Respondents. 

The Court THLS was an action brought by the present respondents in 
ordered a the Provincial Court of Calcutta, on the 28th of December 1811, 
caljcelied* against the appellant, to redeem a mortgage and to obtain 
though it’ possession of 632^ beegas of lakhiraj land in the estate of Hut- 
contained timpoor, situate in the pergiinna of Mughora, the estimated 
nomeiiiion decennial produce being 5,325 rupees, with the piincipal and 
it^not^beiri of Some rents collected from it, amounting to 7,938 rupees, 

expressly'*^ to procure the reversal of a summary decree by which they 
declared to had been adjudged to pay to the defendant the sum of 4,985 
beperpc- rupees II anas. 

peRrin*'\o* plaintiffs stated, that Ram Mohun Rai, of whom they were 

Lave been heirs, had mortgaged to a person by name Ram Mohun Bhose 
granted to for a term of |)x years, 471^ of the above number of beegas, for 
thesHiiie Qf 451 rupees, on the 13th of Phalgoon 1196, B. 8. ; that 

Sfe sarae^" he had also given him a lease of these 47 1 J beegas, with 61 
day aud for beegas besides of waste land for the term of the mortgage, as 
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z security for the payment of the loan he had received^ with its 18^4. 

interest; that being at the time much pressed for money, he had 

agreed that Ram JVlohun Bhose the mortgagee, should receive the tame 

interest at the rate of 3 per cent per mensem \ but as he could ^*^"^* ^** 

only profess to give the legal rate of ) per cent in the mcvtgage 

deed, he had, to evade the difficulty, let the land, which paid in and there* 

general 14 J anas a beega, for Sanaa a beega, and the uncul- fore evU 

tivated ground, included in the lease, at 2 rupees a bee^a for the 

first year, 4 rupees for the second, and 8 rupees from the com- ad- ^ 

mencement of the third till the end of the sixth and last year; that, ditional 

by these means, both principal and interest had been paid off, Becurity for 

and whatever in excess above the amount of that payment the ^ 

defendant had received from the land up to the year 1^03, B. S., 

when the plaintilfs first sought to recover the land, belonged to 

them (the plaintiffs) ; that at that time they had sought to recover 

the land, not by a legal process, but by beginning to collect rents 

from various of the tenants ; on receiving intelligence of which, the 

aforesaid mortgagee, Ram Mohun Bhose, brought two actions 

against them, one on the ground of the mortgage, and the other, 

as having been forcibly expelled frotii his property; that by means 

of a purwanna of the Court, issued on the latter of these claims, 

he got himself reinstated, and was in the full receipt of all^ the 

rents, but that the former claim was dismissed ; that on this, 

they (the plaintiffs) began in 1207 B. S., to draw again some 

income from tlie land, when Ram Mohun Bhose instituted a suit in *• 

the Zillah Court of Hooghly against them, and a person by name 

Kalee Das Rai, on the plea of ejection by violence from 3,22^ 

beegas of ground in the talooks of Ruttunpoor, Bun Hooghly, 

and others, which he professed to have rented from them and the 

said Kalee Das Rai to whom they belonged, with a cla^n for rent 

unduly appropriated previous to his advancement of his claim ; that 

before his death, which occurred shortly after this period, he sold 

all his right and title to any land which he had actually in his 

possession, or on which he had any claim, to the present defendant, 

who, as his successor, maintained the above mentioned suit in> 

the Court of the Twenty-four Pergunnas, to the jurisdiction of 

which the disputed lands had been transferred from that of 

Hooghly; that the defendant had, by the decree of that Court, 

got awarded to him 870 beegas of the land, and 4,613 rupees 6 

anas of the money claimed; that in conformity with the provisions 

of that decree he had, towards the end of 1216, B. S., obtained 

possession of the monzas situated in the estate of Ruttunpoor, 

the property of the plaintiffs, and the lands in Bun Hooghly 

belonging to Kalee Das Rai ; that that decree was affirmed in 

the Provincial Court, and the sum specified above ordered to be 

paid, which award was confirmed with the following alterations,* 

on appeal to the Sudder Dewanny Adawlut : namely, that the 

land should remain in the hands of the defendant, but no money 

be paid until after the expiration of six months, during which time 

it was left to the option of them (the plaintiffs) to bring sin action 

to obtain the redemption of the mortgage in the Provincial Court ; 

that according to the directions of that amended award, they now 

laid their claim, having for their object, in addition to that men- 
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1824. tioned in those directions, the obturning from the defendant the 

siin, in all, of 7,938 rupees, comprising the surplus received from 

Rafnoariiie the land by Ram Mohun Bhose up to the year 1201 B. S., after 
Mitterv. the liquidation of the debt incurred by the mortgage and rents for 
the yejirs from 1202 to 1^06, B. S., during which time he had pos- 
aud otlicrs. session of the land, at the rate of 14} anas per beega, (with the 
exception of a small portion for the year 1204, which they (the 
plaintiffs)' had drawn directly from the tenants ; and for the years 
1217 and 1218, at the rate of one rupee a beega, as much being 
charged for interest as for principal, since the farmer in the long 
period of years which had elapsed exceeded the latter : They also 
sued for the reversal of a summary decree by which they were 
adjudged to pay for interest and principal of the rents at 14} 
anas a beega for the period of their occupation from the begin- 
ning of 1207 till near the end of 1216, being the sum of 4,985 
rupees, 1 1 anas. 

The defendant replied, that the plea of the plaintiffs by which 
they claimed full proprietorship of the disputed lands was utterly 
untenable, for that the facts of their connection with the property 
were these; that in the year** 1171, B. S., a person by name 
Atiiia Ram Bhose obtained a perpetual lease of some land that was 
then waste, situate in the estates of Riittunpoor Bun Hooghly, 
&c. from certain holders of lakhiraj grants, and among them the 
ancestor of the plaintiffs, in the name of his grandson Ram 
. . Soonder Bhose, and taking that land under Ids own management, 
cleared, cultivated, and otherwise improved it; that, subsequently, 
the said Ram Soonder Bhose sold the property in 1187, B. 8., to 
a person called Radha Churn Ghose :nthat on his death his widow, 
acting on permission received from him, gave it with all the other 
propeity, ^moveable and immoveable, of her husband, to her 
brother Ram Mohun Bhose, by a deed of gift on the 22d of 
Kartick 1196, B. S., that Ram Mohun Bhose in 1211 B. S., 
sold all his right and title in it to him (the defendant), who 
got possession by means of the summary decree which the 
plaintiffs claimed to be reversed ; that the ancestor of the 
plaintiffs had received from Ram Soonder Bhose, Radha Churn 
Ghose, and Ram Mohiiii Bhose respectively, the sum fixed in 
the original deed of perpetual lease, for the continuation of 
\rhich. payment the plaintiffs had a just claim on hisn (the defen- 
dant) but none for the full proprietary right to the land ; that 
when inll96, B S., Ram Mohun Rai, ancestor of the plaintiffs, 
mortgaged the land to Ram Mohun Bhose, it was only as a 
security for the payment of a debt contracted by him. the perma- 
nency of the lease being in no way affected by it; and that this 
was clear from the fact, that the original deed happening to 
•have been lost in that year, Ram Mohun Rai had given him 
another, also containing a grant in perpetuity, which instrument 
was falsely stated by the plaintiffs to have been a deed of lease for 
the limited period of six years; and that, finally, he (the defen- 
dant) was in actual possession of all the land involved in the claim 
with the exception of 93 beegas, of which he had been forcibly 
deprived by Tarnee Churn Rai, a nephew of the plaintiffs, to aid 
their viewSi under the pretence <of their being part of his property. 
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The case was nonsuUed on the 7th of July 1^S15» by the Senior 
Judge of the Court, on the two following grounds, first, becc^se 
the action for the reversal of the summary decree could not be R^naraie 
tried with that for the redemption of the mortgage and recovery of 
rents received from the land during some years of what .was ghldVal^* 
alleged to be illegal occupation ; for the*two causes had no suffi- mid oUiesik 
cient connection ; and, secondly, because the claim for the above 
surplus rents should be laid, not against the defendant) who did 
not purchase the land till 121 1, B. S., but against the heirs of Ram 
Mohun Bhose, the mortgagee who had possession till the plaintiffa 
reestablished their own management in 1207, B. S. 

The piaiiitifi' presented a summary appeal against this decision 
to the Sudder Dewanny Adawlut, from which Court an order was 
issued, on the 8th of February 1816, directing the Provincial 
Court to permit the plaintiff to bring a second claim, within the 
space of one month, comprising all the several claims of the origi-. 
nal action, but suing the heirs of Ram Mohun in company with the 
first defendant ; and, in default of the plaintiff proceeding with- 
in the allotted time, to put in effect the provisions of the summary 
decree of the 15th of September V809, for the reversal of which 
they had prayed. A new claim, framed in the manner prescribed 
by that order, was accordingly brought againsfthe original defen- 
dant and Sheo Chunder Bhose and Muheswur Chunder Bhose, 
heirs of the deceased Ram Mohun : These latter stated in a peti- 
tion, that the land in question had been sold by their father Ram. 

Mohun Bhose during his life time ; that they had no hereditary right 
to it, and were therefore not responsible for any debts which their 
father might have contracted on it during his period of possession. 

The decree of the First Judge, of the 27th of July 1821, recited 
that the defence in this case was on the ground of a pretended 
perpetual lease of the land, for the support of which three docu- 
ments were adduced, 1st, a deed of sale dated the 7th of Jeth 12 1 f, 

B. 2S.,fi'om Ram Mohun Bhose to the defendant Ram Narain 
Mitter, 2ud, a series of accounts relative to, the land from 1187 
B. S., to 1196, B.S., and 3rd, a deed of lease ; that with regard to 
the accounts, they appeared to the Court to be palpable forgeries, 
fabricated for the purposes of the present case ; that as to the 
deed of lease, it was found on comparing it with the mortgage 
deed of the 13th of Phalgmn^ 1196, B.. S., to have been executed 
on the same day, by the same per^n, in the name of the same 
person, and involving exactly the same land ; and to be different 
from it only in one point, which was, that the term of the 
mortgage was fixed at six years, while in the lease there was no 
allusion either as to perpetuity or limitation of the period during 
which it should remain in force ; that when so much was similar it 
was natural to suppose that the existing difference was the effect of 
some accidental omission, and that the intention of the deed of 
lease was that it should extend only as long as the term of the 
mortgage; certainly, the perpetuity of the lease could not be 
implied from the mere fact of there being no mention of limitation ; 
that therefore, whatever surplus Ram. Mohun Bhdie might have 
received from the land up to the end of 1201, B. S., above the sum 
due on account of the mortgage, |pelonged to the heirs of Ram 
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1824. Mohun Rai the mortgagor, that is, to the present plaintiffs ; that 

thi« surplus was found on calculation to be 506 rupees, 5 anas; 

Ramnaraia that Rain Mohun Bhose was also to be held indebted to the heirs 
KHle?^Per- Mohun Rai for the amount of the principal of the receipts 

shad Rai< ‘<^ coimmencement of 1202, B. S., to the end of 

and others. 1206, B. S. irith interest to the month of Kar tick 1219, B. 8. ; the 
whole being 5,850 rupees, 2 anas ; that these two sums should 
be paid from any money which might be realized from the effects of 
the said Ram Mohun Bhose ; that the plaintiffs should also receive 
from the defendant Ram Narain Mitter the rents of the two 
years 1217 and 1218, B. S., during which he had been in possession, 
w'ith interest calculated as above, equal in all to 1,103 rupees ; and 
that the plaintiffs should be released from the payment of the sum 
awarded against them by the summary decree of the 15th of 
Septe nber 1809. Judgment was accordingly given against the 
defendants, and the plaintiffs declared rightful proprietors of the 
lands^ with the sums abovementioned to be obtained respectively 
from the persons and in the manner speciBed. To this order was 
subsequently appended another, given on a petition of the plain- 
tiffs, by which the defendant Ram Narain Mitter was adjudged 
to pay in addition the sum of 4,492 rupees, the receipts from the 
beginning of 1219, *B. S., up to the date of the decision of the cause. 
Ram* Narain Mitter, dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut. The cause came to a hearing on 
..the 14th, 15th, and2lst of June 1824, before the Officiating Judge 
(J. Ahmuty), who declared his opinion that it was clear the 
disputed lands were the antient hereditary property of tlie respon- 
dents ; and that the assertions of the appellant that they had been 
long the property of the family of the person from whom, in 1211, 
B. S., he Ijad bought them, were quite uiiworihy of credit. For 
the Court could place no dependanoe on the evidence of the three 
witnesses he had produced to prove the accidental burning of an 
original deed of perpetual lease ; that further, the series of accounts 
professing to have been drawn up regarding the land from 1 1 87 
to 1196, B. S., inclusive, could not be considered authentic; that 
it appeared evident to the Court that the land had been given in 
lease on the day when the mortgage was completed, without any 
limitation as to time, with the intention of its being kept in farm 
until the amount of the mortgage should he realized from it by 
the mortgagee : and that had the old deed speciBed perpetuity, 
and had it been meant to renew such deed, the term perpetuity 
would undoubtedly have been expressly defined in the new deed. 
The decision of the Provincial Court was therefore fully affirmed^ 
with costs. 
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RAM NARAYUN DUTT and other*, Appellants, • «824. 

versus 

MUSSUMMAUT SUT BONSEE and others, Reepondeota. June 23rd. 

• , • • • • , 

THIS was an action brought by the present respondents, in the 
Zillah Court of Mymeiising, against the appellants, on the I 'Ith 
of January 1817, to olittin possession of an eight ana share in the beirs ad* 
villages of Khutrae, Bui poor, Bundgaoti and others, situated in ^!*^**^* 
the pergunna of Hijradee. The jumma of the share claimed, 
valued at thrice its actual amount, was stated to be 673 rupees alleged 
Sanaa, ^ . 

The plaint set forth, that the whole of the villages claimed were J*^*-*^*"* 
the hereditary property of one Jye Gopal Rai and Jye Govind 
R.ii, his brother, father of Mussummant Sut Bunsee, one of the 
plaiiitiHs, and maternal grandfather of Lukhee Narayun andwasexe- 
others ; that the aforesaid persons, Jye Gopal Rai and Jye Govind 
R 4 i, possessed a right to equal portions of the villages, but had 
alwavs held them in common; thaj about eight years before his time of its 
death, the latter had grown weak in all his faculties, having lost execution, 
both sight and hearing ; that he died about the year 1206 S.# 

at the advanced age of 109 years, leaving no heirs but the plainlins; 
that, under this impression, the piaiiitiif, Sut Bunsee, had performed jn 

for him the exequiai ceremony of the sraddha^ b*it that two of the bis Hound 
defendants, Ram Narayun Dutt and hie brother Raj Kishen Dutt, 
heirs of the aforesaid Jye Gopal Bai, pretending to have receiv^ 
the property of Jye Go'iud Uai from him by gift before his death, 
refused to admit the plaintiffs assumption of their rights; that on 
this Naravuii Nundee tdeceased), and Lukhee Narayun Nundeehad 
filed a plaint in the Court to procure redress, but were »non suited 
on the 21st of January 1805, on ihe ground that all the persons 
who had claims to the lands had not joined in bringing the action ; 
and they were direc ted, at the same time, to sue, if they wished 
to do so, in common with the rest of the alle*ged rightful owners; 
and that lastlv, because of that number, Moohindiir Narayun, 

Ram Narayun, and Kalee Narayun, were not out of their minority, 
thev had postponed their action till the present date. 

Ram Narayun Dutt, and Raj Kishen Dutt, two of the defen* 
daiits, replied, that Jye Govind Rai, their father s unc^le, bemg at 
the ti'i*e in sound mind and full possession of his faculties, had in 
the year I’JOO B. S., granted to them all his property (with a few 
specific exceptions reserved for the raaintenani*e of the plaintiffs), 
and his male and female slaves, by a deed of gift executed in the 
presence of the members of his fainiiv, the Purohit or family priest, 
and other trustworthy persons; that about six years 

after the aforesaid conveyance of his property, he died, but that* 
they, the two defendants, had possession, on the strength of 
the above-mentioned deed, during his life-time, providing for 
the support of the donor when alive, in conformity with a condition 
of the said deed; and after his death performing# the ceremony 
of the srnddha to his manes ; that the plaintiffs had no right to 
any of the land in their (the defendants) hands; nothing belong* 
ing to them but the maintenance before alluded to, and of which 

VOL. III. 'Be 



378 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1824, they had got possession from Jye Govind Rai himself ; that the 

— pi^ntifTs had professed -that they had been delayed in the prose- 

Rain Na- cution of their suit by the minority of some of them, but that this 
was clearly a mere pretence ; for, so long as their mother was 
y^Mnssura- children wei'e disqualified by the Hindoo law from 

mautSiit having any claim on the property of their maternal grandfather, 
Bunseeand but that .in point of fact the piaintilF, Sut Bunsee, had wilfully 
others. deferred her plaint so long ; that of the witnesses who had signed 
the deed of gift, some of the most respectable and trustworthy 
were dead, and one of the snrvivt'rs. Ram Chunder Rai, had of 
late quarrelled with them (the defendants), from which circum- 
stance the plaintiffs, hoping to cstiblish their claim on a contra- 
diction in evidence, had at last appeared in Court after more than 
twelve years had elapsed from the date of their former action ; 
and lastly, that in their reply to that former plaint, they (the 
defendants) had stated 1202 as the year of the execution of the 
deed' of gift, and, in doing so, had committed a mi^take ; for the 
real date was 1200 B. S., as might be seen from the deed which 
they were prepared to produce. 

Radha Kishen, another defendant, replied, that all his connec- 
tion with the subject of the plaint was that one of the two other 
defe<idants, viz. Raj Kishen, had given him half of his share, 
which he had received by gift from Jye Govind Rai. 

The plaintiffs rejoined, that they had never received from the 
• ' deceased Jye Govind Rai the property as maintenance, which the 
defendants alleged them to haNe done ; that, in the reply of the 
defendants to the former action, thqy had stated the 2d of Poos 
1202 B. S., as the date of the deed, while now they gave out that 
date to have been the year 1200 B. S. ; how then was this subse- 
quent uncertainty to he reconciled with the minute exactness which 
they had affected in the former of their statements, and how was 
the fact of their having employed contidential persons to persuade 
the plaintiffs to consejit to a compromise and accept certain portions 
of the contested land, compatible with the supposition of the ex- 
istence of such a deed? Further, that in a suit brought by Ram 
Chunder Rai against the present defendants, although the Sudder 
Aumeen who tried the case had repeatedly urged them to produce 
the deed, they had not been able to do so ; and that lastly, their 
present suit was instituted within twelve years after their former 
one, not as the defendants had pretended, after the lapse of that 
period. 

'I'he defendants, who were present, added to their former state- 
ment a simple denial of any persons having been sent by them 
authorized to effect a compromise with the plaintiffs. "I he defen- 
dant, Mussummaut Tara Munee. did not appear. The decree of 
• the Acting Judge, dated the 10th of February 1820, dismissing the 
suit, was to the following effect: That it had not been clearly 
proved by either partv of what exact age Jye Govind Rai was 
when he died; but that he was, at the time at which the deed 
professed to Rave been executed, in his sound senses, and able 
to write his signature was clear ; for, although some of the wit- 
nesses on the part of the plaintiffs had asserted that his reason 
was affected by tlie infirmities of age two years before that time, 
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still their evidence was little to be trusted on account of the con- 1824 . 

nection subsisting between several of them and the piaiiitift’s; *- 

that the veracity of the defendants witnesses, and the right of She Ram Na- 

defendants to the disputed property was proved by the fact of ray»n Uutt 

their having held long continued possession ; that the statement 

of the plaintiff, Sut Bunsee, that she had delayed bringing a ^cond 

suit on account of the minority of her children, was notoe received, Bunsee and 

because she was of age; and being so, the Hindoo law rendered oil****®- 

it legal for her to sue for her father*s property ; and that ‘since she 

had delayed the prosecution of her claim from the date of the 

deed till 1222 B. S., a period of 22 years, that plea must be 

held illegal. 

The plaintiffs, dissatisfied with this decision, appealed to the 
Provincial Court of Dacca, in which Court all the former defen- 
dants appeared, with the exception of Tara Miinee. 

The decree of the Second Judge of that Court, on the I3th of 
September 1820, coincided in substince with the opinion expressed 
by the First Judge on the lltli of the same month, which 
was, that the decision of the Zillah Judge seemed to rest on two 
grounds, one, the long continued possession of the respondents ; 
and the other, the delay of 22 years alleged to have occurred 
before the institution of the suit; that, therefore, the first fact to 
be enquired into was, whether the date of the present pl^aint 
was twelve years from the date at which the former plaint of the 
appellants was nonsuited or not ( that in this inquiry, it was 
found that Jye Govind Rai died in 1206, B. S., and that the date •• 
professed on the deed was the 2iid of Poos, 1200, B. S.; that of 
the nonsuit being the 21st of February 1805, corresponding to the 
2nd of Magh 1211, B. S. ; thift, therefore, between the first plaint 
and the ground of it, twelve years had not elapsed; and again, the 
date of this action was the 14th of January 1817, A. IJ^, corres- 
ponding to the 3rd of Mugk 1223, B S., only 1 ! years, 1 1 months, 
and 23 days from the date of the nonsuit : moreover, that the degree 
and nature of the relationship between the parties was confessed 
by both. 'I'hat the case then .stood thus th(? appellants claimed 
as heirs, and the respondents on the authority of a deed of gift, the 
authenticity and legality of which document was the point mate- 
rial to the decision of the cause; that with regard to this^ it had 
been proved by the evidence that at the date of the deed Jye Go- 
viiid Rai was beyond 100 years of age, weak in mind and afflicted 
at once with deafness and blindness ; that consequently, and with 
reference to the reply of the pundit to a question propounded to 
him, the deed of gift must be held not valid. It was accordingly 
ordered that the decree of the Zillah Judge should he reversed, 
and the property claimed be given up to the management of the 
plaintiff*, Sut Bunsee, during her life time; the profits of the im- 
moveable part being divided into five shares, one to be given to • 

Liikhee Narayuti, son of another daughter of Jye Govind Rai, and 
the other to be retained by Sut Bunsee and her family ; it being 
provided that no actual partition of the property should be made 
during the life time of Sut Bunsee ; but that su^h quintuple 
partition should be made on her death ; provision being assigned 
for the maintenance of the respondent Tara Munee. 
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1824. The respondents presented a petition for the admission of a 

special appeal, which was admitted in the Sudder Uewanny Adaw* 

Ram Na- lict on the iVth of April 1821, on the grounds detailed in the pro- 
rayiinUiiu ceedings of the Court of the Ist of March and 2nd of April of 

possession which the petitioners 
niaiitSvis of the land, f\\e proixactad silence of their opponem is, 

ISunsoe aod although they had received permission from the Zillah Judge to 
others. bring a new suit, and the absence of enquiry regarding the legal 
accuracy of such a deed, or its adaptitlon to the local usaue of the 
country. On the demise of Haj Kishen Dutt, his wife Kuriia 
Dasee maintained the suit as his heir. *1 he case came on before 
the Second Judge (C. Smith) on the 29th and 30th of December 
1823. besides the papt^rs of the iiiiniedi.ite case, the vynvustha 
of the Court Pundit in the cause Hnr Lochun Mitr and others 
versus Kalee and others, with the letter of the Register of the 
Court bearing date the 4th of June 1818, addressed to the Acting 
Judge of fieerbhoom, were produced and read. The judgn ent 
giien was to the following elfecr : 'I hat it appeared that the pre- 
sent appellants in their reply to the first plaint of the respondents 
in the Mymeiising Court, had mentioned the exi^tence of the 
deed of gift, and the mere *hccident of their having written 1202 
for 1200, was not sufficient to attach discredit to their statemei»t ; 
that the proof of the validity of that deed required that three poi» ts 
should be established, fir^t, that Jye Guviiid was the writer of the 
deed ; secondly, that he was in sound mind at the time of writing 
, . it ; and thirdly, the legality of such a deed at all ; thht, as to the 
first of the$e points, it seemed placed beyond doubt by the evidence 
which had been adduced, and the fact of the api>ellants having 
gat possession according to the provisions of the detd ; lint as to 
the second, it also appeared that the donor was sound in mind at 
the date^, of the gift; and that, with regard to the third, it was 
clear, from the decree of the Sudder Dewanny Adawint, in the 
case Chunder Rai versus Iswur Chunder Itai; the reply of the 
Court Pundit in the case Hur Lochun Mitr versus Kalee and 
others, which had been forwarded to Beerbhoom (a), and from the 
replies of the pundits, filed by the present appellants in the Zillah 
Court of M yrnensingh, that such a deed of gift was lawful : that tlie 
reply of the Provincial Court Pundit, declaring the deed illegal was 
framed on the question as propounded by the Senior Judge of that 
Court, which stated that the donor at the time of his executing 
tlte instrument was infirm, deaf, and blind. These three points 
being established, the validity of the deed must be acknow- 
ledged. I'he Second Judge, therefore, recorded his opinion th it 
the appeal should be adjudged ; but the case was next brought, 
on the 26th of February, and the 2nd and 9ih of March 1824, 
before the Third Judge (J. Shakespear) who expressed his opinion 
, that the witnesses of both parties agreed in their statement of the 

(a) This merely went the Ipnprtli of proving tliRt n deed of gift may 

be valid though cluvged with certain ronditioua, and that a peranti might convey 
all bis property to another, though there waa a atipulation^ in the deed that tlie 
donor should maintained liy the donee during his lite- time, anil that the 
expquial ceremoniet of the former ahould be performed by the latter in couaidc* 
ration of the gift. * 
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extreme old age of Jye Oovind R li, and that they differed in the >^34. 

fodowiiig particular, the witnesses of the a|ii*eNants declaring - 

that person to have been in perfect possession of his senses tiilahe Ram Na- 
dav of his death, while those of the respondents deiiiv^d it; that rHvun Dntt 
there was a strong presumption in lavour of the correctness ot the 
latter evidence, from the admitted facts ^f extreme aii(l indr- mmnSiit 
mity; that, again, of one of the persons whose signature was Uunseenud 
atiixed to the deed, Ram Chunder Dutt, the statetnent was evidently others, 
not worthy of credence, since he h id so affixed his sign&tnre as if 
the donor was to his knowledge in his sound mind : while, subse- 
quently, in his reply to the pleas of appeal in a Case in which he was 
plaintiff versus the present appellants, he had declared the said 
donor to lia\e been deprived of the use of his faculties, and had 
changed again in his oral evidence on the present trial ; that fur- 
ther doubt was excited by the circumstance that in the case alluded 
to, from its commenoeinent till its derision on the '24ih of June 
1816, by the Sudder A umeen^ the deed had never been shewn, 
notwithst Hiding the frequent urgency with which th it officer had 
pressed its production, an omission not conipatii)le with the sup- 
position of the existence of the deed at that time; that it seemed, 
therefore, that the mention of the*deed in that reply was a mere 
prospective pretext to serve the appellants purposes of depriiing 
the heirs of Jye Govind Rai of their inheritance; that it was al>o 
to be remarked, that a certain degree of contradiction existed 
between the statemenU of the appellants, as to (he dates c>f 1202 
and I2u0, which had both been assigned to the deed of gift. I'he*. 
case having ultimately been brought before the Fifth Judge (W. 

B. Martin) mi the 23rd of June 1824, he concurred as to tlie pro- 
priety of dismissing the a|i\)ea1^ on the grounds det tiled in the 
latter < pinion ; especially the contradictions in the di Terent 
etaiements of Ram Chunder Dutt, and the fact of the^appe'-lants 
not having, in the case before the Sudder Aumeen^ produced the 
deed, although repeatedly urged to do so. 

Appeal dismissed with costs. 


TFIE COLLECTOR OF BENARES (on the part of Government), 4924. 

Appellant, . 

verms 

BABOO ULRUK SING, Respondent. 

TH E respondent instituted a suit on the 1 2th of September 1812, 43n suit by 
in the City Court of Benares, against the appellant, to olitain an 
abatement of 912 rupees, 13 anas, from the amount of the pnh- be ext'mnt- 
,lic revenue demaudable from him furtbe4alouk<of>S»orhye* Ko(mH>(i, ed trom the 
pergnnna Keeswar. drinmulof 

'1 he substance of the plaint was as follows. The talook afore- 
said is my zeniindaree. At the ^ttlement of 1197 F S., mv Tneiitr 
father Baboo Roop Sing obtained a pottah to hol^ the talook at cUim' dis- 
til annual of 8,042 rupees, 11 anas, 3 pie. After the 

lapse of eomeyeare, my father presented a petition to Mr. Jonathan 
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1824. Duncan the resident, praying for a deduction on account of 
- ■ ■ — depreciation in the produce of the taiook. An iuTestigation was 

thp former acnordingly made by Behari Lai Ameen, and the sum of 912 rupees, 
pllector 13 anas, having been deducted from the aforesaid jumma, a new 
ileousl^y” pottah, dated Bkadoon Soodee 6th, 1202 F. S., corresponding with 
graiiteda* the. 2) St of August 179^, was granted for an annual of 

ziuiiindaree 7, 129 rupees, 14 anas, 3 pie, which my father paid dur- 

**M?*'i' time. After his death I got a new pottah at the same 

an allow- J'Mwwio in‘ my own name, dated the ‘2.5th of December 1800 (24tb 
nMce for Poos 1208 F. S.) from Mr. Rutledge, the then Collector, and 
ftehyek and from that time to the present have paid the rents without any inter- 
whlch^was officers of Government. The Collector 

the right of demanded from me the amount above stated, on the 

the tehsil- plea that my pottah is invalid ; I have therefore instituted the present 
dars alone, action against him with a view to be protected against this illegal 
Lecn^^re^ demand. The Collector stated in reply as follows : Baboo Roop 
Slimed on father of the plaintiff, executed an agreement to take 

settlement the ^aid talook in farm for 6ve years, from 11 96 to 1200, F.S 
with the both inclusive, at an annual of 8,001 rupees. He never 

lors ^mt obtained any title as proprietor. After the expiration of his lease, 
thederrec 1201, F. S., he pfesented a petition to the Resident 

]>ro\iding praying for a deduction. An order was passed on his petition 
tliiit uofur- to this effect, that the rent fixed in the engagement should remain 
creLe”* fixed* and unaltered, and if every rupee was not paid up, the 
should he ^.emindaree should be sold. Moreover, it appears from the papers 
demandeci,., filed by Behari Lai, who was appointed A umcen to grant leases^ 
« petiiion to the cultivators, under a sunnud granted by Mr. Jonathan 
wa8*griin7- ^'^‘^can, ill February 1795, that the rent of the said talook is 
ed, and it entered at (land rent 8,128 rupees, O anas ; cesses 1 89 rupees, 1 .5 
was hnally anas), 8,318 rupees, 5 2 m 2 iS per annum. Since the said papers 
decreed were filed Jby the Aumeenaoordev has ever been passed for making 

respoVdent deduction from the jumma of the lands, either in the shape of 
slioiild not a pn prietary or farming pottah^ nor is any mention made thereof 
be exempt- in the pottah registry book. As the plainiitf has already been 
cd from ihc allowed the customary deduction of 10 per cent, and the evpences 
demamr collection, he cannot sue for a second deduction, 
biiithat’if After a full irn estigation of the case, the City Judge passed a 
dibsatisfied decree, on the 7th of May 1817, in favour of the plaintiff, on the 
tlierewiih, following grounds: From the papers filed by the plaintiff it 
«*Pl™ *for a that, after the expiration of the period of his farming 

iicw scttle- engagement, his father obtained a decree in the Moolkee Court 
luent. for the proprietary right to the said- talook, and also obtained 
from Mr. Jonathan Duncan, the Resident, a zemindaree pottah 
for the same at an annual jumma of 7,129 rupees, Manas, 11 
pie, according to which he paid the rent during his life, and that 
after his death the plaintiff obtained a new pottah in his own 
name and at the same jumma, in the year 1201 F. S., and 
paid the rents up to the year 1218 F. S. Under these circum- 
stances, there is no authority in the regulations for setting aside 
pottahs which have been so long in the plaintiff’s hands, or for 
demanding fro|p him any excess of rent, even though it should 
appear that the remission thereof by tlie Resident was erroneous. 
If this pottah be set aside on account of error, the whole of the 
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settlements made by that gentleman would be liable to be set asi^e 1S*4. 
for the same reason. He (the City Judge) therefore passed a — 
decree in favour of' the plaintiff, restraining the Collector from The Cot- 
demanding from the plaintiff the sum aforesaid, (91*2 rupees,. 13 
anas), and directing him to receive from*tlie plaintiff the reVenue Ul.* 
due from him under the pottah of 1202, F. S. The costs of suit rukSing. 
were made payable by the Government. 

The Collector appealed from this decision to the Provincial 
Court of Appeal for the division of Benares. On the 7th of March 
1819, the Fourth Judge of the Court, considering the decision of 
the City Judge to be correct and proper, passed an order affirming 
it with costs. 

The appellant being still dissatished with these decisions, pre- 
sented a petition to this Court praying the admission of a special 
appeal on the 1 1th of November (820, which was admitted accor* 
dingly. On the 1 9th of November 1822, the appeal came on before 
the Third and Officiating Judges (S. T. Goad and W. Dorin), when 
the whole of the proceedings of the City and Provincial Courts, 
and the papers filed by the parties«in this Court were read, and 
the case was postponed for consideration. On the 25th of the 
same month, the Vakeel of the appellant was orde/led to file answers 
to the following queries : Do the officers of Government consider 
the sum of 8,042 rupees, the annual jumma demandable from the 
respondent, to be the perpetual jumma of the talook Soorhye . 
Kooroop; or do they consider that the perpetual settlement of that 
talook has never been and still remains to be made '< It appears 
that the former Moostajuree settlement included the whole of the 
Mofussil assets, without any deduction being allowed to give 
a profit to the zemindar or farmer; if then the officers of Govern- 
ment consider that the perpetual settlement has not yet lufen made, 
and that the sum of 8,042 rupees per annum is still demandable 
from the respondent, and if the deduction of ten per cent and the 
expences of collection is erroneous, is any deduction to be allowed 
to the zemindar as profit, or nut ^ 

On the 17th of December 1822, the Vakeel of the appellant 
filed the following answer: The settlement of the talook afore- 
said was not made with Baboo Hoop Sing, in the time of Mr. 

Duncan, in the year 1202, F. S., in the mode required by section 
22, regulation II, 1795, as his zernindaree; but the talook was 
delivered over to him at a jumma of 8,042 rupees, as tehsildar^ and 
the sum of 91 2 rupees, 1 3 anas, was allowed to him from the ;umma 
as dehyek and bhuray, that is, an allowance of ten per cent as profits, 
charges of management, and charges of remittance, and for no other 
reason ; when the dehyek and bhuray were no longer allowed by 
Government to the tehsUdars, Government became, entitled to^ 
receive the amount of the said deduction, or rather, the full amount 
of the jumma without any deduction. With regard to the perpe- 
tual settlefhent, or a new one, that point is not under investigation. 

The plaintiff sued for a deduction from the jumma^ which he 
agreed to pay, and such deduction cannot be allowed. If he has 
any objection to make against the settlement, let him represent it 
to the Governor General in Council,.who will pass whatever orders 
he may think fit on the case. It is the custom in the^proxince of 
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The Col- 
I- «>r‘ 

Ul- 

f uk Sing. 


Benares for the zemindirs to pay the full amount of rent of 
their zeiniiidareee, uccordiiitr tu the jumma ebtalilished under 
the regulations. No malikana is allowed to them, nor is there 
any mention ni.'.de of jnalikana in the regulations applicable tu 
' the pVuvitit'O of Benares" Let the jumma be fixed at 8,042 rupees 
per annum, or let there be a new settlement. The respondent is 
not entitled to malikana. 

On the 15ih of .lanuary 1823, the case came on again before the 
sun e Judges, «ilio, after perusing the answer filed by the Vakeel 
of the appellant, passed a decree to the ^following effect: The 
vnginal object of the respondent was to pro\e his right to hold 
the talook Sooihye Kooroop at a perpetual and fixed annual jumma 
of 7,129 rupees, 14 anas, 3 pie, under a pottah granted by Mr. 
Biitiedge, formerly Collector of the Zillah, and bearing date the 
8th skaban 1208 F. S. It appears that after the death of the father 
of the plaintiff b. pottah was granted to the plaintiff' by the Collector 
aforesaid, purporting to be confirmatory of a zemindaree pottah 
in his father’s favour at the same rent. The pottah^ however, 
which in 1202 F. S., was granted by Mr. Duncan to Rnop Sing, 
the pluinUfi's father, is not a pottah conveying the riglkt of a 
zemindar ; but * a tehMdaree pottah, granted in conformity 
with section 15, regulation II, 1795, and authorizing a deduc- 
tion of dekyek and bhuroy from the amount cf the jumma entered 
in the said pottah in favour of Roi p as tehsildar It also 

appears that i revinus to this, namely, in the \ear 1 196, F. S , a 
hJooitnjuree pottah was granted to Uoop Sing for four \ear8, 
comiueticing with that year, at a jupnma of 8,001 rupees, and that 
duiing this time a suit was instituted against him by a person 
who claimed possession of the zemindaree, and snbsequeatly 
di^llli^setl. Hence it is clear that the pottah granted by Mr. 
Coileit r Rutledge is null and void; for when the office of 
tth^ildar was abolished, their fees, viz. the dehyek and bhuray 
were resumed by G^oveniment. Moreover, the pottah granted, as 
above stated, by Mr. Collector Rutledge is a zemindaree pottah i 
as therefore that gentleman had no authority to grant such a 
pottah^ and as it appears (hat it was never confirmed by the Board 
of Keverine, it is not sufficient, under the regulations in force, to 
giv^ a claim to a perpetual settlement. Ou consideration of all 
these circumstances, the above-named Judges of the Coiiit of 
Sudder Dewaniiy Adawlut recorded the following opinion : The 
claim- of the respondent to the perpetual settlement of the said 
talook. at an annual jumma of 7,129 lupees, 14 anas, 3 pie, on the 
strength of iht pottah produced by him. is not established. Although 
it ap; ears from the pleadings filed by the appellant in tbisCourt,that 
ii is not the inientioii of Government to claim from the respoiideut 
a larger sum than 8,042 rupees as the annual jumma of talook 
Soorhve Kooroop, so long as the respondent shall be willing to 
pay that sum, yet, as the settlement c)f the talook has never been 
compieied in the mode laid down in the regulations, the respon- 
dent is at lillbrty, ifhe conceive it to he to his advantage, to apnly 
for a new settlement. It does not appear how the jumma was 
fixed at 8,042 rupees, or whether any dedm tioii from the Mofussil 
assets was ever made in favour of the Malgoozar. it is therefore 
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ordered and decreed, that the decision of the Provincial Court for t82li 

tjie division of Benares, dated the 7th of March 1819, which co«.- — 

iirnis the decision pissed by the Judge of the city of Benares on The Col- 
the 7th of Alay 18 1 7, be amended, and that the claim of the plaintiff l«ctor of 
for a deduc'tion in his rents be dismissed.. The plaintiff' is, how- gJbbo^Ul-* 
ever at liberty to apply for a new settlement if he tUnks proper ruk Sing, ' 
to refuse to pay the jumma demanded by Government. If he be 
willing to pay the jumma demanded by Government, vi2. 8,042 
rupees, 1 1 anacS, from the date of this decree, that jumma shall, 
according to the consent expressed by the officers of Government 
be considered as the fi^d jumma of the talook to be held as a 
mokurreree tenure. As the present action is founded on a pottah 
granted by the Collector to the respondent, although the grant 
of the said pottah was erroneous, the suit cannot be considered 
as vexatious and unfounded, inasmuch as the jumma must have 
appeared to him to be correct. It was further ordered that each 
party should pay their respective costs in the three Courts. 

After this decision was passed, the respondent presented a petition 
to the Court, on the 16th of Apiil 1823, praying for a review 
of judgment, in order that the word zemindaree** might b8 
entered in the decree of the Court, instead of the words ** mokur* 
rerce tenure.*' * 

The appellant also, on the 26th of November 1823, presented a 
petition for a review of judgment to the following effect : It it 
stated in the decree of the Court, dated the 15th of January of the 
present year, that if he (the respondent) be willing to pay the 
yumma demanded by Government, viz. 8,042 rupees, 11 anas, from 
the date of this decree, that juisima shall, according to the consent 
expressed by the officers of Government, be considered as the fixed 
jumma of his talook." But no promise is to be found in the 
petition of appeal, and other papers filed by Government in the case, 
that Government will not make a new settlement or encrease the 
jumma of the land in question ; on the contrary, it was stated 
that if the plaintiff had any objec tion to make against the settle* 
ment, he was at liberty to represent such objection to the Gover- 
nor General in Council, who would pass whatever orders he might 
think fit. Such an order as had been passed being detrimental to 
the rights of Government, the appellant expressed a hope that a 
review might be granted, in order that the intentions of the C^urt 
on the aforesaid points might be clearly and distinctly stated, and 
that Government might act according to such decision. 

A review of judgment having been granted, (the Judges who 
passed the decree being then absent from ill health,) on the peti- 
tion of the appellant, for the reasons above stated, the case came on 
again before the Second Judge (C. Smith) on the 14th of June 
1824, whose opinion was expressed in favour of altering the word- ^ 
ing of the former decree, and erasing the following sentence from 
that decree : ** if he (the respondent) be willing to pay the jumma 
demanded by Government, viz. 8,042 rupees, 1 1 anas, from the 
date of this decree, that jumma shall, according to the consent 
expressed by the officers of Government, be considereS as the fixed 
jfum/naofhis talook," and substituting the final order following: 
it is finally ordered and decreed, that the decision of the Pro- 

VOL. HI. 3d 
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The Col- 
lector of 
Denarrs, v. 
BhIioo*U1- 
ruk Sing. 


vincial Court for the division of Benares, dated the 7th of March 
1C19. which con^rms the decision passed by the Judge of the 
city of Benares, on the 7th of Mafv 1617, be amended, and that 
the claim of the plaintiff for a deduction in his jumma be dis- 
allo^xed. The plaintiff,, however, is at liberty to apply for a new 
settlement, V he think proper to refuse to pay the jumma demanded 
by Government. If he consent to pay the amount of yumuia, 
which Shall, after due consideration, be fixed by the officers of 
Government, that jumina shall be considered as the fixed jumma 
of his talook. Should he refuse to pay the rent which the officers 
of Government may fix, Government is aAberty to act according 
to the rules laid down in the regulations for those cases in which 
the zemindar may not accede to the terms offered by Government. 
As the present action is founded on a pottah granted bv the Col- 
lector to the respondent, although the grant of the said pottah 
was erroneous, the suit cannot be considered as vexatious, &c." 

Moonshee Ameen Oodeen Ahmud,'the Government Pleader, and 
Mouluvee Nyamut Alee, the vakeel of the respondent, being in 
attendance, ^the proceedings held on the review, which were laid 
before the Third and Fifthf Judges (J. Shakespear and W. B. 
Martin, they having joined in the order for admitting it on the 24th 
instant) and which were postponed for further consideration, were 
agmn brought forward before the abovementioned Judges, uho ex- 
pressed their concurrence in the opinion of the Second Judge, as 
far as related to the proposed omission in the former decision of 
the words quoted by the Second Judge. With regard, however, to 
the manner in which'the final order should be drawn up, they deem- 
ed it sufficient to amend the decrees of tl^ City and Provincial 
Courts, and to allow the plaintiff, if he were dissatisfied with the 
jumma demanded from him, to apply for a new settlement. The 
plaintifniad sued, they observed, merely to obtain a remission from 
the jumma which he was called upon to pay, and as that remis- 
sion could not be granted, it was sufficient to pass an order to that 
effect, under which the parties might act according to the rules 
laid down in the regulations for their guidance. 

Under these circumstances, it was finally ordered and decreed 
that the decision of the Provincial Court for the division of Benares, 
dated the 7th of March 1819, which confirms the decision passed 
by, the Judge of the city of Benares on the 7th of May 1817, be 
amended, and that the claim of the plaintiff for a deduction in his 
jumma be dismissed, but that the plaintiff be, however, at liberty to 
apply for a new settlement if he think proper to refuse to pay the 
jumma demanded by Government, dfc. &c. 

The parties were made liable for their respective costs, and one 
fourth of the regular fee was ordered to be paid by the parties 
respectively to their vakeeh for their trouble in conducting the 
^review. 
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MUSSUMMAUT TARA MUNEE DIBIA, Appellant^ # * 1824. 

versus 

DEV NARAYUN RAI and BISHEN PERSA UD, Respondents. July lOth.^ 

THIS was an action brought by Dev f^arayun Raifone of the In the case 
present respondents, on the 28th of August 1819,. in the Provin- 
rial Court of Dacca, against the appellant, to obtain possession ^ widow 
of a three ana share in the pergunna of Bhul, situate in the without 
district of Dacca Jelalpore. The jumma^ estimated at thrice its having ob- 
actual amount, being 14,837 rupees. Consent of 

The plaintiff’s claim stated, that of Indra Narayun Rai, for- her hus- 
merly sole proprietor of a nine ana share in the aforesaid per- band, or in 
gunna, there had been three sous, Chunder Narayun Rai, Becha w*iich the 
Narayun Rai, and Keerut Narayun Rai,. whose representatives, 

Raj Narayun Rai, Mussummant Surda Dibia, and Lok Narayun not have 
Rai, had« common possession of Uie property, and lived together been deli- 
on the family inheritance ; that the first of these, viz. Raj ewer 
Narayun Rai, died in 1198 B. S., leaving his wife, the J^hep ofiiis 

ant, authorized to adopt a son^ Hhat she had accordingly, parents, 
in 1205, B. S. adopted the present plaintiff, then five years old, but only by 
conformably to the manner directed in the shasters ; and invest- •>ro*her, 
ing him in 1207 B. 8. with the Brahmiiiical thread, had set aside 
for his support the mouza of Rajnugur, and afterwards solem- hold the 
nized his marriage at considerable expence; that his adopting Admiun 
mother, the defendant, had, by a decree in an action which she 
had brought while he, the plaintiff, was yet a minor, against Mus- gnUynaopt- 
aummaut Subd Iswuree (who bad married the son of Keerut Na- ed, bIihH,^ 
rayun Rai aforesaid), got a three and half ana share of the heingof 
zemindaree awarc^d to her; that when the said Subd Iswuree 
was about to appeal to the Sudder Dewanny Adawlut against that agreement 
decision, his-mother, to avoid the necessity of any further main- Hcknow- ’ 
tenance of the suit, had, without his knowledge, consented to a hedging the 
compromise, and giving up to Subd Iswures a one ana, three 
gunda, one kowrie share of the aforesaid three and half ana depend oa" 
share, had reserved the rest for herself, entering a razeenama his per- 
in the Court ; that on this, he, the plaintiff, being of age, had lormnnce 
petitioned the Sudder Court to prevent the above arrangement, 
and was directed to institute a suit in the Civil Court; that he (lad hu"infr°ct* 
in consequence done so for the three and half ana share aforeshid, tioruuf 
agaiii.st his adopting mother, Subd Iswuree and Goluk Namyun con- 

Rai her son ; but finding that the decision of the Court in the will 

appeal of Mussummaut Subd Iswuree versus Gunga Persaud and ^nffy ^ 

right. 

INDRA NARAYUN RAI, 


Chunder Nsrayun Rai, 


Bechs Narayun Rai, 
married Mussummaut 
A daughter married to Surda Dibia, and had 
Oodye Narayun Rai, no son by birth or 

I adoption. 

Raj Narayun Rai, 

married Tara Miinee 

Dibia, appellant. * 

Alleged adopted son, Dev Narayun Rai, reyoudent. 


Keerut Narayuu Riu, 

Lok Naravun Rai, 
married Mussummant 
Subd iswuree, 

•I 

Goluk Narayun Rai. 
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1824. others, had assigned, of the whole nine ana share, two thirds to 
the said Goluk Narayun, and only a three ana share to his, the 
Aliissuni- plaintiff’s adopting mother, he had withdrawn that former plea, 
inaiit Tara entered the present, omitting any mention of the portion of 
bia,"v? De'r Beeh% Narayun, whose property on the death of his wife (for he had 
Naraynn no childrenf devolved on Goluk Narayun Rai, who, as nearest of 
Kai and kin, had performed his &raddha or exequial ceremonies, and suing 
Bis^nPer- Qp|y share belonging exclusively to his father. 

The defendant replied, that she had never received permission 
from her husband to make an adoption either orally or by writitig : 
but that when Subd Iswuree had brought an action against her, 
Purmanud, a Brahmin, her family Gooroo and her agent, had ad- 
vised her to support her case by the expedient of an adoption ; and 
taking her with him to Dacca, had adopted the plaintiff (whose 
father was dead), contrary to all legal rules, from his brother i)a- 
mondiir, without the attendance of her (the defendant), her relatives, 
or the family priest (purokit)i that it was clear that one brother 
possessed no power to give away another brother in adoption ; 
that had she, as it was pretended, obtained permission from her 
husband, she never would have delayed till seven years after his 
death to exercise ^her right ; that although by the advice of the 
aforesaid Brahmin, she had given the niouza of Rajuugur for the 
plaintiff’s maintenance, still that property remained, though in 
the plaintiff’s name, in her (the defendant’s) hands, and on the 
. , admission, that at the time when the plaintiff vfas in friendly terms 
with her (the defendant) she had defrayed the expences of his mar- 
fiage, &c. still such payments could not substantiate in any way 
hU claim of adoption ; that the plaintiff had. on the 23rd of Poos 
1224 B. S, written an agreement to the effect, ** 'J'hat she, the 
defendanj, should be considered and professed t% be owner of the 
land during her life-time, and after her death the plaintiff should 
take her place, and that, should the plaintiff recede from his agree- 
ment by bringing any action for the land during the defendant’s 
life time, his claim to any interest in it should be cancelled, whether 
of inheritance or otherwise," and that lastly, the -present action 
was a direct infraction of the conditions of that agreement. 

A petition was presented by a man by name Hishen P^rsaud 
Das, praying to be associated with the plaintiff in his plaint, on 
the ground of his having bought two thirds of the contested land. 
The prayer was allowed, and his name entered accordingly. The 
rejoinder of the plaintiff contained a simple denial of the allega- 
tion of the defendant, that he had written an agreement of the 
abt;ve mentioned nature. 

llijs decree of the Second Judge of the Provincial Court, dated 
the 2i^t of September 1820, recited, that it was clear from the 
r evidence and documents on the part of the plaintiff, that in adopt- 
ing the plaintiff >he had performed ail the necessary legal condi- 
tions ; that ill the case of the defendant versus Subd Iswuree, she 
had stated in ber rejoinder that she had adopted the plaintiff 
with the consent of her husband previously received, and conform- 
ing in every point i.o the directions of the Hindoo law ; and as her 
present assertions couiv^ not be trusted to, that former statement was 
of sufficient force to Ibe legality of the adoption ; that the 
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bond of agreement, produced on the side of the defendant, was 1 ^ 24 . 
open to many suspicions; but even admitting its accuracy, it«did ■ 
not militate against the plaintiff’s right, being in fact rather Muasum-^ 
corroborative of it, as it was executed evidently on a presumption 
of a prior valid adoption; that therefore the defendant* ^ ad 
claim beyond that of mere maintenance from the platnVd, in whose NArayna 
favour a one ana share of the zemindaree was awarded, the Rai and 
remaining two ana share being held to belong to Disben Persaud. 

The defendant, dissatisfied with this decision, appealed to the 
Sudder Uewannv Adawlut. A petition of Goluk Narayun Rai was 
entered and ordered to be filed on the ^nd of September 1 823, 
the contents of which were detailed in the judgment given by the 
Second Judge of the Court (C. Smith), and which was to the fol- 
lowing effect : That on an inspection of the proceedings of ail the 
suits connected with the estate, part of which was now Contested, 
as well as of those immediately relating to the inApending case, it 
appeared that the claim of the respondent must be held. void. 

For the agreement bearing date the 2;3rd of Foos 1224, B. S. was 
established by abundant evidence ; and on the admission of the 
validity of that agreement, even aHhoiigh the adoption had been 
strictly legal, the respondent could have no cjaim during the ap« 
pellant’s life-time, except for the sufficiencies of maintenance : but 
that the alleged adoption did not seem to the Court to be valid, 
because it was proved by the evidence that it had been made after 
the death of the respondent’s father, neither of the parents of tha, 
respondent, but only his brother, having given him away. Thiit, 
moreover, the consent of her husband was requisite to legalize an 
adoption made by his wife ; and it had not been shewn in the pre- 
sent case that any such consent had been given. Certainly, the 
giving of it could not be considered established by the simple 
assertion of the appellant at the time of the adoption, that she 
had received it ; the more so, as her subsequent statements induced 
a suspicion of her having had an interested purpose in making 
such an assertion ; that lastly, the consent* of others who had a 
claim to the land was necessary to confirm the adoption ; others, 
such as Goluk Narayun Rai, who had stated in his petition, that 
in default of the adoption the estate belonged to him. 

'Jhe case coming to a hearing next before the Third Judge of 
the Court (J. Shakespear), on the 8th, 14th and I5th of January 
1 8*24, the following questions were put to the Pundits of the Court, 
and answers received. 

Question lit . — If a woman asserting herself to have received 
permission from her husband to adopt a son, shall make such 
adoption, and the granting of such permission be not supported 
by any other proof than that assertion ufFords, is the adoption 
legal ? . 

Answer Isf. — Such adoption is not legal. 

Question. 2nd — If an adopted son executes an agreement of 
the following purport, that his mother is to remain in possession 
of the property during her life-time, and he is to hiherit after her 
only on the following conditions : that should any serious dif- 
ference occur between his mother and himself, he is to lose all his 
rights^ and his adoption to be held void^ does such a document 
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1824. oil the oecurrence of each difference confer any legal right od) 
the fnother ( 

Mussiim- Answer 2nd . — It does confer such right, because the proprietor 

possessions may dispose of them as he pleases, 
bui, V. Dev 1 ^ reference was at the same time made by the Court to the 
Narnyun Judge of ihe tity of Dacca, forwarding a copy of the engagement 
Rni and originally made by Dev Narayun llai, and directing that copy to 
PersaL. compared with the original, as entered in the records of the 
registry, and the oral e\idence of as many of the witnesses to it 
as might be living, to be taken and transmitted to the Court. 
It was also desired, that the answers of those witnesses to any 
questions proposed by Goluk Narayun Rai should be included in 
the otiicial returns. 

On the receipt of these a definitive judgment was given on the 
10th of July 1824, reciting that there existed nothing like suf- 
ficient proof to establish the fact of permission to adopt having 
been given to the appellant by her husband. Therefore, and for 
the reasons stated in the decree of the Second Judge, it was 
ordered that the decision of the Provincial Court of Dacca should 
be reversed, and judgment be pussed in favour of the appellant 
with costs. 


1824. .. 


July 4th. 


THE COLLECTOR OF BENARES, Appellant 


versus 

MUHA NARAIN SINGH, Respondent. 


On claim THIS was an action preferred by the respondent, in formd 
by the against Government, in the Benares Provincial Court, 

onh**or? i oV January 1818, to recover the freehold tenure of mouza 

nal^ grander B^^raeen, in pergunna Kuttehiir, and to establish his right to an 
to certain annual allowance of two thousand one hundred rupees. 'Ihe 
rent free year'y produced of Buraeen was estimated at one thousand nine 
lands and a hundred rupees, making the eighteen fold amount of both items 
lowance scventy-two thousand rupees. 

conferred It was stated that the lands and the money allowance had been 
aMjageer conferred on the plaintiff’s grandfather, Rao Behadoor Singh, 
cestorbv* aud that person's mother, as heejngeer^ in exchange for mouza 
the former Kootwa, commonly called Kiipuldhara, and the five per cent 
RHjas of duties levied at Mirzapoor, by the respective grants of the Rajas 
Benares Bulwunt and Cheyt 2!»ingh, Mr. Hastings, and Mr. Fowke; but 
firmed" plaintiff, in the year 1218, F. S., on the death of 

ivl^srs.’^ father, who had regularly succeeded to the whole, put in his 
Hastings claim for the annuity, the Collector, after an enquiry of some years 
and Fowke, duration, received orders from the Board, on the 14th of Novembei: 
thHan? 1^15, to discontinue the allowance, and place the estate under 
tenure sequestration ; that on tenders being invited for a settlement, 
should eo- he (Muha Naraiii) after remonstrating with the Collector against 
dure under jjjg proceeding. On the ground that the terms of his grant involved 
firmat^^n* hereditary tefiure, urged his right, under regulation 41, of 1795, 
bill that the to be continued in possession as profirietor on paying an annual 
money al- revenue of one half the produce \ aud meeting with uo attention^ 
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appealed to the Commissionere at Furrnckabad, but was even- ^824. 
tually directed to seek his remedy in Court by Mr. Dean^the — — 
Commissioner for Behar and Benares, to whom his case had been lowance 
transferred, 

The answer 
p1aiiitif}’'8 fath( 

of ^ehadoor, without tlie knowledge of Government, and that beinjf jiere- 
he (the Collector) on ascertaining the fact of Muosa Ram s ’ , 

•death, sent in a - report of the case accompanied by the sunnuds to In 
the Board, and received an answer dated the 13th of October 181<5, original 
reciting, that the several grantees, whether Rao Behadoor Singh, grant, 
his mother, or his son Munsa Ram {alias Nundkishore) being 
dead, and the lands being expressly denominated jageer^ and the 
pension and money compensation for resumed ; the grants 

were clearly not hereditary ; that the renewal of them therefore 
on the demise of Rao Behadoor Singh by the lateXollector, on his 
own authority, without reference to the sanction of Government, 
was evidently unauthorized and invalid, and directing him to 
suspend payment of the allowance and to resume the lands; that 
as no person was able to make out a proprietary right to the mouza, 
he had concluded a settlement of it in farm with Sheo Lall and 
others, and had put them in possession ; and lastly, that the suit 
was now barred by the 6th section of regulation 5, 1803. * 

Sheu Lali and his copartners had been named in the plaint as 
defendants, and were served with the usual notice, but noi\p^ 
of these persons gave in any answer. The claim was decreed* 
with costs, on the 6th of September 1820, by the Senior Judge 
of the Patna Court, who, grounded his decision on the uninter- 
rupted succession of Munsa Ram and the plaintiff, and on the 
conhrmation of Raja Cheyt Singh’s grant, which the Governor 
General (Hastings) had signified in writing on the mSrgin of the 
original grant ; and as the right of Rao Behadoor's descendants 
were guaranteed in express terms by the grant thus confirmed, 
and also by that of Rajah Bulwunt Singh, ^he question of heredi- 
tary tenure was considered to have been set at rest under the 
spirit of the 2nd and 3d sections of regulation 41, 1796. Govern- 
ment were adjudged to pay up all arrears of the pension, and to 
account fo.r the mesne proceeds of the estate. 

On appeal from the above order, as far as regarded the j)eD8ion 
or money allowance, to this Court, an application was submitted 
on behalf of Muha Naraiu for permission to reply in formd pau- 
peris, which was disallowed. The Officiating Judge (J. Ahmuty) 
in a proceeding held on the22dof June last, remarked that although 
the estate and pension were mentioned together in the sunnvd of 
Mr. Hastings, and provision was made for the regular payment of 
the latter by that of Mr. Fowke, there was no like notice of (]ie 
pension in the two grants from the Hajas of Benares which had 
been produced ; that the respondent had not, in fact, brought 
forward a single document to show that the allowance was hereditary, 
as he would doubtless have done if any such had existed ; and that 
there appeared no reason why the allowance had^eeo fixed by the 
sunnuds of Messrs. Hastings and Fowkeat 2,100 rupees per annum, 
as it was evident, from the original grant, that the sum received by 


given in by the Collector was in purport, that 

ir had kept possession of *the jageer, t)n the demise tion of its 
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The Col lee 
tor of Bc- 
nMres, v, 
JVliihfi Na> 
rain Singh. 


1824. 


July 2 let. 


An ikrar^ 
nama or 
written ac- 
knowledg* 
ment from 
the defend* 
ant to the 
plaintiff, 
that the 
latter is 
proprietor 
of a por- 
tion of the 
estate be- 
longing to 
the funner, 
held to be 
good evi • 
dence of the 
transfer, 
although 
no consi- 
deration 
was proved ; 
an attempt 
by the de- 
fendant to 
prove a 
counter 
ikrarmma 
by the 
plfiiiitiff 
having fail- 
ed. 


Rao Behadoor from the Benares Government in compensation for 

• iDoiyea Kupnldhara, &c. had fluctuated from fifteen hundred to 

• three thousand rupees. Mr. Ahmuty, therefore, pronounced hie 
opinion, that the money pension had been very properly discon* 
tihu^ ; hut considered that the parties ought to be ordered to 
pay theVr respective costs* as the respondent could not be blamed 
for having maintained his claim to a right of which his father 
had so long held the undisputed enjoyment. 

The Third Judge (J. Shakespear) before whom the cause was 
next brought to a hearing, concurring entirely in the above opinion, 
a final order was passed, amending the decree of the Patna P>ro» 
vincial Court in conformity thereto. 


RANEE INDRANEE, (VJother and Guardian of Ramnath 
Gurg, a minor). Appellant, 
versus 

RAM KOOMAR BURM, Respondent. 

THIS was a suit; instituted by Raja Jiiggunnatli Gurg against 
the respondent, on the 15th of August 1815, in the Calcutta Pro- 
vincial Court, to recover possession of a three ana share in the 
zemindaree of pergunna Mysadul, &c. in zillah Midnapore : suit 
i4aid at 80,4b5 rupees, amount of the triennial assessment. 

The plaint set forth, that the defendant's father, Bulram Burm, 
was the agent of Raja Anuiid Sal Oopadiah, the husband of the 
late Hanee Jankee ; that, on his aeatlf, Nund Koomar Burm, the 
defendant's elder brother, became Naib Dewan, and after his 
decease the^defendant succeeded to the service of the Raja, and 
continued therein till the 7th Poos 1220, Umlee^ receiving a monthly 
salary of 200 rupees, an allowance of about 400 rupees for his 
domestic expences, and 207 rupees per mensem as the salary of his 
nephew Hureelmr Bunn ; that, besides this, he had spent a great 
part of the profits of the zemindaree, salt, moskairah, &c. and 
had never, from the commencement of the suit about the zemin- 
daree, furnished an account of receipts and disbursements while in 
the service of Gooroopershaud Gurg, the plaintiff’s half-brother, 
and Mejssummaut Mohuiiterah his step-mother : that, in conse- 
quence, the plaintiff sued in the Dewan ny Court of the above 
ziliah to recover those accounts, as well as the blank papers bear- 
ing the seal and signature of himself and of fornter zemindars, 
and that the cause was still pending ; but on the zemindaree 
cause coming before the Sudder Dewanny Adawhit, on the appeal 
of Motee Lai Panre, and because all the concerns of the estate were 
Ui:der the controul of the defendant, the plair.tiff consented to be 
guided by his (the defendant’s) advice ; that accordingly, wjien 
the defendant foresaw that the decree of the Provincial ('uurt 
would be confirmed by the Sudder Dewanny Adawlnt he recom- 
mended the plaiptiff to hold the share in dispute fictitiouaiy in his 
(the defendant's) name, alleging that it would be easier by that 
means to find sureties in case of suing or being sued by any otje« 
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and persuaded 'him to sign an ikrarndma^ or conveyance for the 18jS4. 
above share, written in the Bengallee character, and dated the 54h — ■ 
of Aghan 1214, lJmlee\ that on the 1st of Magh 1214, after the la- 
Sudder Dewanny Adawlut had passed a decree in favour of the 
plaintilF, he executed another deed confirmatory of the ‘iprmer neu^Buria. 
One, and gave h to the defendant, receiving from him a written 
acknowledgment regularly witnessed and signed by him, declaring 
that the property in dispute stood fictitiously in his name, 'and that 
he was only the ostensible proprietor; and that afterwards the 
plaintiff obtained possession of the entire estate under the decree 
of the Sudder Llewanny Adawlut, and on the 7th of Jeth 1215, 
executed a power of attorney in favour of the defendant, authorizing 
him to receive the money accumulated while the property was 
under attachment ; that accordingly the defendaitt petitioned the 
Collector to erase the name of Motee Lai and substitute that of the 
plaintiff, for the whole zemindaree, and that aftei^is was done, 
the defendant made the plaintiff sign another ikrarnama on the 
10th of Assar 1215; that afterwards the plaintiff, although he 
had entered the name of the defendant jointly with his owu 
in the Collector's books, for the (Property in dispute, fixed the 
office for collecting the revenue of the whple zemindaree in 
one place, paid the expences of it, and transmitted the whole 
amount of the assessment at once to the Collector's office ; that 
on the defendant's refusal to furnish an account of income and 
expenditure when demanded, the plaintiff dismissed him from hia 
situation, upon which the defendant, from motives of enmity sued 
for possession of the property in question, under regulation 6, of 
1813, producing all the above documents as his title deeds; that 
as the Zillah Judge, on the 6th of February 1814, had summarily 
awarded possession to the defendant, and referred tb^ plaintiff 
to a civil suit if he had any claim, on the grounds that the above 
portion was claimed as a benamee or fictitious tenure, and as this 
judgment had been confirmed by the Provincial Court, the plaintiff 
had no remedy left but the institution of *a civil suit, which he 
now preferred accordingly. 

'Jhe defendant, in reply, declared that the plaintiff’s allegations 
were entirely false, and that the following was the true state of the 
case : 

On Motee Lall laying claim to the zemindaree of pergunna 
Mysadul, &c. after the death of Mussummaut Ranee Jankee, he 
had been at great trouble and expence to invalidate the claim by 
proving the title of the opposite party, and for this purpose had 
produced many indubitable documents from the Government 
records. While the cause was pending before the Sudder Dewanny 
Adawlut the present plaintiff succeeded, as heir, to Mussum- 
maut Mnhunterah, and executed the first ikrarnama^ dated 
the 5th of Aghun 1214, Umlee, Subsequently, when the decision 
of the Provincial Court was confirmed by the Sudder Dewanny 
Adawlut, he executed the second ikrarnama on the 1st of Magk 
1214, which was to the same effect as the former gne, and subse- 
quently put him (the defendant) into possession, in conformity to 
the provisions of the latter deed, of the three ana share specified, 
with the privileges annexe^ to it, and on the lOth and 1 lih of Assar 

VOL. iix. • 3 B • 



394 


CASES IN THE SUDDER DEWANNY ADAWLUT. 


1834. 1215, executed and gave to hin) two ikrarnamas confirmatory of the 

former ones, and in the presence of the Judge of the twenty-four 

Ranee In- perguniias acknowledged the authenticity of all the four docu- 
drariee, w. ments. When the defendant petitioned to have his name entered 
"r'flurm! above share, th^ plaintiff presented two petitions to the 

Collector signifying his acquiescence in the proposed arrangement; 
accordingly the Collector entered bis name in the books and 
issued a ^pnrwanna oi dering the Ryots to pay the revenue to 
him. Subsequently the plaintiflf' himself petitioned that 8,888 
rupees, 8 anas, 12 pie per annum might be paid to the de- 
fendant, as being a three ana poition of salt nioshairah^ 
derixed from the zemindaree of the Numuk Mehals; upon which 
the Judge wrote to that effect to the Salt Agent at 'I'umlook, 
and the defendant accordingly obtained posse^5ion of the above 
portion, received the moskairak from the Salt Agent, and 
paid the revenfle through his agents to the Collector by monthly 
instalments, as could be proved by the Collector’s report, the 
petition of the plaintiff, receipts, and many other documents. 
It was extraordinary th it the plaintiff had only mentioned 
in ' his plaint the two ikrarnamas dated 5th of Aghun and l^t 
of Mayh, and hact altogether omitted to notice the two dated the 
10th and 11th of Assar, which clearly proved the falsity of his 
statement, that the lands in dispute stood in a fictitious name. 
In his petition, however, presented to the Zillah Court when the 

• suzawid was appointed to attach the lands, he acknowledged the 
ikrarnama dated the i lib of A&sar. fhe Zillah Judge in the 
year 1221, ordered the defendant to be reinstated under regula- 
tion 6, of 1813, in the three ana pbition in dispute (alter he had 
been ousted by the plaintiff), his title having been established by 
M}Contfov<jrtible proofs. This order was upheld by the Provincial 
Court, upon which the plaintiff became ashamed of his conduct, 
and wrote repeatedly to Moonshee Ameen Oodeen, a vakeel in 
the Sudder Dewanny Adawlut, recjuesting an amicable settlement. 
Accordingly the defendant went from Calcutta to Mysadul, where 
the matter was compromised, and the plaintiff executed on the 
18th of Jetk 1221. three ikrarnamas regularly witnessed, signed, 
and sealed by himself, one selling forth, “ that the defendant had 
been unjustly ousted from the above three ana share, and that the 
plaiiiliff relinquished ail claim to it, being convinced of the justice 
of the decree passed by the Sudder Dewanny Adawlut, and would 
within a month petition for the partition of it, otherwise either pany 
should have the power to do so;'' another, declaring that the 
plaintiff relinquished his right to call him to account for 109,000 
rupees;'* and the third, “ promising that the plaintiff would make 
good upwaids of 15,000 rupees, on account of the suit instituted 
•by Huldur Arie against ^the Raja and against the defendant, and 
his nephew Hureehur Burm as his surety, for the recovery of the 
balance of an account;" and received from the defendant an 
ikrarnama granting a release for two lacks of rupees (due to him 
under bonds executed by the plaintiff in his own and fictitious 

• names) with interest, and cancelling all his (defendant’s) accounts 
down to the year 1220, against the plaintiff, on condition that the 
latter paid 32^000 rupees of that sum which were due to Mahajuns, 
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apd make good the mesne profits during the period of his (the 1824. 
defendant’s) dispossession. The plaintiff, moreover, presented to — 
tlie Collector and Magistrate of the Ziliah a settlement, under Ris Ranee In- 
seaJ and signature, reciting the terms of the adjustment and the l****"*^!* *'* 
reJiiiqiiishmeiit of mouza Sond Jora, which had been given to him Burm 
(the defendant) for religious purposes. The injustice, of the suit * * 
now preferred by the plaintiff would be evident by reference to 
the proceedings of the Collector and the deeds executed by 
the plaintiff, and by an enquiry into the truth of the defendant's 
statement. 

The plaintiff in replication denied that he had gone to the Judge 
of the twenty-four pergunnas, as asserted, by the defendant,, or 
that he had written any letter to Moonshee Ameen Ooddeen in 
ivhich he relinquished the estate in dispute to the defendant. He 
fnither stated, that he knew nothing of the ikrarnama dated 
lith oH Assar 1215, which must therefore have bqpn forged, and 
that the defendant had presented in his (plaintifTs) name a 
petition to the Collector, specifying the particulars of the amicable 
arrangement, through his nephew Hurreehur Burm. 

'J'he defendant in rejoinder repeated his former allegations. 

On the 18th of December 1821, the Second and Third Judges of 
the Provincial Court passed a decree to the folKiwing effect : 'I'he 
plaintilPs claim is founded on the ikrarnama executed by. the 
defendant, setting forth that the share in dispute was entered in a 
fictitious name, with a view to facilitate the giving of security into 
Court in case of necessity. The reason here assigned, however, is * 
absurd, for if the security offered by the 13 ana sliare enjoyed 
exclusively by the plaintiff wa^ at any time refused as insufficient, 
much more would the defendants 3 ana portion be objected to. 

It is moreover usual, in cases of this nature, for the engagements 
both of the real and the fictitious proprietor to be executed before, 
and witnessed by the same persons ; inasmuch as it is supposed and 
intended to boa private transaction, whereas, if the circumstance 
is publickly Iciiown there is no use in the henamee. or fictitious 
transaction. In the present case the deeds of the parties are 
witnessed by different persons. The Court could not believe the 
excuses alleged by the plaintiff for not producing for six years the 
above ikrarnama, notwithst.inding the repeated orders of the 
Court for the production of that deed, and for summoning the wit- 
ness Mokund Ram. Chose, whom he named to prove that hd had' 
entrusted the ikrarnama to his agent Oochubanund Ghose for the ' 
purpose of being presented to the Midnapore Ziliah Court, which 
he had neglected to do and was since dead, and that when it was 
demanded from his son (the said Mokund Ram Ghose) he had 
promised to search for it but had never produced it. When the 
Court refused to admit these excuses, and further consideration 
of the case was deferred till Mokund Ram Ghose should appeal* 
and depose on oath, the plaintiff did not appear himself, but sent 
the above individual, who of his own accord produced the ikrar* 
nama. The Court could not attach credit either to his evidence 
on that occasion or to the document itself. It appealed, moreover, 
that there was no suit pending in the Midnapore Ziliah Court 
about tiie share in dispute at the time when the plaintiff asserts 
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1624. that he entrusted the ikrarnaina to be there prddu<;ed, and it is 

not probable that the plaintiiF, if he possessed an ikrarnama of 

R«fiee la- this nature, executed by the defendant, which it might have 
necessary to produce before any Court of judicature, 
entrust so important a paper, one on which his-claim wds 
' founUed, to the hands'' of an agent, after he was aware that the 
defendant had denied the execution of it : he would either have 
filed it ill person or by his vakeel in the Court : although four of 
the piaintifT s witnesses have deposed on oath to their own and 
the defendant’s signature to the above deed, it appears that the 
stamp (from the date of sale inscribed on the back of it) was sold 
on the 5th of January 1809, which corresponds with the 23rd of 
Poos 1215 B. S., while the 1st of Magh 1214, Umlee, which is the 
date of the execution of the above deed, corresponds with January 
the 13th, 1808, and accordingly the ikrarnama must have been 
executed nearly a year before the stamp was sold. The Court 
therefore had no doubt that it was a forgery, and did not consider 
the* plaintiff’s witnesses entitled to any degree of credit ; on the 
other hand, it appeared evident, from the testimony of the witnesses 
adduced by the defendant,! who had no interest or connection 
with the parties, but are officers in the service of Government, 
as well as froM the documents produced by the defendant, 
that the plaintiff gave a 3 ana share of pergunna Mysadul, &c. 
with the privileges belonging to it, including the salt moshairah^ 
to the defendant. In consideration of the trouble he had been at 
formerly in the conduct of suits in the Zillah and Provincial Courts 
as well as in the Sudder Dewanny Adawlut, about the above 
zemindaree, between Rajah Mote^ Lai and Ranee Mohunterah 
and others of the plaintiff’s ancestors, and that the plaintiff put 
him in possession and substituted his name for his own for the 
share inMispute, and gave him a 3 ana share of the salt moshairah 
allowed by (government, in conformity to the provisions of the 
ikrarnamas dated 18th of Jeth 1221; that the defendant obtained 
possession of the sjiare in dispute, under regulation 6, of 1813, 
according to the decree of the Zillah Court, after having been 
ousted by the plaintiff; that the above decree was confirmed 
by this Court ; that the disputes between the plaintiff and the 
defendant were settled ; that the plaintiff' relinquished his right to 
the share in dispute and presented a petition to that effect to the 
Magistrate and Collector of the Zillah ; that no deed had been 
executed by the defendant ; and that there was no mention of the 
benam'ee or fictitious tenure in the plaintiff’s ikrarnama dated 
the 1st oi Magh 1214. For these reasons the Court considered the 
plaintiff's claim to be entirely false and unjust, and the ikrarnama 
produced by him a palpable forgery. 1'hey therefore dismissed 
the suit with costs, and ordered the four witnesses who had deposed 
* to the authenticity of the forged ikrarnama to be made over to the 
-Magistrate for trial by the Court of Circuit. 

On the death of Raja Juggiinnath Gurg, which event happened 
after * the passing of the Provincial Court's decree, Ranee 
Indranise hifi widow appealed to this Court. The case came 
to a hearing before the Fifth Judge (W. B. Martin) on the 
29th of May 1824, who, after perusing all the papers and 
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pTeadinp of the parties, observed, that although it was not clearly M24* 
and satisfactorily proved for what reasons the appellant's husband - - 
had given a 3 ana share of his zeinindaree to the respondent, and Raitee In- 
although it was probable that the execution ol' the deed of transfer 
was effected through the influence whicl^the respondent pcj^^^ed 
over his mind, yet he had himself acknovfledged die execution 
of it, and his statement with regard to having received an acknow- 
ledgment of its being a fictitious tenure had not been 'fully 
established. He was of opinion, therefore, that the claim pre- 
ferred by the appellant's husband ought to be dismissed, and the 
respondent continued in possession of the 3 ana share in dispute, 
but that the order of the Provincial Court for committing, on*' a 
charge of perjury, the four witnesses who had deposed to the 
ikrarnamat ought to be reversed, as there was some doubt with 
respect to the date of the sale of the stamp. Accordingly, with 
the concurrence of the Officiating Judge (Mit Harington) the 
decision of the Provincial Court was amended,, and the jsppeal 
dismissed with costs. 


TARNEE CHURN and KALEE CHURN, (sons of* 
Pakbuttee Churn Nag, paupers), Appellants, 
versus 

MUSSUMMAUT DASEE DASEEA, (pauper), Respondent 


1834. 


July 31st. 




THIS was an action brought in formd pauperis by the present ^ Hindoo 
respondent agaiust the present appellants in the Provincial Court 
of Calcutta, on the 5th of September 181 J, to obtain possession \y convey " 
of the propel ty left by her husband, namely, various’portions of ail his pro- 
land situatJ in the pergniina of Nukhera, the half of certain man- by a 
sioiis, out -houses and tanks, also situate in that pergunna, and 
estimated at 410 rupees, the family jewels and furniture estimated ther.not- 
at 401 rupees, and the sum of 3,400 rupees, being the half of two withstand- 
noles of Company’s paper, with 2,499 rupees, half of the interest that he 
on the above sum for the space of 12 years from the month of .. **"^*^*' 
Jeth 1206, B. S , till the month of Sawun 1218, B. S., the whole 
value of the property claimed amounting to 7,000 rupees. 

The plaintiff stated, that her father-in-law. Ram Chundur Nag, 
had two sons, Parbuttee Churn Nag, and Doorga Churn Nag, 
her husband, to the former of whom their father had given a piece 
of Company's paper for 3,000 rupees, made out in his name, and 
to the latter another piece of Company's paper for 3,700 rupees, 
made out in his (Doorga Churn's) name ; that the said Ram Chun- 
dur Nag had died in the year 1205 B. S., leaving his two sons as 
joint proprietors of the rest of his possessions : that of these, Doorga 
Churn Nag, husband of the plaintiff,' died in the month of Jeth 
1206 B. S., having some time before given over to her (the pfaiii- 
tiff) the Company’s paper which he had received from his father, 
she being at the time of tender age ; that on thisf^arbuttee Churn 
Nag, imposing on her ignorance and inexperience, had fraudulently 
taken the said note from her, and producing at the same time a 
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1824. forged will, professing to have been written by her husband, had 

demanded from her a release in full of his property ; that on her 

Tariice refusing to give such a release, and appointing her father Manick 
Kalw***"” said Parbuttee Churn had kept her a 

Churn, prisoner within her house, and administered to her some noxious 
Mussiim- drugs which for the time deprived her of her reason ; that he had 
tnarit Dftsee also forcibly expelled her father from the place where she was; 

that although her father had entered a petition praying for redress 
in the Criminal Court of the twenty-four pergunnas, and given 
notice to the Treasury to stop the note, yet her brother-in law 
had contrived to get the security cashed while she was yet labour- 
ing under the effects of the potions she had swallowed ; that 
Parbuttee Churn died in the month of Assin 1217, B. S,, and his 
sons the defendants had got the whole of the estate into their 
hands, and she now therefore sued to recover her rights. 

The defendants replied, that the plaintiff’s husband had never, 
as was alleged, received the Company’s paper from their grand- 
father Ram ChunderNag; that, on the contrary, it so happened 
that it had never passed through his hands in any shape, for on 
their grandfather’s death, their father, as his eldest son and 
manager of the family property, had retained it as well as the 
other in his possession ; that the plaintiff’s husband had, shortly 
befo're his death, influenced by a knowledge of the incurable 
nature of the disease with which he was afflicted, and by the 
circumstance of his having no son to continue the performance 
of the religious ceremonies connected with the spiritual welfare 
of the family, conveyed, by a deed of gift of the 2d of Jeth 1207, 
B. S., all his property to his brother (their father) except 500 
rupees, which he reserved for his mother, and 300 for his wife 
(the plaintiff), the latter reservation to be confirmed only on the 
condition of the plaintiff remaining in his brother’s house; that on 
the death of the plaintiff’s husband, (heir father had caused 
the plaintiff to perform his exequial rites, and afterwards took 
the charge of her maintenance ; that about this time Manick 
Ram IVIitr, the plaintiff’s father, forging letters of attorney as 
if made out in his name by the plaintiff, irave notice at the 
Treasury to stop the note, pretended to have been given by Ram 
Chiinder Nag to the plaintiff’s husband; that then the defendant's 
father was in consequence prepared to bring a suit in equity in 
the Supreme Court to obtain the money, w’hen the plaintiff came 
to a compromise, denying the execution of any power of attorney 
in her hither’s favour, and causing, on the receipt of 900 rupees, 
a general release to be drawn up and entered in the Supreme 
Court on the 3d of July 1801 ; that an enquiry was then instituted 
regarding the notice which had been served at the Treasury by the 
plaintiff s father, the result of which, on the validity of the above 
deed of release being established, was that Parbuttee Churn Nag 
got the note cashed, and had held undisturbed possession of the 
money as well as of the other property for the eleven remaining 
years of his life. 

The decree olT the First Judge of the Court of the 1 Itli of May 
1815, was to the effect that the plaintiff should be nonsuited, on 
the following grounds, first, because the plaintiff had not entered 
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a plaint in any Court within twelve years from her husband’s 1824, 

death, and her present suit therefore could not be investigated 

with reference to the jewels and other moveable part of the Tarnce 
property ; again, as the estimated value of the land and dwelling- 
houses did not amount to 5,000 rupees, an action to recover them v. 

came within the description of cases subject to the cognizaifce of Mubsuid* 
a Zillah Court. The dismission of her present suit, however, was Oases 
expressly declared to be understood as leaving her entirely at 
liberty to prosecute her claim for the immoveable portion of the 
estate in a Zillah Court. 

The plaintiff died an interlocutory appeal to the Sudder De- 
wanny Adawlut from the above award, which was admitted on 
the 7th of March 1816, and the Judges of the Provincial Court 
were ordered to pmceed with the investigation of the case on its 
merits denovo. The decree of the Officiating First Judge of the 
Provincial CouK, framed on the receipt of that order, and bearing 
date the 26th of Oecember 1820, set forth, that from a conside- 
ration of thee\ideMce, and the vyyvustha of the Court Pundit, 
the deed of gift and general release which had been produced by 
the defendants had been shewn tc^ be unworthy of credit and 
support, as being both unautheiitic and illegal ; that the claim of 
the plaintiff, therefore, ought to l>e maintained :* and accordingly 
the whole property moveable and immoveable was decreed to*her 
under the conditions prescribed by the Court Pundits, of living in 
the family of her husband and not disposing of the property to 
any other person by gift, sale, or otherwise. 

The defendants, dissatisfied with this decision, appealed to the 
Sudder Dewanny Adawlut. SThe case came to a hearing before 
the Second Judge (C. Smith) on the 8th and 9th of March 1824. 

The evidence of several persons mentioned by the appellants was 
ordered to be taken : and the following questions puf to, and 
answers received from the Court Pundit. 

Question Isf. — A Hindoo of Bengal, of the Kayusthac\2Lss, dies 
leaving a wife and an elder brother. To whi^h of these two does 
the inheritance of his property, moveable and immoveable, de- 
volve I 

Answer \ st- — To the wife, not to the elder brother. — A utiiority, 

The text of Yajnyawalcya^ cited in the Daya Bhaga^ “ The wife 
and the daughters, also both parents, brothers likewise and |heir 
sons, &c.*' 

Question fLnd. — \f that person, before his death, execute in 
favour of his elder brother a deed of gift of the nature of the 
deed in the present case, bearing date the 2nd of Jeth 1207, B. S., 
is his doing so held legal by the Hindoo law as applicable to 
Bengal ? 

Answer '‘Ind. — Itis. — Authority, the text of cited in, 

the Daya Bhaga, “ Should they give or sell their own shares they 
do all that as they please, for they are the masters of their own 
wealth.” 

Question 3d. — If of the above parties, the wife give to her 
husband's elder brother a general release of the scftne import as 
the paper dated 3d of January 1801, is the fact of her executing 
such a release conclusive against an^ claim she may subsequently 



400 


CA9£S IN THE SUDDER DEWANNY ADAWLUT. 


1824. advance, or is it still in her option to su^ foe the property left by 
her husband^ 

Tarnee Answer 3d . — Such a fact is conclusive against any subsequent 
K«iee**"**^ claim. — Authority, a text of the Daya Tutwa, “ Property may 
Churn, tf. , be ^aliei)ated owing to the indifference of the owner, but cannot 
Muasni^ ' be resumed at his pleasure/^ 

mailt Usiee Reference was likewise made to the Treasury, enclosing a copy 
Daicei. receipt signed by the sub-treasurer, and dated 1 6th of 

January 1801, requesting that the original of the deed of gift^ 
deposited by Parbuttee Churn Nag in that office might be trans- 
mitted for the inspection of the Court ; and to Mr. Blaquiere, of the 
Police office, in order to ascertain whether any person had been 
sent, as was alleged by the appellants, to take the deposition of 
the respondent with reference to the deed of release. 

1'hese matters being ascertained, the Second Judge proceeded 
to pass his decree, on the 20th of July 1824, reciting that the 
authenticity of the deed of gift and release had been established 
by the evidence which had been taken and forwarded by the 
Provincial Court and by the original deed which had been trans- 
mitted from the Treasury, although the reply of Mr. Blaquiere 
stated that no mention was found in the records of the Police of a 
person having be^i sent to take the deposition alleged ; that the 
assertions of the respondent that she had been confined a prisoner 
in her own house, and deprived of her reason by the use of 
noxious drugs, was utterly unworthy of credit ; and that lastly, the 
** vyuvusthas of the Court Pundits proved the aforesaid deeds to be, 
on the presumption of their authenticity, strictly legal. He there- 
fore recorded his opinion that the decree of the Provincial Court 
should be reversed. The case being ordered for a second hearing, 
which it obtained on the Slstof July 1824, before the Officiating 
Judge (J.^ Ahmuty), and he concurring ia the above opinion, a final 
decree was passed accordingly. 


Au|^nst18tlit 


COLLECTOR OF ZILLAH RAJSHAHY, Appellant. 
versus 

RUGHOONATH NUNDEE and GHOLAUM MOORTUZA, 
Respondents. 


Tlie plain- THIS suit was instituted by the former plaintlds, Rughoonath 
tiff^ sued to Nun dee and Shoojau Moohummud, against the appellant, and 
have two Sheikh Kumal Oodeen and Moohummud Tukkee, former defendants, 
wnexHto* aside the separation of two turrufs, named Hautcolly and 

their estate Sunjirpore, from the pergunna of Bazoochup, in the zillah of 
on the plea* Raj shah y, and to recover damages to the amount of 5,151 rupeea. 
we Vd 1’he plaint was as follows : 

pendant'; aforesaid turrufs^ appertaining to the above mentioned 

rejerted,’on perguiina, the zemindaree of the plaintiffs, compose the de- 
proofthat pendant taldbk of Sheikh Kumal Oodeen and Moohummud 
beenae^la- ^'*^****®® defendants, who, during the time of the former 
rateVbefore ^enaindars. as well as after, the plaintiffs had purchased the 
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Bdid pergiinn a, paid their rents through the zemindar. The Col- 1824. 

lector, however, owing to a petition presented by the defendants, Vho 

had no right to claim any division of property, separated the afore- the pltiin-. 

said places frorrf the pergunna of the plaii» tiffs, notwithstanding 

that a similar petition, before presented by the defendoints, hlld 

rejected by the Board of Revenue. As this occasioned great loss anddis- * ' 

to the plaintiffs, they petitioned the Board of Revenue wjio ordered tincily as- 

thecn to institute a suit against the defendants in the Civil Court, . 

■which they now did accordingly. and^ 

, The Collector stated in answer to the plaint; that in the year 1204, assessment 
B. S., the zemindaree of Maharaja Raj Kishen Rai Behadoor confirmed 
was Sold in liquidation of arrears of revenue, and the pergunna 
Bazooohup, one of its talooks, was purchased by Ram Kishen 
Chowdry, Bishunnath Kai, Ram Moliun Chovvdrv, and Nitanuiid 
Sein. in 1207, B. S., after that Haiitcolly and^Sunjirpore had' 
been separated as the independant talook of Gopaul Kishen 
Mujinoodar, at ‘d jumma of 2,251 nipees, under the deed Of sale 
and signature of Bishunnath Rai, as likewise that of Tanti 
Bund and others belonging to Opind Narain Chowdry, Rughoonath 
purchased the pergunna of Bazoochtip of the aforesaid Nitanund 
Sein and Ramkishen (Tiowdry, deducting fronrr the jumma of the 
said pergunna that of the several di\ided independent talooks, 
amounting in all to nine thousand five hundred and eighteen 
rupees. The division and allotment papers of the above talooks, 
separated in TiOO, B. S,, were sent for inspection to the Board of** 
Revenue, and the several ;ummas assessed on them were approved 
of and confirmed by the Governor General in Council, 'fhe estates 
of Hautcolly and Sunjirpore >#ere afterwards sold by Gopaul Kishen 
Mujmoodar to Moohunimud 'fukkee, in whose name the purchase 
was registered, but as the latter entered into partnewhip with 
Kiimal Oodeen, the names of Moohummud Tukkee and Kumal 
Oodeeii were boili entered in the registry books. On this occa- 
sion the aforesaid 11 nghoonalh shewed no opposition. Moreover, 
when Govind Chowdry, owing to a deed or gift executed in his 
favour by his grandfather Opind Narain Chowdry, petitioned to 
have his name entered as independent Talookdar of Tanti Bund, 

See, in the pergunna of bazoochup, he, the said Rughoonath, 
executed a writing or zArarnawa in favour of the petition, in which 
he stated that he had no wish or intention to interfere* with 
the encrease or abatement in the jumma of the said talooks. 
Afterwards, Rughooiiaih sold half of his pergunna to Shoojau 
Oodeen Moohummud, one of the plaintiffs, so that both of their 
names were entered as proprietors, and the revenue had been paid 
accordingly. 

Moohummud Tukkee and Sheikh Kumal Oodeen, after generally 
denying the truth of the plaint, answered as follows; Hautcolly 
and Sunjirpore, part of the zemindaree of Raja Bishermath Rai, 
the former zemindar of Bazoochup, were sold to Gopaul Kishen 
Rai Mujmoodar, commonly called Rajkishen Mujmoodar, at an 
annual /umma of 2,251 rupees. Afterwards they came into Moo- 
hummud 'I'ukkee's possession, when he sold the half of them to 
Kumal Oodeen, and according^ly both their names were entered 
in the Colliector s books ; , from which time the defendants have 
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1834. been in possession of the aforesaid estates and have regularly paid 

the tevenue of Oovernment. The separation of the turrufs was 

CollMtor made under the sanction of -the Governor General in Council* and 
RH^h* h** immediate order of the Board of Revenue, the former ze- 

v.Xiffboo- JElughoonath, never before the present time having 
DHthNiiQ- shewn the least opposition to the arrangement. The plaintiffs 
dee and now declare that the aforesaid places are merely dependencies on 
Mortuzia estate, but this assertion remains to be proved. The rest of 

the answer was similar to the Collectors. Upon the death of 
Shoojau Oudeen Moohummud (one of the plaintiffs)^ his heirs* 
Gholaum Mourtuza, carried on the suit, which upon investigation 
in the Provincial Court, on the I7th of February 1818* the Second 
Judge decreed as follows: 

That the Collector having separated the aforesaid turrufs from 
the pergunna of Bazoochup in a manner contrary to regulation 
25, 1793, such Reparation should be considered as of no .effect ; 
that, although the plainti^s sued for the recovery of damages, yet 
it was not proved that any had been incurred, nor could it be so 
until the period allowed for the Mofussil investigation had expired ; 
and that as the Collector had exceeded the bounds of his authority | 
he should pay the costs of suit. 

Th^ Collector, one of the defendants, being dissatisfied with 
this decree, appealed to the Sudder Dewauny Adawlut, laying his 
claim at 6,753 rupees, that being the amount of the three years 
^jumma of Hautcolly and Sunjirpore. I'he case came before the 
Second Judge (C. Smith) on the I4ih and 19th of July 1824, the 
respondents not being in attendance, notwithstanding that due 
notice had been served on them. Thte papers filed in the Court of 
Appeal of Moorsludabad, from No. 1, to the decree of the same 
Couit, an(^ three original English letters HUd by the Company’s 
vakeel, namely a letter from the Acting Collector of Zillah Raj- 
shaliy to the Board of Revenue, dated the 31st of March 1807* 
that of the Collector of the aforesaid zillah to the Secretary to the 
Board of Revenue, dated the 10th of September 1808, together 
with the letter of the Acting Collector of the same zillah to the 
Secretary to the Board of Revenue, dated the 2.5th of February 
1809, were then inspected and judgment was given to the follow* 
i^g effect : 

It appears that Rughoonath Niindee up to the present time, has 
held his pergunna at a jumma exactly equal to that at which he 
purchased it in 1207, B. S., from Rammohun Chowdry and Nita- 
nund Sein, and in which jumma that of the two places of Haut- 
colly and Sunjirpore was not included ; it is therefore evident that 
the separation of the above mentioned places from the pergunna of 
Bazoochup took place before he (the said Rughoonath) purchased 
it. The claim of Shoojau Oodeen and his heir Moohummud 
Moortuza, is the same as that of Rughoonath, of whom they pur- 
chased their share in the zemindaree. It is clear that Rughoo* 
qath ijsstified his consent to the separation of Tanti Bund (a place 
oot connected ^ith this suit) although it is not quite certain that 
he did so with regard to that of Hautcolly and Sunjirpore, the 
present disputed property. As, hovfever, owing to the report made 
bj the Collector of Zillah Rajshahy* the separation of the abover 
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places front the pergonna of Baaoochup has been sanctioned by 1824. 
the Board of Revenue and confirmed by the Governor General in — ■ 
Council, it appears to the Second Judge; according to the lOth Coliecmv* 
Section of regulation 1> 1 793, and 8th section of regulation 1, 1801, 
of little consequence whether the said Rughoonath did br^id RafhM* 
g^ve his consent, as the order of the Governor General in Council n^th Nun- 
is decisive and finai, and although what the ‘Second Judge of the dee sod 
Provincial Court has recorded as his opinion concerning the iSth 
regulation of 1793, may be correct, yet that regulation is not 
applicable to this - case, because it is not a case of division such aa 
is contemplated in that enactment ; moreover, granting it to be 
applicable, yet it does not authorize, without an order of Govern* 
ment, a division of property, with a view of changing the jumma^ 
formerly assessed on different parts of it; lastly, it does not any 
Where empower the Judges of the Civil Courts to increase or abate 
the jumma fixed by the Collector and approved by the Board of 
Revenue. Such being the case, the Second Judge was of opinion 
^at the decree of the Second Judge of the Provincial Court of 
Moorshedabad of the 7th of February 1818^ should be reversed, 
and that the claim of Rughoonath and Shoojau Oodeen Moohum* 
mud should be dismissed. , 

On the 16th of August, the Fifth Judge (W. B Martin) having 
recorded his concurrence in the opinion expressed by the Second 
Judge, a final decree was passed accordingly, the costs being made 
payable by the respondents. •• 


A 


UBDOO RUHMAN, (son of Moorad Kuan), Apfzellaut, lg24. 

versus 

MUDAREE KHAN and others, Paupers, Respondents. 


THIS was an action brought by Mudaree* Khan and UbdooIIa Theorigi- 
Khan (since deceased) as paupers, in the Provincial Court of nal ances- 
Bareilly, on the 29th of May 1820, against Moorad Khan, father 
of the present Appellant, to obtain possession of the half of twenty- ing been 
three mouzas in the talook of Butawultee, situate in the pergunna deprived 
of Utrawullee in the zillah of Allygurh, the annual rent of Which Oieo 
was stated at 7,652 rupees, 8 anas. 

The following is a sketch of the family in this case : 


Cover 09 
ment of 
estates, 
wliicB were 


OOMR khan, 
^ 


Daem Khan, 

I 

Btttharut Khan, 

Muaurrut Khan, 

UbdooIIa Khan, M udaree 
Kban, (tbe two plain- 
tUbff) SMfd oolla Khan, 


Sbujaut Khan, 

A,. - 


Nizam Kban, 


Iradut Kban, and a daugh- 
ter, wife of Musurrut 
Kban^and mother of Ub- 
dooIIa Kbanx (one of 
the f laintiffa.) 


recovered 
under an- 
other Go- 
• vernmeot 
by the de- 
Moorad Khan, Defendant, seendants 
i ^ II .. of one of his 
Ubdoo Ruhman (appellant gons, the 
in the judder Dewanny descen* 
adawlut.) danta of 

another 
son viU 
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hnvc oo 
right to 
pHFiicinate, 
Sind, 

ding to the 
JVlooliiiiiio 
inudaii law, 
there is no 
right of 
represen- 
tation ; in 
other 
words, a 
man shall 
not inherit 
with his 
paternal 
uncle if his 
lather died 
be tore his 
father’s 
father. 


- The plaiittifTs stated that they and the defendant, were mewibers 
of tke same family, the commpn ancestor of whic h was a person 
by name Oomr Khan, to whom the whole of the property, half 
of which was now claimed, belonged ; that Oomr Khan had two 
•sons*, l^aem Khan and Shpjaut Khan, from whom the parties in the 
present cause* were respecti\ely descended ; that on the death of 
these iw'o sons, Busharnt Khan and Moorad Khan (the defen- 
dant) held the \\hole estate in common occupancy: that after 
their grandfather Busharut Khan and their father ^iusurrut Khan, 
died, half of the estate devolved on them, the plaintifl's, and their 
brother Saeed Oolla Khan; that that brother ha\ing no children, 
had conxeyed his portion by a deed of gift to Hbdoolla Khan, one, 
of the plaintiH's; that until the year l*2‘2b, F. S., they and the 
defendant lived on friendly terms, dividing the profits of the pro- 
perty between them, the defendant receiving the half accruing to 
iiim from his father Shnjant Khan, and they the remaining half ; 
that from llie beginning of 1227 F. S. the defendant had illegally 
seized the crop belonging to Uhdoolla Khan, and that of Miidaree 
Khan from the lieginning of 1228 F. S. ; oiitaiii redress foi; 
which grievance w'as the objeetbf the plaint now advanced. 

The defendant i^eplied, that the statement of the plaintiffs as 
to the xvliole twenty-three mouzas being the pioperty of Oomr 
Khan xvas entirely false, for only one niouza siiuaie in the per- 
giinna of Butawullee really belonged to him, and even that he had 
.been deprived of in the latter part of his life-time bv theJauts, in 
whose hands the count rv was at that time, and who had held con- 
tinued possession ot it for more than foity xeurs, admiiting neitlier 
Oomr Khan himself n(»r any of his children to any interest in the 
property claimed ; that after the lapse of forty years, he (the 
defendatit) obtained the proprietorship of one mouza on the 
pavmentofa large amount of arrears, and subsequently added to 
it the remaining twenty-two mmizas, the half ol which was now 
claimed, at his own undivided cost and by his own unassisted 
exeitions; that of tlie^sons of Oornr Khan, Daern Khan, ancest^ r 
of the plaintiffs, died during his father’s life-time, and conse- 
quently his (hi!dreri (as the law admits of no light by representa- 
tion) were without a claim on any portion of the family estate ; 
that this 1 eing so the deed of gift alleged to have been given to 
Ubdoglla Khan, one of the plaintiff’s, by his brother Saeed Oolla, 
was obviously of no force whatever ; that in fact, after the death 
of the afoiesaid Daem Khan, neither his son Bnshan.t Khan, 
grandfather of the plaintiffs, Musurrnt Khan their father, nor 
themselves, had any, the ino.^t remote, light of participation in the 
land ; that this was further supported by the long siierice of the 
ancestors of the plaintiffs, as well as of the plaintiffs themselves, 
Yfho had made no complaint of the exclusion of iheir names from 
the accounts of the revenue officers, either under the old Govern- 
ment or that of the Company, until the latter advanced their pre- 
sent suit; that the genealogical steatementof the plaintiff's, profess- 
ing that Nizan^ Khan (son of Shujaut Khan, father of the defen- 
dant), had a son Iradnt Khan, and a daughter, mother of UbdooHa 
Khan, one of the plaintiff's, was •incorrect, but that this was 
immaterial to the decision of the case, for Nizam Khan died ciuciitg 
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his father’s life time, and consequently, by the provisions of the 1324. 
iVloohutiimndan law, his children could have no claim on Iheir — ■- ■ 

grandfather's property, since at his death they had a paternal Ubdoo 
uncle living. Riihinan, «» 

. The plaiiitiiFs rejoined, that the wholq property in que«^on*ha4{f^jjJ“”®j^ 
belonged to Oomr Khan, and not one of the mouzas*only, as the others, 
defendant asserted ; that another assertion of the defendant, to 
wit, that Daem Khan had died while Ooinr Khan wa& yet alive, 
was also false, for he had survived him by about tea or twelve 
years ; that there were documents and evidence to establish the 
possession of both Daem Khan and Shujaut Khan on the estate, 
and it afforded no valid presumption against Biisharut Khan and 
Musurrut Khan, son and grandson of Daem, who actually had 
possession, that holding lands at their respective periods of 
occupation, in common with others, the names of those others 
only, tlieir partners, were entered in the revenue^accounts of Go- 
vernment. They concluded by repeating their former allegation, 
that one of them (libdoollah Khan) had held Lis portion of the 
profits of the zemindaree till the end of the autumn of 1*226 F. S., 
and the other (Mudaree Khan) till ^he same season in the following 
year. The defendant added nothing of impojtunce to Lis funner 
reply. 

TLe decree of tlie First Judge of tlie Court, dated the *4 th of 
September 1821, was to the following effect: 1’hat it appeared 
on investigation that Oomr Khan was the original proprietor oti, 
the whole twenty-three mouzas specified in the claim; that the 
plaintiffs were the legitimate descendants of the said Oomr Khaus 
and as sucli, rightful owners, by the IVloohummudan law as appli- 
cable to the circumstances of the case, of half of his property ; and 
that the grant produced by the defendant, to invi^lidate that 
right, purporting to have been executed by Madhoo Rai Peishwa, 
on the llth of ZUhijja I 196, F. S., was altogether undeserving 
of credit. The claim of the plaintiffs was therefore adjudged 
ill their favour. • 

The defendant, dissatished with this decision, appealed to the 
Sudder Dewaiiny Adawlut. 'I'he respondents were allowed to 
plead as paupers. On the 3d of April 1 823, in compliance with 
the prayer of the appellant, who was desirous of undertaking a pil- 
grimage to Mecca, the name of his son Uhdoo Ruhman was sub- 
stituted in lieu of his own, and on the death of Ubdoolla Khan, 
one of the respondents, his wife, by name Umeerun, took his 
place on behalf of herself and her two sons by the deceased, then 
in their minority. The case came to a hearing on the 27tli and 
28th of July ]8 j 4, before the iSeooud Judge (C. ^niith) ; and several 
fresh documents were produced by both parties, the most important 
of w'hich were, on the side of the appellant, another grant professi'*g 
to have been executed by Madhoo Rai, and a statement drawn up 
by Ram Riittun, Canoongoe of the pergunna of IJtrawullee, and 
the Mookhtar of another i'aiioongoe of the same place, with 
remarks in English subjoined bv the Collector of Allygurh, bearing 
date the 1st of May 1822. And, on the part of tne respondents, 
a bundle of accouirts relatire to the talook of Bultawuliee for 
the year 1 194 F. S. The followings was the substance of the Second 
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182 A. Judge’s decision in the case ; that none of the documents adduced 

by the respondents could be regarded as authentic, for, first,. 

Ubdoo it was not a probable supposition that documents relating to so 
distant a date as the life of Oomr Khan should have been pre- 
KliaQ^aud* ^hiid the distractipns and revolutions of the country acid 

Olliers. times ; and again, even had they been preserved, they must have 
been in the hands of the branch of the family from which the 
appellant ^as descended, as having: had actual possession, and not 
in those of the ancestors of the respondents; that, farther it 
was clear, from all the evidence, that the disputed talook was 
not left by Oomr Khan to bis heirs; but that whatever por- 
tion of it he might ever have possessed had been taken^ 
from him during his life-time by the then authorities, and given 
in grant to some of their own partisans, from whom Oomr Khan 
had never again recovered it ; that, after his death, his sons 
Shujaut Khan aitd Daem Khan had remained in the same state 
of destitution and died in poverty; that when the appellant, 
Moorad Khan, by the same means as his ancestor Oomr Khan 
had lost it, namely, the will of the existing authorities, got back 
the talook, it was, as he alleged* by his own unassisted exertions ; 
and no name but hi^ own was to be found in the records of any of 
the various Governments which had successively held power ; that 
therefore the talook must be looked on as a private and personal 
acquisition made by Moorad Khan, and any share he might have 
-'bestowed upon the members of his family could be viewed only 
as a free gift, which it was equally in his option to withhold as 
to grant : that it was in no way clear that all the moiizas de- 
tailed in the claim had ever been pocsessed by Oomr Khan, and 
the only one, with regard to which alone there was no doubt, 
since the ^peliant admitted the point, had been taken from him ; 
moreover, that, on the supposition that the property was to be 
disposed of by the common rules of inheritance, it was important 
to observe that the appellant had declared that Daem Khan, son 
of Oomr Khan and ancestor of the respondents, had died during 
his father’s life-time : and if so, his sons could advance no claim 
jure representationis I that of course, at a period so remote from 
the date of the event to which it referred, it was difficult to ascer- 
tain the truth or falsehood of such a declaration, hut that the very 
existence of the difiicultv, to remove which sufficient evidence 
could not be found by the respondents, rendered it impossible, 
if their claim deserved to be dismissed on no other ground, to give 
a decree in their favour ; that besides this, however, there were 
circumstances in the case which warranted a strong presumption 
against the pi'obability of Deam Khan’s having survived his 
father; for it was established that Moorad Khan had succeeded 
to the management of his grandfather’s estate, while, had Daem 
Khan actually survived him, being as he was his eldest son« 
it was not to be supposed that his son Busharut Khan would 
have acquiesced quietly in an arrangement which threw so 
much more of^the real influence of the property into the hands 
of Moorad Khan, son of his father’s younger brother ; that 
the case then stood shortly thus: first, it appeared to the Court 
that the property had been , taken away by the Jauts from 
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the ancestor of the family, and therefore no lon^r belonged to 1821. 
him in any way, and could not devolve, as an ordinary inheritaare, - 
to his heirs ; and that this conclusion was not a^ected by the Uhdoo 
accident of the same property having been given in grant, 
subsequently, to a descendant of the sai^e family. But, fi$coAdly(»]|^l,^Q 
granting that the property was such as to devolve, ds an ordinary others, 
inheritance, to the heirs of the common ancestor of the family, the _ 

respondents in the present appeal could possess no claim on that 
ground, because their immediate ancestor Daem Khan had not been 
proved to have died after the death of his father ; while this was 
established beyond a doubt with regard to Shiijaut Khan, the 
immediate ancestor of the appellant ; and that, lastly, there seemed 
to be no clear ground for the suspicions *which the Judge of the 
Provincial Court had expressed with regard to the grant adduced 
by the appellant : but the establishment of its authenticity waS' 
not requisite to the decision of the cause, for ^11 the evidence 
concurred in shewing that Moorad Khan had obtained the grant 
of the property by his own individual exertions, and on his own 
individual account, not with reference to any hereditary right 
he might happen to possess in tBe whole or part of the property 
involved in the grant. ^ 

The decree of the Provincial Court was therefore reversed, and 
the appellant confirmed in his possession of the whole talook, 
the case having been taken upon the 12th and 17th of August 
1824, by the Fifth Judge (W. B. Martin), whose opinion was io.. 
unison with the above judgment. 


MUSSUMMAUT <JADIRA, alias MUSSUMMAUT USMUT, 

Appellant, , 

versus Aug. 24th. 

SHAH KUBEER OODEEN AHMUD, Respondent. 

THE respondent in this case, originally plaintiff, brought his suit By ihe use 
in the Provincial Court of Patna, for the recovery of twenty-eight 
rent-free and eighteen assessed villages in zillah Behar, pergunna royal grant 
Sahsaram, estimating their value at 96,383 rupees. These he it does not 
claimed as Sujjada Nisheen, or superior of the Khanqah (a) or necessarily 
religious endowment of Sheikh Kubeer Durweish, in virtue'of the [jJe JJ^oVert 
appointment of his immediate predecessor Shumsoodeen, on ty specified 
whose death his right had been recognized and himself installed. » conveyed 
The defendant, the widow of Shumsoodeen, had subsequently «hsointe 
asserted a right founded on a certain deed of hihha~bil-iwuz or 
gift for a consideration made by her late husband. The land being from'the 
claimed as appropriated to the repairs of x\\e Khanqah and the sup- general te- 
port of travellers, came under the provisions of regulation 19, 1810, “or of the 
and the plaintiff accordingly first laid his claim before the local 
agents. After a full investigation they made a favourable report u may be 
to the Board of Commissioners. The report was approved by inferred 
them, and subsequently by the Supreme Governmint, and posses- 

(a) Tbiis rendered by A/emwAAi.—Donias, propter Peum extructa in mum intend- 
SpphoniQi aiit religiosoriim, Cuenubluiu. # • ed : and 
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property 
so endoMT- 
«d cannot 
be private- 
ly alien- 
ateil or 
resumed. 


sion was ordered to be -given to the plaintiff. This order the de« 
fendant found means to elude, and the plaintiff was at length' 
forced to sue in formd pauperis in the Provincial Court for the' 
recovery of his right. 'I'he plaintiff’s claim rested on two royal 
granted by the |£mperors Ferokhseer and Shah Alum to 
his predecessors Shah Kubeer Durweish and Qeam Oodeen. The 
first given by Ferokhseer to Shah Kuheer Durweish is to this 
effect (6), In this auspicious time the illustrious firman is pro- 
mulgated. By it one lack of dams (c) out of pergunna Hiivelee 
Sahsaram in Soobah Behar, amounting to 1.197 rupees, more or less, 
are granted as alturngha, according to the particulars hereafter 
stated, to defray the expences of the Khanqah of Sheikh Kubeer 

{b) As the case turns on the Persian phraseology of these firmans, copies of 
them ure inserted : 


lJo jL« 

V-llAAAi! 

lx4.Xjt 

*yju iU-j ^ *3 4Xjb 

•• ^ jG Ula.j ^ tG-J 

aXam ^ *X3jL4,-Ci ^ 

«XAxXlaJ 

CI^G 

^ ^Xx-c V * 

^Xxn« iki ^ jl 

slJu V.** 1 

^ 

^s, ^ oijLt.4A» ^b«XxiA.c *> «^G ^ 

^ *^aj ^J^^***^ 

^ ^ i^JSxgtX ' j aXju ULlaj 

* ” — ^.jlb J^bAloJ t>A^ ^ t^lx^ 

^♦XV 5I|^ ^^X^ aa^ 2^0 


Tc) There wns <;onift difficulty in ascertaining the exact meaning: of the terms 
V so many dams of land" which is used in both these and miiny oiUvx firmans* 
In the Ay^en Ak' fry^ vol. 1, page 59, the dam is said to be a copper coin, 40 
of u-hirh goto flit* rupee. The numbers, as compared with rupees, stand thiia 
in the Ferokhseer i?raiit 1,00,000 dams=s 1,197 rupees, and in the Sliah Aulum 
grant 2,81,000 daiii.s^.t,!)!)!! rupees. If we reduce ther/a/iiff to rupees at 40 to 
the rupee, wegelj|^>r the lirst 2,500 rupees, and for tlie second 7,025 rupees. We 
must therefore suppose that the nominal value of this coin differed inaterially at 
different periods until fixed be the standard ^)f ^tkher. For further information 
relative to the dam see Air.- Share*a minute on the rights and privileges of Ja^ 
gterdars^e\ved in the third volume of •Air. Harin^ton** sdnalysis, p» 4S^b,et scq» 
and Gladwin s ^^/een Akhery^ vol. 1, page 59* ^ 
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Durweiah from the commencement of the spring of Yoont (d) EeL 1824. 
Let all the imperial officers now and hereafter leave the aboj^e , 
damB in his possession for generation after generation, and let them Miissuni- 
. consider ihem free of all charges. Let this sunnud be considered 
conclusive : written on the 12th of Rubbeeool Akhir^ An* Rfig. § ” 

On the reverse of the sunnud is the fbllowing notice, ^ Ihe mautUs- 
Biikshee ool Miimalik has affixed his seal in proof that Khuleel Jr 
Oollah, son of Shah Kubeer Durweish, presented a petition for 
an altumgha grant of 100,000 dams in pergnnna Sahsaram, to 
defray the expences of a Khanqak of Sheikh Kubeer, and that it 
was acceded to. J-et it therefore be acceded to.” The second 
firman granted by Shah Aulum to Qeani Oodeen is in these terms : 

“ By our illustrious firman the sum of 281,000 dams oi pergunna 
Sahsaram, &c. in Soobah Behar, amounting to 3,000 rupees, and 
whatever increase may be made on its jumma is granted as altumgha 
free from all charges to Sheikh Qeain Oodeen for tjie support of 
travellers, from the 6tli of the spring of Yoont EeU according to 
particulars hereafter stated. Let the imperial officers constantly 
remembering this order, leave the above dams in his and his chil- 
dren's possession for generation aftei^ generation. Let them hold 
them free of all taxes and impositions. Let this be considered 
conclusiie : written on the 24th of Rubbeeool U%)ul^ An* Reg. 3.” 

On the reverse was written, ** A copy of the illustrious order to this 
effect, That the Mootusiiddees grant a sunnud for the specified 
dams. Sheikh Unwur Oollah, Khadim of Fukeer Qeam Oodeen, 
has presented a petition setting forth, that he hoped that 281,000 
dams in pergunna Sahsaram, dec. might be granted to defray the 
expences of the poor and the Khanqak. It was ordered under the 
royal signature that the Mootusuddees grant a firman and pwr- 
wnnna accordingly.'* The plaintiff also filed three deeds executed 
by Qeam Oodeen and Shumsoudeen containing express acknow- 
ledgments that the lands which they alienated by those deeds were 
granted to defray the expences of the Khanqak, and to support 
travellers. On these grounds he argued that the land was wuqfi 
and the alienation of it by Shumsoodeen in favour of his wife illegal 
and void ab initio (e). 

The defendant, on the other hand, urged, that the firmans could 
bv no means be understood as creative of wuqf, but that they 
were legal instruments of gift conveying a full proprietary right to 
the grantees. In support of tliis plea she filed a fattoa which 


(d) Literally, in the Turkish UnguaKC the year of the horse" accordiny to 
the duodenary cycle of the iKhurians, or Tukish «ra, adopted in alJ Mogul 
sunnuds ; on which subject see Oladwin's Trandationof iktAyffnAkhery, vol. 1, 
page 337.— In the copies of the firmans which were tiled in Court, these words 

were written J-5^ which evidently have no meaning as npplioalile to 

the case in point. In the translation of a firtmn from the Bmperor Alumveer 
to one Rushik Das, given in page ‘i(i3 of the 3d vol. of Mr. Hafingtons Ana~ 
lysit, I find the »ra thus rendered, “ from the Khureef harvest of the year 
Sedan EeW' or the year of the snake, which is the sixth year of the cycle, the 

vear of the horse being the seventh. u 

' (e) I have omitted to insert njutwa filed by the plaintiff mjhis case, pe- 
cause it merely laid down the law regarding wuqf property, without touching 
upon the only doubtful point, namely ,.whether the land in dispute was wuqfi 
or not. 

VOL. III. . 3 o • 
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1824. ghe had obtained from the Mudrussa at Calcutta. It was to this 
purport. 'I he land conveyed by the Jirmans is a perpetual and 

luaiir^di' grai t, because it is settled on generation after 

vtk,atius generation witliout any restriction as to time, as is written in the 
Miissnmi ^MoktupjT oqI Husamee^^ grant is permanent and perpetual, 
when unrestricted in duration.’ It may also be sold, given away 
Shall kii- i'*ii®nted, as is laid down in the Wakiaty * a perpetual grant 
beer Ah- becomes the absolute property of the grantee, it may be sold, 

mud. given away or inherited, and thus too in the Moktiisur ool Hu^ 
snmee.^a. perpetual and permanent grant becomes the absolute 
property of the grantee, it may be sold, bought, gi en away, or let 
out on lease ’ Thus also in the Koobray * land of which the 
Sooltan has made a perpetual grant, a Mooslim has the absolute 
disposal of, he may divide or sell it.* Nor is the land wuqfy 
because the grajit has created an absolute proprietary right, inso- 
much that tlie gift or sale of it is valid, whereas wuqf is deHued 
to be' the reservation of any thing as the property of the endower 
or as tlie property of God, which does not create an absolute 
proprietary right for any one . 'Ihis is a settled point in all legal 
works on wvqfx tbeir sale and gift are illegal and void, whereas, 
in a permanent granit they are valid, and therefore this permanent 
gparrt cannot be wnqf'* 

On the 28th of .lune 1822, the Fourth Judge of the Provincial 
Court (J. B. Elliott) gave his opinion, that it appeared from the 
applications of the grantees, recorded on the backs of the JirmanSy 
and from the subsequent admissions of Qeam Oodeen and Shums- 
oodeen in the deeds executed by them, that the alt u my ha laud 
had been granted as wvqf, and that* the alienation of them was 
consequently invalid, and must be set aside by the ruling power. 
He theref(t>re annulled the deeds executed by Shumsoodeen in favour 
of his wife, and made over all the lakhiraj villages to the plaintiff, 
to whose app(untmerit as Sujjadah Nisfieen no objection had been 
urged. As to the khirajee or assessed villages, ihe defendant had 
been unable to account for the manner in which they came into 
her husband’s possession, and as it was evident they could only 
have been acquired bv funds arising from the wyqf land, they 
should follow the same law. The whole property sued for was 
accordingly decreed to the plaintiff with payment of full costs 
against the defendant. 

On an appeal brought by the defendant against the decree of 
the Provincial Couit, the case fii-st came before the Second Judge 
(C. Smith). After going through the documents he referred the two 
JirmanSy together with the deeds of Qeam Oodeen and Shums- 
oodeen to the law officers, requiring them to pronounce whether 
the grant was waqf^ and whether, consequently, the deed executed 
by >humsoodeen in favour of his wife, could stand. 'Fhe following 
futwa was accordingly given bv the two Mooftees, Abbas Ali and 
Ghoolam Soobhan. ** We understand from the purport of the 
first firman that the grantee is the Khanqnh, which is metaphori- 
cally put foi^lhe inhabitants and occasional residents there from 
amongst the poor and indigent, in the number of whom may be 
included Shah Kuheer Dnrweish and his sons, and others who 
might occasionally alight thefe. This, according to the received 
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opinion is wuqf^ which is defined to be ‘ the reservation of any *824. 

thing as the property of God, and bestowed alms from ihe profits — 

arising therefrom.’ It is true, the apparent meaiiii^g of maam Miwsum- 
is to bestow a grant, yet, although this implies the creation^ of a 
proprietary right, it appears from the evident drift *of ilfe Jirmdh 
that Shah Kubeer Durweish cannot be the grantee. *lhe firman minit (Js- 
therefore cannot be held to create a proprietary right, and sale mut, v. 
and inheritance of the land conveyed thereby are invalid and * 

void ab initio. We infer from the purport of the second ^rmaw, 
that Sheikh Qeam Oodeen is the grantee, and that travellers are 
mentioned, because many such alight at a Sheikh’s house and 
become a burthen on his hospitality Whereas then Sheikh Qearn 
Oodeen is a determinate grantee, the intent of the grantor is the 
creation of a proprietary right in him by that permanent grant, 
and not of wu^. 'ihe villages included in this grant are therefore 
his property; after his decease the property of his heirs; and 
alienations of them by sale or gift are valid and conclusive, sup- 
posing the other conditions essential to their validity to have been 
observed As tt the deeds executed by Qeam Oodeen and Shums- 
oodeen, some of them contain indeed admissions that the land is 
tuuqf^ and others that it is absolute property ; but still their 
opinions cannot be held in law to affect the merits of the case. 

The alienations of land in favour of the appellant are therefore null, 
or valid, according as they relate to villages conveyed by the first 
or second firman.'* ** 

On the receipt of this futwa the Second Judge directed both 
parties to file lists of the ^villages conveyed by each firman, ^\\d 
gave them liberty to state any objections they might have to urge 
against the futwa of the JVIooftees. On the 10th of May 1824, 
the cause again came to a hearing, when Mr Smith gave his of)i- 
nion in opposition to tint of the Judge of the Provincial Court; 
that both firmans were not creative of wuqf, but of full proprietary 
right, and thit therefore the alienations in^favonr of the appellant 
were valid. I'hls opinion he founded on these grounds: 

1st — In neither of the two firmans does the word wuqf or 
an eqnivaleiit expres>ion occur. Khurch-i Khanqah is a customary 
phrase in grants to Diirweishes. 

2nd. — in both firmans the word inaam is used, ^nd this 
creates a full proprietary right. In four firmans filed by the 
respondent, which are admitted to have conferred a title to wuqf 
this word does not occur. 

3rd. — In both firmans it is stated that the dams should descend 
to generation after generation, and this is never specified in a deed 
of wuqf as it is not in the firmans filed by the respondent. 

This proves that the grantee cannot be the Khanqah^ because ^ is 
DOt endued witli life, but is mere brick and mortar. 

4th.— The Sujjadah Nisheenship is only an ofHce, not descending 
in the same family, but filled by the appointment of the ruling 
power. Hence it can only be the person specified, and his heira 
on whom the property was settled in full propriefSry right. 

5th.— I’he purport of the two firmans must be the same, 
because thev were both issued in accordance with similar petitions, 
tis recorded on the reverse of eSch respectively. ^Hence the title 
created by the two* cannot be different. 
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6th. — It appears that all the land has been alienated at difTerent 
periods, some of it to Sheikh Ghoolam Moohiimmiid, the father of 
the respondent, so that if we admit the alienations to have been 
’ inva,lid, sve must suppose all the inouinbents successively to have 
'been, nSot picus recluses? but robbers and plunderers who had 
treacherously and unfaithfully expended for their own use property 
appropriated! for other purposes. 

7th. — 'I he assertion that the villages were purchased 
from the produce of the rent free lands does rest on any proof, 
but is only inferred from the apparent probability of the case. A 
decree therefore concerning the latter does not necessarily involve 
the award of the former. 

As this de(‘i<ion went to reverse the decree of the Provinc ial 
Court, the concurrence of another Judge was necessarv, and the 
case accordingly came before the Offii iating Chief Judge (. I. H. 
Harington) who observing that at the time the futwa had been 
required from the law officers by the Second Judge, the Cnzceool 
Koozatf Moulovee Hamid Oollah, was absent, and had consequently 
not given his opinion on the ^>ubject, he referred the documents 
to him with the requisition of a futwa. He also sei-t the ob- 
jections taken by both f>artie3 against the former futwa of the 
JMocfftees to Abbas Ali, the only one of the two then in attendance, 
ar.d desired him to sUte whether there was any thing brought 
forward in those papers which induced him to alter the opinion 
he formerly gave. The Mooftee in reply stated that he saw no 
reason which could operate to make him deviate from the futwa 
he had given before, 'fo the word inaam he observed, that for 
reasons before stated, he attached no force, and as further proof 
that the nature of the grant did not depend on the word adopted 
to convev it, he adduced a passage from the Futawa-i Alurnyeeree, 

If a person were to say, * 1 appoint this my house for the supply 
of oil for the lamp in the .Vlosque,’ and add nothi g further, the 
lawyer Aboo Jafur has said that in this case the house w ould become 
vjuqf on his giung the Mootuwullee possession of it, and futwos 
are given agreeably to this decision." Regarding the futwa with 
reference to the second snnnud, he thus argued, “ a proprietary 
right is expressly said by the law authorities to be created by the 

use of the word bestowal liar! (f) as in the Shurh Viqixyah in 
the book of gifts It (a gift) is legally conveyed bv the use of the 
expression, * 1 have given, conferred, or bestowed, and 1 have 
fed you wiih this food, and I have appointed this for you.' As 
for the words ‘ for the support of travellers* after mention 
made of the grantee, it cannot change the nature of the grant 
from that of a gift to one of wuqf^ as in the expression instanced 
hy the author of the Hidayah and Shura Viqayah, and other 
lawyers, ‘ iny house is a gift to you to inhabit it.’ Mere the 
words ‘ to inhabit it* are not considered as altering the nature 
of the deed from a gift to a loan, if also we consider the two 

(/) The force of this allusion to the word Uae I does not clearly appear. It 
does not occur in the Jirman. He may consider it the equivalent to 

^♦ *** j»^ which occurs in the purwannu. 
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expressions,' I have appointed this my house to supply oil t^the 
lamp of the MOsque,' and ' I have appointed this for you,’ it is 

J O ^ J 

clear that notwithstanding the word appointed is. the 

same in both, yet, on account of the did'erent objstts s(f)ecified, 
the lawyers have considered the former as creative of wuqft 
the latter as constituting a gift and conveying full proprietary 
right. Thus, by a parity of reasoning, the word innam occur- 
ring in both firmans, which is the word the grantor has selected 
to convey his intentions, and that by which the transfer is effected, 
must, on account of the variation of the object in favour of which 
the grant is made, be considered as creative of wuo/ in the 
first, and as a gift conveying full proprietary right in the second 
sunnudy 

The Cazce ool Koozit gave it as his opinion,# that there were 
some expressions in b(tth firmans which might be considered as 
conveying a gift with certiin stipulations for the repairs of the 
Khanqah and support of the poor, and others which supported 
the construction of their being a» grant of wnqf. In cases of 
such perplexity he declared that reference should be had to the 
custom. of the countrv, and that the questidn should be decided 
by the sense attached by common usage to ihe expressions. * 

This latter opinion was adopted by Mr. Harington, and in ac- 
cordance with It he considered the case of Kull) Ali Hosein t^rsus^ 
Syf All, (vide vol. II page 1 10) as a precedent in point. On these 
grounds therefore he decided that the lakhirnj villages were wuqf 
lands, and consequently inc<|pable of alienation, tie accordingly 
awarded them to the respondent, with payment of Cull costs in 
both Courts against the appellant. As to the khirnjee lands, 
he considered it by no means proved, that they were Scqnired by 
the profits arising fioni the wuqf lauds, and he therefore directed 
that as the res[)ondent hud been put in possession of them on the 
decree of the Provincial Court, they shoyld be restored to the 
appellant with payment of mesne profits during the period of 
dispossession. The Fifth Judge (W. B. Martin) fully concurring 
in this opinion, a final decree was passed accordingly (g). 

Tins decision Appears perfectly just and consistent with the Moohiimmii- 
dull inw. The iiiicnr of the grantors is most clearly shewn in their entire ac- 
cession to the petitions of the applicants, as stated on the backs of the 
and it is only tlie ignorance, or perhaps the venality of the Mootusiiddees em- 
ployed to draw out the firmans, which has involved the subject in obscurity. 
It is a fiiiidameiital principle of Mooliunimiidan law, that in cverv ninhiguoiis 
expression of a person in conveying a right to another, reference should first he 
had to the custom of the country, and on failure of that to the intention of the 
grantor ns stated hy himself. As' regards wuqf^ this is especially recommended 
in the Fuiawa Aulumgecret : if a person says, ** this my land is for the WHy,*'agd 
said this in a city where such words are commonly used for creating a title of 

ffu! l&ud becomes wuqf, but if it is not so used, he shall be asked if he 
meant to make a wuqf grant, and if he do so intend, it shall become such; 
but if he meant to give it in alms, or meant nothing, it shall be considered a 
row, and either it or else a sum of money of equal value, be dven away iii alms. 
Thus too, if he say, ** I have appointed it for the poor," if fflis be wuqf in the 
common acceptation of the city, it shall be so, or if not, he shall be called upon 
to explain. Then, if he intended wUqf, it shall be so, or if he intended alms or 
meant nothing, it shall be considered ^ vow and given away in alms.” — This 
too is in perfect analogy with other provisions of the code.« In divorce and 
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^ ROSHUN KHATOON, Appellant, 

vet sus 

JAN KHATOON, Respondent. 

* v’ . 

ON the 1 0th of November 1824, the petition for a regular 
appeal in, this case against half of the decision of the Dacca Pro- 
vincial Court, which had been filed on the 9th of the month 
preceding, came to a hearing before the Second Judge (C. Smith), 
being read with the other exhibits. 

'Ihe proceedings of the Court in the cases (No. 1567) dated 
June 14th, 1817, and (No. 1404) dated May the 5th, 1819, having 
been read, the Second Judge recorded his opinion in the following 
terms : 

Although the^ appeal of Roshun Khatoon, the appellant^ against 
half of the decision of the Provincial Court of Appeal was allowed 
by this Court on the former cause(No. 1567) yet the proceeding on 
that occasion assigned no special reason for such admission. It 
would seem that the Court oiijy took cognizance of the appellant's 
reply to tlie objection of dilatoriness in appealing, and considering 
her excuse a good nne, admitted the appeal. It appears from the 
present petition, that the appellant is unable to adduce any other 
precedent for the course of proceeding which she now wishes the 
Cojiirt to sanction ; and according to universal practice, whenever 
a sum of money has been decreed against two persons jointly, 
without specifying that each shall pay a moiety, it is not allowable 
for one of them to appeal against half of the decision. Indepen- 
dently, however, of general usage, the suit from which this is an 
appeal, ^elate^ to two years mesne prohts of an estate, and there is 
one oh vicnis objection to admitting an appeal of the nature now 
desired, which is this, the cause No. 1404 relates to the very 
same esit.ite, and the decree passed by the Dacca Provincial Court 
on that occasion, which was- affirmed by this Couit, declares that 
as Ro^hun Khatoon* had declared herself to he the rightful pro- 
prietor and possessor of all the property left by Ulluh Yar Khan 
in right of dower, all the costs of that Court should he made 
payable by her. It is evident also, therefore, that while tlie pre- 
sent suit, instituted by the plaintiff, Jan Khatoon, was pending, 
thaCis, from the 30th of September 1812 to the Ist of October 
1814, the petitioner was in sole and undisturbed possession of the 
whole property, and, consequently, that the present decree of the 
Provincial Court was in fact passed against her alone. The 
petition for an appeal against half of the decision was accordingly 


mnnuni'ssion, where the law is particularly tender of the rights of both partie.s, 
«the iiieanirig of the expression constantly turns on the sense attached to it hy 
the persons who uttered it. Fide Arabic Hidaya^ pages ^34, et seq. and 319 


et seq. 


Thus too in gifts where the expression 




may mean either a gift or loan, reference is lia<l to the intention of the 
speaker. Vide ^daya . — If then this rule is applied where the words of the 
speaker are aiiibigiioiis, it should surely hold good where his own wish is 
clearly expressed, and his intentions rendered ambiguous by the awkwardness of 
others. I apprehend that, legally, the two petitions and the royal acquiescence in 
them were quite lufficicnt to create the title ; Jnor can wuqf once granted be 
ever recalled. * • 
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dismissed, and an order passed, that if the petitioner pre erred an 
appeal in the usual form, within two months, against the whole 
award, it might be admitted. 


THE COLLECTOR OF BONDELKUND, Appellant, 1824. 

versus 

CHCRUN DAS BYRAGEE, Respondent. Dec. ut. 

THIS was an action brought by the respondent, in formd pan^ Lands 
peris, against Government, in the Benares Provincial Court, on granted as 
the 2/jth of May 1819, to recover the free tenure of mouza Kutha, 
in pergtinna Bursntha, -/illah Bnndelknnd; eighteen times 
annual proceeds thereof being estimated at 18,018 rupees. nut resiini- 

'I’he plaintiff stated that tlie lands had been many years ago aide ac- 
be»towed on his Go<iroo, the Mohunt Ghtireeb Das, in free grant, 
pudargha (literally water for laving the feet), under the respec- 
tive sunnuds of Baja Hindoo Put, l!he Nuwab Ullee Behadoor, and the nia- 
his Naick Jeswunt Rao; that the Mohunt hel4 possession of the nagement . 
same till his death in the Fuslee year 1209, but that the plaintiff, harin "been 
who was heir to the deceased, happening to be then absent on resumed by 
a distant pilgrimage, and the province falling into the hands of the the officers 
Company, the Collector granted a settlement of the monza to* the. 2 f Govern- 
zemindars at an assessment of 900 rupees ; that he (Churn Das) J[J.eounied* 
petitioned against the measure on his return, and meeting with iq 
no attention, proceeded to*Calcutla and made application to the granteefor 
Board of Revenue, by whom the Collector was directed to institute pm- 
an inquiry, and that the Board at Fiirnickabad had issued simi- 
lar orders; but that the officer in question had evaded carrying 
these instructions into effect, and that he had been eventually tenure is 
referred to the Courts for his remedy by ihe last mentioned Board. thereby 
It was answered on behalf of Government, that the estate, so 
far from ever having been alienated as pudargha, or by any other 
description of grant, had been invariably subject to assessment 
under former rulers, as could be proved by a register of collections • 
for ten years previous to the cession ; that the plaintiff therefore 
could derive no cause of action from the circumstance of th» lands 
still continuing so liable ; that the claim to a free tenure would 
turn out on investigation to be utterly unfounded, as would indeed 
fully appear from the copy of a letter addressed on the subject by 
the Collector to his superiors, which was submitted A.r the Court’s 
inspection. 

On Ihe 30th of April 1821, the First Judge of the Benares Court 
passed a decree in favour of the claim, with costs, noticing tliat 
the free tenure of the land by the plaintiff's predecessor had been 
established by the production of title deeds which were admitted 
to be unexceptionable, as well as by the concurrent testimony of 
the witnesses on either side ; that although itjiad appeared in 
evidence that the revenues of the property had been collected 
under the rule of the Hoondel^ C hief, Uhowkul Singh, by a person 
called Luchmun Singh^ and dicing the government of Ullee 
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Behadoor by his naick or manager, the same witnesses had also- 
state/1, that an account of such collections was rendered to the 
Mohunt by the ruling power, to wliose care the mouza had been 
made over in consequence of the occupants failing to discharge 
their Tents; and that, under these circumst inces, as the pundit 
of the C6\irt hud in his vyUvustha declared, that the right conferred 
by the grant of pudargha was perpetual, the Collector's denial 
that the lands had ever been held free of assessment was of no 
avail in the absernce of any proof of the grant having been 
resumed by the former powers. 

On appeal to the Court of Siidder Dewanny Adawlut, the cause 
came on before the Second Judge (C. Smith) for trial, ex parte, as 
directed by him in a proceeding held on the 13th of November 
last. An application for further postponement preferred by 
Ghoolain Yuzdauee, a pleader of Court, and seconded by one 
Kiiik'.r Das, calling himself a follower of Ram Duttun Das, 
alleged successor to the respondent, who had died since the 
appeal was admitted, having been disallowed, because the 
deceased had never made the deposit requisite to the due ap- 
poiut.ient of a pleader, and Kant Kinkur held no written authority 
to act on behalf of his principal, stated by him to be absent from 
illness, the Second Judge declared his judgment to coincide with 
that of the Provincial Court on the proved facts of the case, and 
expressed himself of opinion that the provisions contained in the 
second section of regulation 31, 1803, could not here apply ; 
although Ghureeb Das did not continue to hold possession in his 
own person, as the conduct of the former Gov eminent towards 
him, far from amounting to resumption, was evidently an act of 
indulgence. A final order was therefore passed to dismiss the 
appeal, confirming the right of the respondent’s heirs to hold the 
lands by pefpetual free tenure, directing all costs of suit to be 
paid by Government, and an account tn be rendered of all inter- 
mediate receipts between the date of the decree passed by the 
Benares Provincial Cqurt, and the month of April 1824, when 
Chiinin Das was put in possession of the estate in execution of 
that order. 
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ULRUCK SINGH, Appellant, 18 '4. 

versus - 

BRIJPAL das and others, (Heirs of Gokul Das, deceased)^ Dec. liU 
Respondents. • 

THIS was a suit instituted in the Benares City Court on the 
23rd of July 1810, by Gokul Das, since dead, .against the ap- 
peilant, to recover 2,098 rupees, the principal of a bond, besides bankmcf 
interest. will 

The plaint set forth, that Baboo Roop Singh, the defendant's “ 

father, took a farm of pergunna Chonrasee, the amount of the 
assessment on which was paid to Government regularly on his deuce of a 
account by the plaintiiT’s house; that in Magh 1200 F. S., on debt, if the 
examining the books and vouchers, there appeared a balance of 
5,500 rupees in favour of the house, due from thi above indivi- is 

dual, who at that time executed a bond for the amount, engaging swum to by 
within four years to discharge the debt by such iustahnents as ihcwnierof 
were stated in the bond, or if he faijed to do so, to pay an addi- ' 

tional interest of one per cent per mensem; that on making up 
the accounts at the end of Aghun 1856, Sumbuji^ after deducting nmy be 
monies received, there remained a debit to the house of 3,298 piesamed 
rupees, of which Roop Singh at different times before his death pvtid 
1,200 rupees ; and that as the defendant, his son, who had succee4ed entries in 
to his property, refused to liquidate the balance, the plaintitt* now tlw books 
sued for the sum of 2,098 rupees, exclusive of interest. of any 

The defendant, in reply, denied all knowledge of the bond, which 
he stated to be dated twenty years bark, and that he himself was Ijoune, 
only twenty years of age at the present time; that besides, all the 
servants who had been in the employ of his father, Ro#p Singh, 
were dead ; that since his father’s death, which happened twelve 
years ago, no person had come from the plaintifTs house to de- 
mand the sum now claimed ; and that if any balance had really 
been due to the house under a bond, they vifould not have failed 
to send a gomashta, or some other person connected with the 
concern, to apply for the discharge of the debt. 

On the 27th of November 1813, the Officiating Assistant Judge 
dismissed the claim with costs, on the ground that there was 
some appearance of collusion having been practised betweeif the 
plaintiti and the agent of the defendant’s father. 

On appeal to the Benares Provincial Court, the Senior and 
Officiating Judges were of opinion that the plaintiff’ had substan- 
tiated his claim, which had been improperly dismissed in the C ity 
Court. It was urged, as the chief objections to the appellant’s 
claim, that the agent of Roop Singh, by name Soobuns Lai, was 
in point of fact a partner in the profits of the claimant’s house f 
that he and another individual were the only two witnesses who 
had signed the alleged bond, and that the fact of Roop Singh’s 
seal being affixed thereto proved nothing, as that individual sub- 
scribed his signature, in addition to fixing his seal, on^ll documents 
connected with his pecuniary transactions. 

On this point th^ Court of* Appeal took the evidence of the 
partners of the only two banking-4iouses with whom it could be 
VOL. III. • . 3 H * 
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ascertained that Roop Sing had dealings, but they stated their 
inability to furnish any satisfactory information by reason of the 
time which had elapsed since such transactions between them 
had ceased. To the allegation that Soobuns was Che .partner of 
• the'cla^ant no clear proof could be adduced. The authenticity 
of the%on(^ therefore was considered as unimpeached, and 
accordingly, on the 23rd of November 1817, the Court ordered 
the appeal to be , decreed, the decision of the Assistant Judge to 
be reversed, the appellant to sue separately fur interest, but to 
receive the principal of his bond, namely 2,098 rupees, from the 
respondent, who was directed to pay the costs of both Courts. 

Ulruck Singh preferred a petition for a sfjecial appeal to this 
Couit, which was allowed on the 29th of December 1818, by the 
Fourth Judge (W. E. Rees). The appellant nuintdined among 
other reasons, that no such paper as a tumussook or bond had been 
ever produced,'' and that although frequent mention of such a 
document had been made in proceedings of tlie Court below, 
yet, in point of fact, their decisions had been passed on the 
strength of a kisthundee or deed of instalment said to have been 
executed by the appellant's hither. This objection appeared to 
be so far well founded, that, on reference to the Proxincial Court, 
it ap.peared that no other instrument than the deed of instalment 
had been pndt.ced, which deed, hoxxever, it was contended, was, 
to all intents and purposes, a bond or tumiissook, 1 he reasons 
assigned by Mr. Rees for admitting the special appeal were in 
«8ub^tcln( e as follow : it appears that no dher instrument was filed 
in • the Courts below than the kisthundee i r deed of instalment, 
dated Mogh 1849 ; this ki&tbnndee or deed of instalment is 
in the decree of the City Couit termed a bond or tumnssook. 
The last instalment of that deed was due on the 16th oi Magh 
1.853, corresponding to ti.e 10th of February 1797. 'Ihe claim 
was not brought forward until the 23rd of July 1 8 1 0, or after a 
lapse of more than twelve xears from the date on which the last 
instalment became dde. There may therefore be a duubt as to 
the adnussibility of the suit under tlie provisions of section 8, 
regulation 7, 1795. The case was next brought before the Offi- 
ciating Judge (W. Doiin) on the I6lh of January 1822, who 
expressed himself of opinion that it w'ould be a liighly dangerous 
precev^ent to admit a claim of debt against any individual solely 
on the ground of its appearing to be due on a banker’s account 
book, without taking the deposition on oath of the writer of it as 
to its authenticity; but that, nevertheless, if the accounts of any 
other hrm could be brought to corroborate those of the claimant, 
it would raise a strong presumption of their authenticity. It 
appearing from the allegations of the claimant, that the account 
Looks of Soobuns Lai and Mutlmora Das (whii li were at the time 
deposited in Couit in another suit) would verify those of the 
claimant’s firm ; the treasurer, and a Nagree Mohurrir of the Court 
were desired to inspect those books, and report the result for the 
information o£. the Court. 'I his was done accordingly, but the 
Officiating Judge, by whose order the investigation was made, 
having been compelled to quit the Presidency on account of ill 
health, their report was laid «befoie the Chief and Officiating 
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Judges (W. Leycester and J. H. Harington.) It set forth that the tB2i. 
account books of the claimant appeared to have been kept ^n a • 
regular, methodical, and usual manner: that there was no reason Ulmck 
to doubt their authenticity ; that from the books of the claimant's d"?***! 
house it appeared that the accounts of Roop Singh with their^ 
concern commenced in the Sumbut yeaf 1845, and endedl^ in the* 
year 1857, during which interval there were many adjustments of 
accounts between the parties, and at the end of which there 
appeared against Roop Singh, the sum of 2,098 Tupees ; that the 
books which were in the office of Soobuns Lai and Miithoora Das 
(the former of whom was the agent of Roop Singh) extended as 
far back as the year 1854 only, but that in the accounts for the 
year 1856, there was one item of disbursement of 1,200 rupees 
mentioned, which corresponded with the credit for that sum given 
in the claimant’s books. 

On the 2nd of December 1 823, the abovenamed Judges having 
perused this report, deemed it necessary to call for further evi- 
dence as to the authenticity of the claimant’s account books ; 
those of Muthoora Das and Soobuns Lai corroborating them in 
one item only, and the bond or deed of instalment not having 
been duly authenticated. A requisition to take further evidence on 
the point above noticed having been sent to the Court below, it 
appeared from their return that the only witness who could d'epose 
to the authenticity of the accounts was the individual who had 
written them, by name Jumna Das, then a resident in Galoutta. 

This individual having been consequently summoned and his** 
deposition taken, which went to prove the authenticity of the 
ledgers adduced in support of the claim, there appeared no reason 
for altering the decision of the Court below, which was affirmed 
accordingly with costs. 
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RAMNARAIN MITTER, Appellant, 

versifs 

KALEE DAS RAI and others, Respondents. 

THI^ was a suit instituted in the Calcutta Provincial Court, oo 
the 5th of January 1813, by Kalee Das Rai and Parbutee Churn 
Rai against the appellant to redeem a mortgage and obtain 
possession of 22*3 heegas, 16 biswas of land in Bun Hooghiy, 
pergunna Mughorah, the decennial produce being estimated ai 
2,028 rupees, also to recover 3,374 rn[)ees, principal and interest 
of surplus proceeds, and to be exempted from the payment of 2,459 
rupees, the amoiu.t of a summary award : total 7,8^1 rupees. 

I he plaint set foith, that the plaintifts ancestors Ram Churn Rai 
and Kaghub Indur Rai, mortgaged, on the 25th of Magh 1196, 
B. S., 194 beegas, 6 biswas of rent-free land, situated in the above 
mentioned pergunna, to Ram Mohun Bhose, residing in Soota- 
nuttee, one of the suburbs of Calcutta, for 500 rupees, consenting 
to let him remain in possession till he should have received his 
prii](‘ipai with interest from tVe proceeds of the land; that accor- 
dingly Ham Alohun Bhose obtained possession of the mortgaged 
property, as well as( of nine beegas of dewutter land belonging to 
Lukhee Junardun Thakoor, and 20 beegas, 10 biswas of land 
standing in the fictitious name of Punchanun Mookurjeah, alto- 
gether 223 beegas, 16 biswas, and enjoyed and spent the rents of 
it; which, at the rate of 14 anas, 10 gundas per beega, amounted 
annually to 202 rupees, 13 anas, 2 pie, with interest from the 
year 1197 to 1203, B. S.; that the .nlainiifis, finding in the year 
1204, that the mortgage had been liquidated, and that there was 
a balance in their favour of 774 rupees, on reference to the accounts, 
again tool^ possession of the lands, and collected part of the rents 
from the cultivators ; that Ham Mohun Bhose sued the plaintiff. 
Kalee Das, to recover the principal of the mortgage, and Kalee Das, 
Kalee Pershaud, and other zemindars of Ituttunpoor, through 
his Mokhtar, Diirrupnarain Sircar, for unjust dispossession from 
the mortgaged property, and regained possession of the land at^ 
the end of the above year in consequence of a pvrwanna to that 
effect; that on the claim for the nioitgage money being dismissed, 
the plaintiffs and their partner the late Gokulehimd Rai obtained 
possession of the above estate in the month of Poos 1207, B. S., 
upon whi«h Ham Mohun Bhose fraudulently brought another 
action by his Mokhtar, against Kalee Das, Kaleepershad Rai and 
the others, under regulation 49 of 1793, for dispossession of 3,225 
lieegas, 19 biswas, of assessed and rent-free land, laying his suit at 
9,331 rupees, mesne profits; that Ram Mohun Bhose soon after- 
wards died, having sold all his right and title to the above lands to 
thb present defendant, who succeeded him as plaintiff in the suit; 
that the Judge of the twenty-four pergunnas passed a decree in fa- 
vour of the present defendant, awarding him 873 beegas, 8 biswas, 
of land in Riittiinpoor, Afc. and 4,7 1 3 rupees, mesne profitsy and the 
present defenefaht a^^coidingly obtained possession at the end of 
the year 1216, on giving security, of, the Jands in dispute, which 
belonged to the plaiutitls as well as of' the lands in RuUunpoor 
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i)e]onging to Kaleepershad and otYiers; that on appcai to the ^^24. 
CaliMitta Provincial Court the decision of the Zillah Judge was 
aflirmed, and mesne profits awarded to the defendant for^the Hamnwaia 
period of dispossession till the date of that decree; that on 
a further appeal to the Sudder Dewanny Adawlnt the .plaintiffs 
were ordered to sue for the redemptian of their ^mortgage ac- Ahcra. 
cording to the regulations, within six months, and the judgment 
of the Provincial Court was upheld. Ihese were the grounds 
of the present action. The reply of the defendant was to the 
following purport: The mortgaged lands in dispute were held 
and cultivated by Atmaram Bhose, previously to the mortgage 
under a wokurreree putteet abadee grant from the plaitititfs 
ance>tors, and were subsequently sold by his grandson Ram Boon- 
der, and canie in,to the possession of Radha Churn; and on hi& 
death, his widow, with his permission, gave them, as well as all 
the ( ther real and personal property left by he^ husband, to hei* 
own brother Ram IVlohun Bhose, and burnt herself with the body 
of her husband. In the year 1207, he (the defendant) su(?ceeded 
to the above lands in right of purchase from Ram Mohun Bhose, 
and obtained possessi on in 1217 S., after the decision of the 

summary suit instituted by him, in couforniity to the order con- 
tained .in the decree of the Judge dated IJth^of Sejitember 1809; 
although the pottah granted by the plaintiffs ancestors, as well 
as other documents, were destroyed liy the fire which occurred in 
Radha Churn Ghose’s house, there are other documents extant to 
prove that the plaiiitiH's anceators were never in possession, and* 
that the rents were enjoyed in regular succession by Ram Soonder 
bhose, Radba Churn Gho|e, and Ram Mohun bhose, the real 
iijciiinbents ; although the deed of inoitgage from the plaintiffs 
ancest )rs to Rani Mohun Bhose declares that the reiit*free lands 
should be held as security for the debt, it cannot afjbct his (the 
defendant’s) right to keep possession of the waste lands which have 
been brought into cultivation. If the plaintiffs (who have only 
derived from their ancestors a right to rent) hud any power to 
annul the inokurreree tenure of the above lands and to receive 
tJie surplus proceeds, why did they not sue Uani Mohun Bhose 
the actual putteet abadee mokurrereedar ^ who was in f>ossession 
for fifteen years, from the commencement of the vear 1196 B. S. ? 

'J'he present suit against the defendant, who had nothing to say to 
the debt to Ram Mohun, in which they had suppressed all mention 
of his (the defendant's) hav’ing cultivated the waste lands and 
enjoyed possession for a long period, merely noticing the mort- 
gage, was altogether fraudulent and unjust. 'Jhere was no truth, 
he asserted, in the statement with regard to the nine beegas of 
dewutter land belonging to Lukbee Junardun Thakoor, or the 
twenty beegas of land registered in the fictitious name of Piin- 
chaniin Mookurjeah, because he (the defendant) had notllTng 
whatever to do with the dewutter lands, the rents of which were 
collected by Unrupnarain Bhattacharjea, and appropriated to 
religious purposes- He was ignorant who this Punchanun was, 
or where the lands in his name were situated, FdVbuteechurn Rai, 
one of the plaintiffs, d^ing, was succeeded on bis death by bis aod 
K alee lioouwur liai. 
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1824. The plaintiffs, in reply, briefly added that their ancestor had 
- — never given a mokurreree pottah for the rent-free lands to At- 

Ramnnrain maram Bhose, nor had the latter person ever cultivated any part 
KT**^ba* rent-free lands through his tenants, or paixi the rents for it 

Kai*and** qouformity to the then existing regulations. The defendant 
otUcffs. ' reiteratSrd his former allegations. 

On the 21st of July 1815, the Senior Judge of the Provincial 
Court nonsuited the plaintiffs with costs, on the ground that they 
had preferred two separate claims which had no connection with 
each other, in one and the same suit, namely, one for exemption 
from payment of the amount of the summary award, the other 
fur the redemption of a mortgage and for the recovery of mesne 
profits, and that even if the plaintiffs obtained a decree annulling 
the mortgage on the lands in dispute, the heir of Ram Mohun 
Bhose was the person liable to the payment of the mesne profits 
to the plaintiffs ,fur the time preceding the defendant’s purchase, 
namely, 1207 B. S., and not the defendant. The plaintiffs were 
ordered to sue separately for each of the above claims. 

On appeal to the Court of Sudder Dewanny Adawlut, the First 
and Second Judges (Messrs. H«arington and Fombelle) on the 8th 
of February 18 16, reversed the decision of the Provincial Court 
and directed the Judges of the Provincial Court to allow the 
appellants to institute, within one month, a fresh suit, without the 
payment of any further fees (including the heirs of the late 
nioitgagee with the present respondent) for redemption of the 
* mortgage, fur mesne profits, and exemption from the payment of 
the amount decreed by the summary award. If the appellants 
brought a new action in the manner above recited within the 
prescribed time, the execution of the Provincial Court’s summary 
decree, dated 15th of September 1809, was to be deferred till the 
matter should have been decided after an enquiry into the merits 
of tlie case, but if they neglected to do so, it was to be carried into 
effect. If the appellants succeeded in substantiating their claim 
on this occasion, mes,ne profits to the amount of the summary 
award were to be decreed in favour of them, and the execution of 
the former decree stayed. 

The case accordingly came to a hearing a second time on the 
1 st of March 1816. Sheo Chund Bhose and Mahesh Chund Bose, 
heirs of Ram iVlohiin Bhose the late mortgagee, being included as 
defendants, presented a petition setting forth that they were minors, 
that their father had sold all his property, that they were in pos- 
session of none of it, and that the claim preferred by the plaintiffs 
was unfounded. On the death of Kalee Koonwur Rai, his brothers 
Ram Koomar Rai and Nub Koomar Rai succeeded him. 

On the 16th of August 1821, the Senior and Officiating Judges 
of the Provincial Court passed a decree to the following effect: 

J^lthough the defendant Ramnarain Mitter has exhibited, for the 
purpose of proving the lands in dispute to have been an istimraree 
tenure, two papers of accounts dated 21st of Kartick 1 196, B. S., 
and other documents, yet they are all inadmissible ; for it is evident 
on an examinatIBh of the accounts that they are fabrications, and 
•written on new paper which has been torn and disfigured to give it 
an old appearance. The other writings are not witnessed, andtl^o de«- 
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fendant has not produced the pottah and other documents necessary 1824. 
to prove the mokurreree tenure, and from which the Court might — — 
have judged the nature of it. It appears from the depositions of Ramnarain 
the witnesses on both sides, that the plaintiffs were seized of the 
lands in dispute at the time of the mortgage; that Ram M<>hun,p^i and 
Bhose obtained pos.^ession under a dee(f of mortgage aiiA ikrar^ others. 
nama\ that the annual rents amounted (calculating at the rate of 
14 anas a beega) to 202 rupees, 13 anas, I pie, but it* does not 
appear from the papers of the case, that Ran/Mohun Bhose or 
the other defendant ever paid a fraction of the revenue to the 
plaintiffs or their ancestor. Besides, the mortgage deed does 
not fix any period for the payment of the debt, and under section 
iO, regulation 15, of 1793, the mortgagee having had the usufruct 
of the mortgaged property, the principal and interest of the 
mortgage money must be deducted from the mesne profits realized 
from the estate. They therefore passed a decree awarding to the 
plaintiir possession of 223 beegas, 16 biswas of land, and the sum 
of 2,340 rupees, 10 anas, 7 pie, principal and interest of the 
mesne profits, payable from the estate of Ram Mohun Bhose, for 
the period during which the property was enjoyed by him, and 
466 rupees, payable from the defendant Rami^rain Mitter, for the 
years 1217 and 1218 B. S., and releasing the plaintiffs fromjiabi- 
Iity to the payment of the summary award. Ramiiarain Mitter 
was further ordered to pay mesne profits to the amount of 1,892 
rupees, 15 anas, 12 pie, for a period of nine years, commeficing, 
from 1219 B. S. to the date of the Court's decree, as well as all the 
costs of the suit. 

Ilamnarain Mitter prefei^red an appeal to the Court of Sudder 
Dewanny Adawlut, laying his appeal at 5,021 rupees, the amount 
of the annual produce, mesne profits, and the summary award. 

The case came before the Second Judge (Mr. C. Smith) on the 
26th and 27111 of July 1824, who referred it to the Acting Judge, 
in consequence of a former suit connected with it having been 
decided by him on the 21st of June 1824 [a). 

Accordingly the cause came to a hearing on the 26th of August 
1824, before the Acting Judge (Mr. J. Ahmuty) who having read 
the pleadings and all the papers connected with the case, recorded • 
his judgment to the following effect : 

The appellant has failed to produce the pottah, or an^y other 
authentic document to establish his istimraree tenure, and the only 
excuse he alleges for omitting to do so is that they were destroyed 
bv fire. Independently of this, however, it appears that Barn Mohun 
Bhose only enjoyed possession of the lands in dispute under a deed 
of mortgage in his own name, dated the 25th of Magk 1 196, B. S. 

As the above deed seems to have been executed subsequently to 
the date prescribed by section 10, regulation 15, of 1793 ^’iz. 

March 28th, 1780) which specially enacts “ that all mortgages of 
real property are to be considered as virtually and in efi'ect can- 
celled and redeemed, whenever the principal sum with the simple 
interest due upon it shall have been realized from^j^e usufruct of the 

fa) See the rase of thoasame 'appellant verm# Kaleepershad Roi and otherSf 
decided on the 21flt ctf June 1824, page 372. 
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rtiortgasred property subsequent to the above date, or otherwise 
liquiiiated by the mortgagee/’ and as the annual rent of 194 
beegas of land, the extent of the mortgaged estate, amounts to 
175 rupees, 13 anas, calculated at the rate of 14 anas 10 gundas 
]p€r teeghf as has been proved by the testimony of the witnesses 
adduced in the present case, the Court are of opinion that the 
principal and interest of the deed of mortgage, under which Ham 
Mohun Bhbse obtained possession of the lands in question have 
been liquidated according to the provisions of the above mentioned 
regulation, and therefore there does not appear the slightest ground 
or reason for altering the decree of the Calcutta Provincial t.'ourt, 
dated August the 15lh 18'21, which was accordingly aihrined, and 
the appeal dismissed with costs. 
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ACCEPTORS- 
See lilLL OF Exchanue, U* 

ACCOUNTS. 

1 III a case of disputed aocoiints between 
two European shop-keepers* the Court 
referred the proceedings to a gentleman 
skilled in inereaiitilc affairs* and passed a 
decree on flic basis of his report. 117 

See Note, page (j8. Banking Concern, 2. 

ACQUISITIONS. 

1 Lands acquired by four undivided Hin- 
doo brothers will, after their death, be 
made into four shares* and one share 
given to the representatives of each bro- 
ther* unless it can he proved that tliere 
was any inequality in the degree of la- 
bour or funds supplied by one or more 
of them in making the aequisition. 74 

ADOP'J’ION. 

1 According to the Hindoo law a son adopt- 
ed with the permission of her liiiMband* 
hy a woman on whom her father’s estate 
bad devolved, will not be entitled to such 
estate on, his adopting mother’s death* but 
such estate will ko to her father’s bro- 
ther’s son, in default of nearer lieirs. 128 

2 According to the Hindoo while a 

brother’s son exists the adoption o» any 

VOL. III. * 


other individual as a son, cither in the 
Dm t taka or Kritrima form of adoption, is 
illegal. 144 

3 According to the Hindoo law, a boy 

adopted by n widow* with the permission 
of her lute husband, Las all the. rights of 
a postil iitiioijs son* so that a sale made by 
her to his prejudice* of her late husband’s 
property, even before the adoption, will 
not be, valid, unless made under circum- 
stances of inevitable necessity. 228 

4 According to the Hindoo law, as current 

in Behar, an only son cannot be given or 
received in the Uuttaha form of adop- 
tion. 232 

5 According to the Hindoo law, as current 

in Behar, the grandson a paternal un- 
cle is excluded by a brolher's son* and, 
on the brother’s son’s death, by his wi- 
dow, if the family were divulcd ; and ac- 
cording to the same law, a hoy adopted by 
the Kritrimu form takes the inheritance 
both in his own family and in that of his 
adopting parents. 307 

6 In the ca.se of a Hindoo of Bengal dying 
in his father’s lifetime withoiilPissue* but 
leaving his widow authorised to adopt a 
son* if such adoption be made by the 
widow with the knowledge and consent 
of her husband’s father, at any time be- 
fore he simll h.nfle made any other disposi- 
tion of the property, or a son shall have 
been born to bis daughter in wedlock, no 
such subsequent disposition or birth shall 
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invalidate the claim of llic son so adopted 
to tlie inlte(|tance. 3i>7 

7 In tlie case of an adoption by a widow 
without having obtained the consent of 
her hnsh.'ind, or in which the adopted 
son^sli^ll id>t he' delivered over to her by 
either of his ||irent^y but only by his 
brother, the Court will not hold the 
adoption v.ilid, and if a son Icirally adopt- 
ed, shall, being ol^ age, execute an airrcc- 
nieiit, acknowledging the validity of his 
right to depend on bis perforinance of 
certain coiiditions, bis iidVactiou of those 
conditions will be held to nullirv his right. 

3t<7 

See Practice, 9. 

ADVOCATE GEXKRAr, (OPI- 
NION OF.) 

6're pages 122 and 126. Note, page 112. 

AT.LVV! A L LANDS. 

1 Claim to certain lands alleged to have 
lieeii WJtshed away by the stream from the 
plaintiflF’s estate; judgment given in fa- 
vour ot the deieiulants, to ^liose estate 
they bad become gradually annexed, with- 
out any proof of their allegation that 
those lands were formerly their property, 
and had b<»‘u recovered by tlie recession 
of tfcv* river. 316 

See PuACTiCi:^, 16. 

ALTVMGNA LANDS. 

1 Held that ^Itum^ha lands are inberitnble 
property, and ordered that they should 
be divided among Hie heirs of the oriiri- 
nal proprietor, their opponents claiming 
under a deed of gift alleged to have been 
executed in their favour by n person oti 
whom the P.atna Provincial Coyricil had 
made a grant of tiie Altnuighu hinds de 
novo, and in whose favour a decree to hold 
them had been pn^sed by tlie same aii- 
thpritv; it appearing lliat the Persian de- 
cree (which the SSiidder Dewanriy Adaw- 
Int considered themselves bound to tol- 
low) awarded to the donor possession ns 
manager only for the ancestor, and as no 
grant for lands wlio.se produce exceeded 
1,(100 rupees p?r annum^ could be valid 
without the sanctioii of the Supreme 
('oiincil, which had not been obtained in 
this instance. 179 

APPEAL. 

See Practice, 19. 

AHBITRATDllS. 

See AWARD, 1. Note, page 5. 

m 

ARMENIAN LAW. 

Sf:e Verbal BxguESTS, l. 


ASSESSMENT. 

1 The assessment imposed at the time of the 

decennial settlement on a talook ludd under 
A Jung-ulboorec tenure, is liable to be ca« 
lianced according to the perguunn rates, 
on a measurement of the lauds brought 
into eiiUivation. 34 

2 An engagement having been taken from a 

landholder in Cuttack, to. pay so much 
rent for his talook, in the event of nil the 
lands therein comprised being declared by 
the result of the suit wliirli he had insti- 
tuted to be liable to assessment, held by 
the commissioner, that on decree to that 
effect, the revenue of such lands should 
nut belong to Government, though exceed- 
ing ten beegiths. Decree affirmed by the 
S'idder Dewiinriy Adawliit. 253 

3 Held that lands granted by the former 
Soohadur of Cuttack, to a Khundait or Sir- 
dar of Pykes who bad held them at one 
invariable quit rent for more than twelve 
years before the Company’s government, 

.» are not liable to any increase of assess- 
ment, altbouab the grant did not specify 
the term rnokurreree, tstimraree, or other 
word signifyiti.g peipetiiity. 346 

4 On suit by the respondent to be exempt- 
ed from the demand of increased asses.s- 
iiieiit, claim disallowed on proof that the 
former Collector had erroneously granted 
a Zumcendarec pottah deducting an allow- 
ance for dthtfvh and hhuray, which was 
the right of the tchsevldars alone, and had 
been resumed on settlement with the pro- 
prietors ; hill the decree providing that no 
further increase should be demanded, a 
petition for review was granted, and it 
was finally decreed that the respondent 
should not be exempted from the iiicrcased 
demand, but that if dissatisfied therewith, 
he might apply for a new settlement. 382 

See Defendant Tatooks, 1. 

A.SSETS. 

See Dower, 2. 

AUCTION SALES. 

See Sales, I, 4, 5, 9, 10. 

AUMEEN. 

See Practice, 16. 

AWARD. 

1 An order by a Zdlali Judge for the exe- 
cution of a private award by arbitrators 
is not appealable. 4 

See Praciice, 1. Interest, 3. Note, page 5. 

AY MAH. 

f ' See Malikana, 1 . 
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BANKING CONCEKV. BKOTHEKS. 

1 The itartnenof a liankinfr concern held Sre Shares, 1. 

jointly and severally responsible for an ritance, 5, o, 7, b, y. « » 

iinderUkinu: executed in tbcir names by ^ , 

til c managin(( partner. 1 BliOTHEl^'S D AUG HI ER § JSO N. 

2 The account books of a banking bouse • lNitERiT)#iC£, 2. 

will be held to furnish good evidence 

of a debt, if the authenticity of the ac- , 

counts is sworn to by the writer of them, BROTHER S SONS, 

or if tbcir authenticity may be presumed Inhkritance, 5. Adoption, 1,2,5. 

by correspondent entries in the books of 

any other respectable house. 417 « URRA THA KOOR. 


BHURA Y. 

See Assessment, 4. 

BILL OF EXCHANGE. 

1 The seller of a bill of exchange which was 

not discharged by the drawee, held respon- 
sible for tiie amount in the first instance 
to the acceptor. 177 

2 Held that the seller of a bill of cxcharig(% 

is answerable for the amount in the first 
instance, when not paid by the drawee ; 
that bis* having lodged the amount of it in 
the hands of another banker on acrount 
of llic purchaser, without the purchaser’s 
sanction, does not exonerate him, and that 
his not having received bark the bill or 
caused it to be cancelled, affords suffi- 
cient presumption, in the absence of proof 
to the contrary, that sanction was not 
obtained. ’ 248 

BILL OF SALE. 

See Sales, 6. 

BOAUi) OF REVENUE. 

See Leases, 1. Rfsumption, 1. Settle- 
ment, 1. Practice, 13. 

BONDS. 

See Mortgage, l. Interest, 2, 4, 5, 8. 
Debts, 4. Practice, 13. 

BORROWER. 

1 Money lent by a Judge to a native officer 
on his establishment held not to be leg illy 
recoverable, agreealily to the spirit of 
regulation 38, 17113, the borrower holding 
lands in other districts, though not in the 
district of which the lender was Judge. 14 


.See iNiiEuriANCc, 3. 

COLLECTORS. 

See LeA^'ES, 1. DEFALCATION, 1. SCJRFTT, 
3. Skitlemlnt, 1, 2. Assessment, 4 . 

COMPEaVSATION. 
iSee Inteiiest, 4. Sales, 10. 

CONDI’IIONAL SALES. 

1 In case wf a sale of land with stipulation 
of its being cancelled in ll^e event of the 
purchase money being repaid witliin nine 
yeuis, accompanied at the same time by 
an understanding on the past of the sellers 
that a portion of the property iso sold 
(which had been previously mortaraged) 
shall be redeemed within tliree months, 
or on failure thereof that the conditional 
sale shall immediately become absolute, 
held, that such contract should not be. 
enforced, as being unjust towards the 
sellers, and contrary lo the provisions of 
regtilatioii 17, 18UG. 78 

See Mortgages, 2, Salis, 6. 

• CONTRA CIS. 

See Conditional Sales, 1. 

COPARCENERS. 

See Gifts, 1. Sales, 2. Surety, 3. 

COSTS. • 

1 Order for costs of suit to he paid d>y the 
successful parly reversed. 44 

See Debts, 1 . Note, page 260. 

crkditohs. 

See Debts, 2. Surety, 4. Ihterest, 4^ 

6 , 8 . 


BOUNDARIES. 
See Practice, 11. 


CUSTOMS. 
See Note, page 41. 


BRAHMACHAREE. 

See ENDOWyENTsjTl* 


CUTTACK. 

See Assessments 3..- 
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DAUGHTERS. 

Se^ Verbal Bhquests, 1. Inheritance, 1, 
6, 9. Heirs 1, 2, 3. Shares, 1. Gifts, 1. 
Adoption, 6. 

.lyAUGHTKH’^ SON'S. 

See Gifts, 1. Adoption, 6. 

DEBTORS. . 

See Surety, 4. Interest, 8. Leases, 3. 
DEBTS. 

1 Part of a debt hiiring been roalUed by tbc 

process of the Supremo Court, and ac- 
tion there having been discontinued, it is 
still competent to the coiiipbiinaiit to sue 
/or the remainder in a IVoviiiciHl Court, 
though the claim to be reimbursed for 
costs of suit incurred in the former Court 
will !)<■ rejected. 66 

2 Held that the institution of a suit for the 

recovery of a debt befoie the time speci- 
fied for payment, is not sufficient ground 
for depriving the creditor of interest af- 
ter the debt has become (Imf; tlioiigb 
sufficient for Uic refusal of costs or for 
nonsuit. 68 

3 Money having been borrowed to discharge 

arrears of Government revenue, by a 
persorf' erroneously registered as proprie- 
tor of an estate, tbc liglitful proprietor, 
on coming into possession, will be held 
liable fur the debt : and ibis is conforma- 
ble to the Hindoo law. 93 

4 In n case where money was borrowed and 

a bond executed for^be payment thereof 
at the legal rate of interest, (l2 per cent) 
and afterwards another bond executed 
for the payment of one- half per centy as 
Nihnutauny tiie Court held that no part 
of the original debt was rccoverahfi*, even 
though mi illegal intciest had been re- 
ceived. 205 

See Inheritance, 1, 2, 3, 4, 5, 6. Practice, 
13,15. 

DECK V N I S ET'I’ L E M ENT. 

Assessmknt^ 1. Dependanv Talook, 

1 . 

declaration, 

5ee. Pa RENTAGE, 1. 

DEF DS. 

See t*RACTicE, 6. Sale, 6. 

DEFALCATION. 

1 The surety of a native officer, employed 
under a Collector, is ntfl liable to make 
good a defalcation discovered after the 
death of such native officer. 65 

See SuKBTv, 3, 


defaulters. 

See Surety, 3. Sales, 9, 10. 

defendants. 

See Dower, 1. Practice, 2, 15. Evi- 
dence, 1. 

DEHYEK. 

See Assessment, 4. 

DEPENDANT TALOOK. 

1 A dependant talook for which a sunnud 

had been granted hy the former proprie- 
tor to hold it at a fixed rent, but which was 
granted within twelve years before the 
cieceiiriial settlement, held liable to in- 
crease of asNCssment hy the present pro- 
prietor, though not an auction pur- 
chaser. 221 

2 The plaintiffs sued to have two turrvfs 
« reannexed to their estate, on the plea that 

they were ilependant, lejecied on proof 
that they had been separated before the 
plnintifTs purchase of the estate, and 
distinclly assessed hy the Collector, and 
asbcssineiit confiiiucd hy Government. *100 

DEPOSIT. 

See Sales, 5. 

' DEWAN, 

1 The Dewan of a subordinate commercial 
factory held responsible for the sum of 
in,()0U rupees, wliich be had entered in 
his books as reeeived from the principal 
factory, although such sum was never 
sent. Judgment against a person alleged 
to he his surety reversed on investigation 
having been made by the Court below on 
his denial, and the fact not admitting of 
satisfactory proof. 160 

DISTRIBUTION. 

See Shares, 1. 

DIVISION. 

See Limitation, 5- Sales, 8. 
DONORS. 

See Altumgha Lands, 1. Gifts, 3. 
DOWER. 

1 A claim having been preferred against the 
widow of a Moosnlmaua hy his sister, 
for half the property left by him, which 
WHS ^nnlly,v adjudged to be her right in 
lieuof dower, and.tweuty-one years after 
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that decision, the same plaintiff having 
brought an action against the same de- 
fendant for half of the same property, on 
the plea that even supposing tiie dower 
to have amounted to the sum claimed, 
she had realized the full amount from the 
profits of the estate, it was held that the 
claim is inadmissible. 12 

2 On claiiii to certain land in satisfaction of 
dower, tliere being no other assets, tlie 
Court will award possession of tiiem to 
the- widow, if they do not exceed in va- 
lue her proper dower, or such as is pro- 
portionate to the rank and circumstances 
of her family, although no deed of dower 
may be forthcoming. 321 

See Note, page 295. 

DRAWEE. 

See Bill OF Exchange, 1,2. 

DURESS. 

1 The Siidder Dewaiiny Aduwliit having de- 
cided that no duress was used by A. in a 
suit between A. and B. it is not compe- 
tent to the Courts below to give judg- 
ment in favour of C. against A. on the 
giound of the proof of such pica. 4 1 

DUTTACA. 

See Adoption, 2. 

ENDOW MKNTS. 

1 The nephew of a deceased Ilrfj^marharee 

appointed to succeed him Jri tlie Gut/dee 
of a religion^ endowiiicrit, on proof of his 
title being superior to that of the person 
ill possession, tor various reasons assigned 
in the decree. 358 

2 By the use of the word Iiiaam in a royal 
grant it does not nceessarily follow that the 
property specified is conveyed in absolute 
proprietary right, if, from the general 
tenor of the in.siniment, it may he inferred 
that a u'Ufif or religious c^idowinent was 
intended : and property so endowed can- 
not be privately alienated or resumed. 407 

ENGAGEMENTS. 

5ce Assessment, 2. LiMiiATioN, 5. Infe- 

KES'l, 8. 

EVASION. 

See IntJ'.kesT, 4. 

EVIDENCE. 

1 According to the rules of Moohuminndan 
law, it is necessary that the plaintiff should 
adduce evidence to prove his claim on 
simple ‘denial by the defendant ; but when 
any special plea is urged, the onus profnin^ 
di rests with the defendant. 102 



IN6 Concern, 2. Note, pages 24, io6, 
156. 

EUROPEANS- 
Sce ACCOUNTS, 1. 

• E^LU^ION. 

See Verral Bequests, 1. Inheritance, 
1,.5, 6. 

FARM. 

See Interest, 8. 

FARMER. 

See Setixement, 1. 

FATHERS. 

•See WiDowsf 1. Heirs, I. Adoption,!, 
6. Inheritance, ii. Sales, 11. 

FORECLOSURE. 

See Mortgages, 2, 3, 5. 

GIFTS.^ 

1 According to the Hindoo law, as current 

in Bengal, a coparcener may dispose of 
by gift or otherwise his^oun undivided 
share of the ancestral landed *^roperty, 
notwiihstaiiding he may have a daughter 
aiid a daughter's son living. 138 

2 Held that the Moohuinmiidan legal ob- 

jection of indefinileness does not apply to 
a gift under which possession has been 
Iieid upwards of yrelve years. 176 * 

3 Case of a riaiiii by the legal heirs adjudged, 

though opposed by an alleged deed of 
gift, it being doubted whelber that deed 
was executed at all, or wliethcr at the time 
of ks execution tlie donor, from extreme 
old age, wa^ in his sound mind. 377 

4 A Hindoo of Bengal may lawfully convey 

all his property by a deed of gift to his 
brother, notwithstanding that h6*»lias a 
wife living. 3 y 7 

See Note, pages 45, 177., 

CUAND DAUGhTEIlS. 

See Heirs, 1. • 

GRANDSONS. 

See Inheritance, 1. Heirs, 1. Limita- 
tion, 2. ADOimuN, 5. ^ 

GRANTS. 

See Leasfs, 1, 2. Mtumgha Lands, 1. As- 
sessment, 3. 

‘ GRANTEES. 

See Leases, 1, 2. 
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GRANTORS. 

SAt Leases, 2. 

GUARDIANS. 

1 In a a^teinstitiiU'd against a minor lanc}- 
hoidcr and his guaAlian j6iutly, to recover 
rents unduly levied during the minority of 
the former, held that the latter is alone 
liable, in the first instance, notwithstand- 
ing that the former had attained to majo- 
rity before the final decision of the suit. 83 

GUARDIANSHIP. 

See Sales, 3. 

CUD DEE. 

See Enpowments, J. 

HEIRS. 

1 The heirs of a Hindoo being a son's son, 

two daughters of another son, and the 
widow of n third .son, adjudged that the 
grandson take one-third, the twv grand- 
daughters oue-third between them, and the 
widow one-third. — The widow of a son 
who died before his father culitled to food 
and raiment ojily. ^ 33 

2 The heirs of a Moosulmaun, being bis 

widow and three daugliters, the estate 
should be made into 2 i parts, of which 
the widow takes an eighth or 3, and the 
three daughters 7 each. 58 

3 Tlie heirs of a Moosulmaun, being his 

' widow, two sous, and four daughters, the 

estate should be luai^ into 6’4 parts, of 
which the widow is entitled to 8, the sous 
to 14 each, and the daughters to 7 each, 
and being his motlKT; his widow, and 
three sisters, should be made into of 
wliich his widow is entitled to 9, his mo- 
ther to 6, and his three sifters to 8 each, 

59 

See Vmal Bequests, 1. Inheritance, 

. 2, 4, 7. 8. Leases, 1, 2. Adokhon, 1. 
Stipend, 1. ./f/fawg-Aa Lands, 1. Mar- 
riage, 1. MAINfENANCE, 1. LIMITATION, 
6 . 

HINDOO LAW. 

1 According to the Hindoo law, as current 
in Bciiar, neither joint property nor the 
profits arising from sacrificial tees are fit 
subjects of transfer. 232 

See Sales, Inheritance, 1, .5, 9. 
Widows, 1. Debts, 3. Illegitimate 
Suns, 2. GitTs, 1. Adoption, 1, 2, 3, 4. 

. HINDOO^ 

See Heirs, 1. Widows, 3, 4* Surety, 
3. Limitation, 2. Gifts, 4. Acquisi- 
tions, 1. 


HUSBANDS. 

See Inheritance, 4, 5, 7, 9. Widows, 
2, 4. Adoption, 1, 3, 6. Maintenance, 
]. Limitation, 6. 

IKRARNAMA, 

1 An Ikrarnama or written acknowledgment 
from the defendant to the plaintiff, that 
the latter is proprietor of a pmtioii of the 
estate belonging to the former, held to* he 
good evidence of the transfer, altlioiigh 
no consideration was proved, an attempt 
by the defendant to prove a counter 
tArartiuma by the plaintiff having failed. 

392 

ILLEGITIMATE SONS. 

1 According to the Hiudoo law, an illegiti* 
mate son of a Rajpoot, or any of the three 
superior tribes, by a woman of the Siulra 
or other inferior class, is entitled to main- 
tenance only. 132 

. INAAM 

See Endowments, 2. 

INDEFINITENESS. 

See Guts, 2. 

INHFHI I ANCE. 

1 According to the Hindoo law, properly 

inherited by a daughter goes at her death 
to her sivi or grumlson, to the exclusion 
of her sister and sister’s son. 2fi 

2 The brother’s daughter’s son, and the 

grandson of a danghier’s son, cannot in- 
herit according to the Hindoo law, even 
though there be no ulher heirs. 37 

3 According to a custom prevalent in certain 

luountaiiiuiis estates of 'J'i|ipernli, the ordi- 
nary rules of inheritaucc do not prevail, 
and the individual uf the family designated 
JohraJj and failing him the iiidividnal called 
Hurra Thahowy succeeds to the estate and 
title of Raja, 40 

4 Of two widows on whom their husband 

had settled bis property in equal propor- 
tions, one flying, the other has no right 
of inheritance agieeahly to the Moohum- 
mudau law; hut the deceased widow's 
sister’s son will take the property in de- 
fault of iiearei' heirs. 90 

5 Property winch had devolved on a widow 
at the death of her husband, goes at her 
death to her husband's younger brother, 
to the exf lusioii of his elder hrolher’s son, 
agreeably to the Hindoo law of inheritance. 

106 

6 In a suit in which both parties are Sheeas^ 

the Court will decide agreeably to the 
doctrines of that sect; and, according to 
the law of inheritance prevailing niiioiig 
them, a brutji^r is entirely excli^ed by a 
daiigji^Mcr. ^ 164 
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.7 Accordinflr to the Hindoo law, as currant 
ill Bengal, on the death of a widow, the 
property which had devolved on her at 
her huahand'a death will go to her hus- 
baiurs brother, to the exclusion of his 
nephews. 'J’he widow of another brother 
is not u legal heir to such properly under 
any circuinslances. 2»9 

8 The heirs of a Monsnimaim being his mo- 

ther, his* brother, and his widow, his pro- 
perty should be made into twelve parts, of 
whicli four will go to the mother, five 
to the brother, and tliri*cto the widow, and 
on the mother's death her shares go exclii- 
sii'ely to her surviving son. 295 

9 According to the Hindoo law, as current 

in Bengal, on the death of a widow who 
had claimed her husband's property, her 
daugliter will inherit to the exclusion of 
her hiisl>and'8 brother, if the daughter 
have or is likely to have male issue, and 
on her death withont male issue, her fa- 
tiicr's brother will inheiit to the exclu- 
sion of her husband. 3fil 

10 The original ancestor of the parties hav- 

ing been deprived by the then existing 
Govern inent, of estates which were rc- 
cuvei'ed under another Government by 
the descendants of one of his sons, the 
desceiKlarits of another son will have no 
right lo participate. 40.3 

Widows, 1. Practice, t4. Adop- 
tion, 6. 

rNTEBEST. 

1 The Courts art* not competent to strike off 

interest on the. gr<iniid of delay in suing 
for a debt, if the claim be otherwise cog- 
nizable 48 

2 A bond having been executed before the 
1st of January 1804, bearing interest at 
the rate of 12 per cent per annuniy and 
subHcqiienily to that period a second 
bond (the first remaining uncancelled) 
for the same debt at a higher rate, held 
that agreeably to regulation 34, 180,3, the 
legal intere.Hi is not thereby forfeited. 96 

3 A. having sued B. for debt in a Court of 

Appeal, obtains judgment with an award 
of interest from the date of the decision ; 
on appeal by B. judgment affinneil on the 
merits of the case. A. afterwards sues B. 
in the City Court for iiit.ere.st from the 
instil inion of the original suit. Held 
that the claim is cognizable to supply the 
defect ill the former decree. 127 

4 Held that, it is not an evasion of the usu- 
ry regulations for .'i surety lo exact more 
than the legal interest, on Advance of 
Govermnenl revenue made by him, as 
compensation for bis risk ; and a claim 
bring i>reh*rred for the amount of a debt 
on bond, exclusive of interest, the Court 
adjudged, in decreeing the claim, that it 
was optional with the creditor to take 
inleresi at the rn^e of i2 per\^it per 


anmemf from the date of plaint to the day 
of payment, or to insti^ite a fresh suit 
for interest equal to the pii:icipal from 
the date, of the loan. 261 

5 Jiidgmeut by a Zillab Court for principal 
and interest of a ‘boncT debt,^ together 

*with interest ^n th# aggregate sum from 
the date of suit, confirmed on appeal to 
the Provincial Coprt, with interest on the 
amount ^f the judgment ; but interest 
while the cause was pending on special 
appeal before the Sudder Dewanny Adaw- 
liit calculated on the amoiMit of the ori- 
ginal bond only. 268 

6 Held that, according to the spirit of sec- 

tion 6, regulation 15, 179.1, the Courts 
may award interest exceeding the prin- 
cipal of n debt, if the excess acerned pen" 
dente lite and without any fault of the 
creditor. • 278 

7 111 a claim to mesne profits of land, the 

Zillali Judge having awarded the prnjiu 
claimed tuitkout interest, it is not compe- 
tent to a single Judge of a Provincial 
Court oil appeal to award interest on the 
prdfil|. • 343 

8 In the case of^a bond bearing interest at 

6 per rentt ihe Court will award payment 
of 12 per cent on proof that the debtor had 
violated an engagement made to the cre- 
ditor to put him in possession a farm as 
collateral security. 35 (i 

See Mortgagors. 1. Sales, ,3* Debts, 
2, 4. Widows, 4. SuiiErv, 4. 

JA GEER, 

See R ENT ^ree Tenure, 2. ' 

JO ERAS, 

See Inheritance, 3. 

JOINT PKOPERTV. 

See Sales, 2. Surety, 3. Hindoo Law, 
• 1, Limitation, 5. 

JOINT PllOPRIETOKS. 

See LimitatTon, 4. 

JUNGULBOOREE TENJURE. 

See Assessment, i. 

JURISDIC^ON. 

See Mortgages, 3. Fracticr, 11. 

KHUNDAlf, 

See Assessment, 3. 

KRITRIMA. 

See ADOPTION, 2. 

Landholders. 

See Assessment, 2. 



432 


I N D 


J.EASES. 

1 A lease granted in perpetuity by the Col- 

lector of Benares, will nut at the gran- 
tee's dcatli devolve on his heirs, if it have 
not b^nacondrincj by the Board of Reve- 
nue or Govern meilt. ** b2 

2 A Mokurreree lease of lands in Zillali Bc- 

har continued to llie.hcir of the grantee, 
the successor of the grantor jiot proving 
that it was a life grant only. 3.12 

3 The Court ordered a lease to be cancelled, 
though iteSatained no iiientioii of a term ; 
it not being expressly declared to be per- 
petual, and appearing to have heeii granted 
to the same person, on the same day, and 
for the same lands as a deed of mortgage, 
and therefore evidently intended only as 
an additioii.'il security for n debt. 372 

See StittETY, 2. “ 

LEGITIMACY. 

See Shares, 2. 

legitimate CHILDR.EV. 

See Verbal BEguisTs, 4. Shares, 2. 

LEXDEH, 

Seec Borrower, 1. 

•< 

LIS.SEES. 

See Surety, 2. 

LIMITATION. 

A The claim by a Moosulmaun woman to 
a share of her deceased father's properly 
dismissed as not having been preferred 
for more than 12 years after his death 32 

2 In a suit by a Hindoo fur a share of Ins 

maternal grandfather’s property, held that 
the rule of limitaiion should he rechoned 
from the period of his mother’s or grand- 
mother's death, and not from that .of his 
grar^^jilhei 's second widow, who had got 
possession under a decree of Court ; his 
right having begun to accrue on the death 
of the former pershnis. Maternal grandsons 
by different mothers take per capita and 
not per stirpes. 1 00 

3 In a clRiin fwcferreil after the period pre- 

scribed by the regiilatinns it is not requi- 
site to declare that the adverse pos.session 
was acquired bVi fraud or vif»Ience, if that 
can be gathertuK from the plaint; and a 
plea of insanity set up by the plaintiff, 
not having been investigated, a review of 
judgincril was allowed by the Siidder 
Dowanny Adawlut, and the case sent 
hack for a now trial. 102 

4 In a suit hy a joint proprietor to .separate 
pnssi'sSion of liis share, ttlie defendant 
iirsing th;it he had exclusive V^ssession 
long Ijefure the Company's Governinenl, 
without bv.i:ig able to pro\'e exclusive right. 


E X. 

held that the rule of limitation does not 
apply. 202 

> Held that lapse of time does not bar the 
right to a division of a joint estate, the 
several proprietors of which had entered 
into separate engagenicnis for tlicir respec- 
tive shares, thoiigli such shares had never 
been acliiaiiy separated. 219 

6 The heir of a widow claims, her dower 
from her late hiishamrs estate under a 
deed executed by him before the Com- 
pany's accession to the Dewaiiny; held 
that the claim is inadiiiissible, tbc truth 
of the demand not having been acknow- 
ledged within twelve years prior to the 
institution of the suit. 292 

See Widows, 1 , 2. 

MAINTENANCE. 

1 Where the widow of a Hindoo is excluded 
by law from inheriting her husband's pro- 
perly, the Courts arc authorized to fix the 
vimoiint of maintenance receivable by her 
from her husband's heirs, with reference 
to the circumstances of the family. 22.3 
See Widows, 3. Illegitimate S-jns, 1. 

MAJORITY. 

See Guardiaks, 1. Practice, 7. 

MALIK AN A. 

1 The orighial proprietor of lands granted 
by the ruling power on a tenure {Aymah) 
free of assessment, having, together with 
his successors, for a series of years re- 
ceived a fixed sum from the grantor in 
lieu of his proprietary rights, the person 
to whom those rights may be subsequent- 
ly truiisfcrretl has no claim to MaUfuina 
at the rate of ten per cent, 278 

MARRIAGE. 

Accordintr to the Moohunimiidan law, a 
man raiinot iiihitv his wife’s sister, hiS 
wife being alive ; but tbe second marriage 
will not invalidate the first, and accord- 
ing to the same law, the heirs being a 
widow, a mother, and n h.ilf sister, the 
properly siioiild be made into 1,3 parts, of 
w'hicli three belong to the widow, four to 
the mother, and six to the half sister. 210 

MEASUREMENT. 

See AsSESSMBN'r, 1. 

MIMNUTANA. 

See Debts, 4. 

IVyNORITY. 

/' See GuaRQIANS. 1. 
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MINORS. 

See Guardians, 1. 

MISSING PERSONS. 

See Widows, 1. Note, p^gc 30« 

MISTRESS. 

See Practice, 3. 

• MOKURREllEE. 

See Leases, 2. Note, page 334. 

MOOIIUMMUDAN LAW. 

1 According to the MoohnnimiulAn law 
there is no right of ropresentutioit ; in 
other words, a man shall not inherit with 
Ills paternal uncle if his father died before 
his father's father. 404 

See Parentage, 1. Shares, 2. Inheiii- 
TANCE, 4. Evidence, l. Marriage, 1. 

MORTGAGEES. 

See Mortgages, 2, 3, 6. 

MORTGAGES. 

1 A. having lent 10,000 rupees on mortgage 
of lands to R. and afterwards borrowed 
from C. 5,000, on an agreement that C. 
should have half the annual prohis of the 
mortgaire, and A. having given to C. as 
security, the onatody of the mortgage 
bond, hilt retained the il<iciiijn*nts aulho> 
rizing him to make the colleetions, held 
that this is a srm]ile transaction between 
A. and C. the former being aceoiintahle 
to the latter, without reference to the 
proceeds of the mortgaged estate. 43 

2 In a case of mortgage with conditional 

gale, the tender to tlie rnortiragee of the 
money borrowed, by a stranger to the 
transaction, is not sufficient to prevent a 
foreclosure. 54 

3 The Sudder Dewanny Adawliit will up- 

hold a decree of the Siipreme Court, In 
favour of a mortgagee founded on a bond 
to confess judgment, although the fore- 
closure of the mortgage may he contraiy 
to regulation 17, li-Ofl, ilie mortgagor 
having voliinlnrily subjected himself to 
the jurisdiction. Ill 

4 Wheie a iiioitgage of an entire talook h:is 

been executed by its several proprietors 
in one and liie same transaction, an ac- 
tion by one of the proprietors for the 
reclom prion of his own particular share 
only will nut lie- 159 

5 Jiidgpieiit having been given against a 
mortgagor who sued to redeem the mort- 
gaged property, on the plea that he had 
tendered repavinent of the money bor- 
rowed, held iliut the moKigagee is not 

VOL. III. • \ 


thereby entitled to foreclosure withonr 
recourse to the rules prcscitbed by regu- 
lation 17, 1806. 225 

6 The uncles of the plaintiff having mort- 
gaged their shares of an estate to two 
individuals, and on tho'se mortgagy^s ab- 
sconding having ftiacle Jt second niorti/age 
to another individual, from whom the 
plaiiitiff redeemed tlu: property, held that 
a private diftfrihiition made among them- 
selves by the hist and second mortgagees 
cannot avail, as the drst mortgagees had a 
right either to the whole or to^o part of 
the mortgaged property. 298 

See Mortgagor, 1. Conditional Sales, 
1. Leases, 3. Practice, 18, 19. 

MORTGAGORS. 

1 A mortgagor is entitled to recover posses- 
sion of an nsfffnictiiHry mortgage, on pay- 
nieiit of Lite principal suin borrowed ; the 
cpiestion ns to interest being left i>peo for 
future adjustment. 3 

See Mortgages, 3, 5. Note, page 4. 

^ MOTHERS. 

See Sharfs, 1, 2. ^Heirs, 3. Limitation, 
2. Adoption, 1. HJarriAge, 1. Inhe- 
ritance, 8. 

MOrXT.AINOUS I>AND. 

See Inheritance, 3> 

NATIVE OI'FICERS. 

Sec Borkowlr, 1. Defalcation, 1. 

NEPHE^rS. 

See Inheritance, ^ Endowments, 1. 

NOTICE. 

1 Held that according to (he spirit of the 
rule coutained in section 5, regulaliuu 18, 
1814, *a second notice was requisite on a 
sale being postponed, whether the post- 
ponement arose from imadvoidiible cause 
or otherwise, and that the provisions of 
section 9, regulation II, 1H22, iiiofflTV'ing 
the rule above quoted, arc not applieable 
in trying the merits of an appeal trum a 
decision passed previously to the prouiul- 
gatioii of the lailer enaciiii8ut. 242 

See Sales, 1,9. • 

OBLIGATIONS. 

See Practice, 37 

parentag/e. 

1 According to the Moohuiiniiujan law, the 
declurutiou of a person of titisoiind mind 
is insufficient to establish parentage ; or 
even of sound mind, where the paren- 
tage is claimed by another. 23 

See Shares, 2. 

•PARTNERS. 

Set Banking Concern, 1. 

3 K 
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PARTNERSHIP. 

* Stt Sales, 2. 

PATNA CAUSE. 

, V See Nole, pa^e 196. 

patrimonial property. 

See Verbal' Bequest, 1. 

PAUPEK. 

See PWtfTicB, 5. Note, page 172. 
PAYMENT. 

See Mortgagors. I. Surety, 1. Debts, 

2, 4. Sales, 5, fi. SripjiNu, i. Interest, 
4. pRAcncE, 15. 

4 

PERPETUITY. 

See Leases, 1. 

PLAINTIFFS. 

See Surety, 2, 3p Evidence, I. Limita- 
tion, 3. Mortgages^ 6'. Pi^actice, 15. 

PLEAS. 

Dowfr, Duriss, 1. Surety, 2. 
Eviivnce, I. Limitation, 4. Praciice, 
9. Sales, 10. 

POSSESSION. 

See Practice, 1, 16. TaIMitation, 2, 3, 4. 
Mortgagors, l. Widows, 3, i. Debts, 

3. fJiFTs, i. ALTij^GffA Lands, 1. Sbt- 
tlemknt, i. Sales, 5,1 J. Dower, 2. 
Endowments, i. 

POSTPONEMENT., 

See Notice. 

PRACTICE. 

1 UK proprietary right havinir been for- 

mally iiivestigatrd and decided on, in a 
Buiiunary suU<5y a register, whose decision 
on a regular appeal having been errone- 
ously adinified from it, was reversed by 
thoiProvincial Court ; the Siidder Dewan- 
DV Adawlut on a summary appeal, did not 
think proper to touch the reversal, but 
Bpeciuily cfirected that the property in 
possession R^fore the dispute should not 
be disturbedC 3 

2 Held tlif.t a woman having preferred a 

claim against her father-in-law for cer- 
tain real and personal property, and her 
claim being dismi.csed, it is not compe- 
tent to the Court to award her a monthly 
a1k>iVHnre payable by|^he defendant, no 
such claim having been preferred by her. 
Order for costa of sii^ tp be paid by the 
•uccesaful party revened. 44 


3 A dancing girl having left her mistress 

bv whom she had been purchased when a 
child and educated, and having discoiici- 
niied the payment of a monthly AlIoWHiice 
to which she had bound herself hy a written 
obligation ; on a suit by the lu'istress 
to enforce the engagement nr recover 
the girl, rlaiiii disallowed, the girl not 
being legally a slave, and the mistress not 
having pro\'ed that what lut'd already been 
leceived was insufficient to cover the ex- 
pence of her education. 141 

4 In a suit in which both parties are Sheeas, 

the Court w.ll decide agreeable to the 
doctrines <»f that sect ; and, according to 
the law of iiihentaiice pievailing among 
them, a brother is entirely excluded by a 
da iiu liter. l64 

5 Held that a Special appeal preferred by a 

pauper ill a amt inalituted siibsequently to 
the 1st of February 1815, could not be 
entertained, but eee note. 172 

6 A deed having been declared inadmissible 

^ hy a xillah decree, from which an appeal 

was preferred, but subsequently with- 
drawn by rateenauwhy held that tlie pro- 

duction of such decree is not sufficient to 
preclude enquiry into the uuthoriiy of the 
deed in a subsequent suit. 200 

7 In a case of review of judgment, two 

tiudges being of opinion that the decree 
reviewed should he reversed, and two that 
it should be affirmed, one of the latter 
having joined in pavVitig the decree re- 
viewed, and the Judae who concurred 
with him in that derisiciri having since 
died; held tliat the opinion of the deceased 
Judge slioii d he taken into account, so 
as to create a majority without the neces- 
sity of calling in a fifth Judge. 234 

8 Judgment of the Siidder Dewanny Adaw- 

lut declared conclusive against two inter- 
locutory claimants, their claim virtiinlly 
rejected hy the zillah decree not having 
been brought fonvard on appeal to the 
Provincial Court, nor supported by a sepa- 
rate action. 266 

9 Claim to an estate by an of the de- 
ceased proprietor under au alleged deed 
of gift. Suit dismissed with costa, as the 
document had not been produced in u for- 
mer action brousht by the widow against 
the present claiuiaiit, when on his plea 
of adoption proving untenable, a deed had 
been hied in Court, by which he admitted 
her rieht to the succession, which deed, 
although now diaclHinied by him, had 
been duly recorded, and carried inro 
effect without opposition at the time. 275 

10 A tehsildar in Allahabad having caused 
certain landB lying within the limits of his 
authority to be purchased at a public salo 
in the name of his minor son, and the 
same being resumed by Governiiient 
under tbiyegulatioDS of 1803, on satisfac- 

evidence tl»at the lands were held 

1 
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9 Public Biilc by Auction of a defanller’a 

lands set aside on ibe ground tlmt notice 
of the intended sate was not published on 
the estate. 325 

10 An auction sale by a collector of defaul- 

ter’s lands set aside on the ground that 
be had purchased (he lands on account of 
Governmoiit, and that he. had refused a 
higher hid. Plea that tlic latter .circuni- 
stHUce could only entitle the defaulter to 
Ooiuiiecisatioii overruled. 351 

11 taiids purchased by a fattier in the name 
of Ills .son, though registered in the name 
of the latter, being in the possession of the 
former, and honk fitU his property, the 
son has no right to dispose of them. 363 

See Note, pages 8, 90, 3i7. Conditional 
1. Surety, 4. Adufiion, 3. 
Notice, l. 

SAP I NBAS. 

See Note, page 32. 
SKCUHITV. 

Sec Mortgages, 1. Surety, 1* Interest, 
8. Leases, 3. 

SELLERS. 

See Conditional Sales, 1. Bill of Ex- 
change, 1. Sales 6, 7. 

SETTLEMENT. 

1 Chum to set aside a settlement made by 
the Collector with the sanction of the 
Board of Rovoniic rejected ; it appearing 
that the riaiiiiant’s anrc.^tur had been in 
possession as fanner only, and claim not 
Laving been advanced until eight years 
after the conclusion of that settlement. 226 

2 A settlement having been made with one 

individual as proprietor, hehl that, under 
clause 8, section 53, regulation 27, 1803, 
a Collector is not competent to substitute 
another individual without a judical de- 
cree. 239 

See Assessment, 4. 

SHARES. 

1 Tlic claimants to a Moosiilmaun’s pro- 

perty being three widows, tliiee daughters, 
a mother and a brother, the property 
slioiilil be made into 72 parts, of wliicL 
the widow should get 9, the daughters 
48, the mother I’J, and the brother 3, and 
one <»f the daiigliler.s dying before the dis- 
tribution, tlie e.state should he made into 
2i6 parts and the shares of all the clai- 
mants fexcepf the two stepinotliers) pro- 
poilioiiably Hiigiiiented. 46 

2 .Aceonliiig (o the Mooliummndan law 
coiuinual coliabitiition and arUriowledg- 
int-nt of parentage foi in suflitMeiit pre- 
Biiinptive evifleiii e of wedlock and Iciriti- 
oincy ; aud the heirs Mug two widows, a 


mother, and a son, the property slionld be 
made into 48 parts, of which the widows 
are entitled to 6, the moAer to 8, and tho 
son to 34. 

See Limiiation, 2, 4, 5. Surety, 3. In- 
heritance, 8. Marriage, 1. Moar- 
• GAGES, 4, 6 . ^Primooenitu^,^. Notc, 
pages 6I9 103, 156,^98. 

SH'EEAS. 

See iNiiCKii'ANCE, 5. 

SHOPKEEPBiH^. 

See Accounts, l. 

SISTERS. 

See Dower, 1. Inheritance, 1. Heirs, S« 
Marriac^, 1. 

sister’s ‘sons. 

See Inheritance, 1, 4, 

SLAVES. 

5^ Practice, 3. 

SONS. 

See Inheritance, 1, 8. 5^dows, 1. Heirs^ 
I, 3. Shakes, 2. Adopiion^, 6. 

SOOBADAR. 

See Assessment, 3. 

SPECIAL APPEALS. , 
See PKACTi#£, 5. iNTKKESr, 5. 

STEP-SONS. 

See Widows, 3. 

STIPEND. 

1 AJudicial order for the payment of a 
monthly stipend to a certain iqdividual is 
not held to eiitiUc his heirs to ciuiiu it af- 
ter his death. ^34 

• 

SUMMARY APPEALS. 

See Practice, 1. 

SUXNUD. 

See OLPhNUAN-^ TalooK. 

SCPREMaCOURT 
See Debts, 1. JnoRi'CAOLS, 3. 

SURETr. 

The Court of Sudder Dewanny Adawliit 
will not enforce the payment of a sum of 
money [iftmiused by A. to Iff if the se- 
curiiff tendered by the latter for the for- 
mer, iu cuusideraiion of which the promist 
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WHS made had nererbeen acted upon, even 
though the pr^use was absolute. 51 

2 The surety of a fictitious lessee is not 
entitled to sue for profits on the plea that 
the lease had been unjustly cancelled, and 
that he (the phiiutiffj was the real lessee. 

; . 85 

3 In a suit brought by certain joint Hindoo 
proprietors against the Collector and the 
surety of tlicir coparther (who was trea- 
surer and had defaulted and absconded) 
for the recovery of their shares of the 
joint prope^, which had been sold on 
account of tfie defalcation, judgment in 

, favour of the plaintiffs, and held that 
the surety was solely liable, he having 
pointed out the property as exclusively 
belonging to the defaulter. 98 

4 A sale having been made by a debtor to 

his surety, and set aside as linving been 
extorted by violence, the Co'irt will nei'er- 
theless compel thh debtor to pay to his 
surety the amount (principal and interest) 
which had been borrowed on the credit of 
the surety, deehiring at the same time that 
the latter should 'be responsible to the 
original creditor. 156 

5ee Deealcation, 1. Exciiange, 

1. Interest, 4. 

TEIISILBARS 

*See Assessment, 4. 

TITLE 

Ste EndowmenI'S, 1. 

TFNDKF^ 

See Mortgages, 2. 

TRANSFER. 

See Hindoo Law, 1. 

^TRANS LA I IONS. 

See Sales, 1. 

•• 

VERBAlf BEQUESTS. 

« 

1 According to tbe Armenian law a verbal 
bequest of self-acquired property to an 
illegitimate son is good, there being no 
legitimate children; hut such a disposi- 
tion of patrimonial property is not valid 
to tbe exf’liiHioii the legal heirs. And 
on proofihat sqpb iHegitiin'iie son, utter the 
death of his father, virtually acknowledged 
the right of his heirs, by taking out pro- 
bate, and henefiliag urnler the will of his 
great uncle, and by entering into a com- 
promise jvith his great iincL‘*s daughter 
for her «hare of the property ; tly^ Court 
held that the verbal bequest should not 
rvaU. 9 


VICINAGE. 

See Sales, 2. 

UNCLES. 

See Mortgages, 6. Adoption, 5. Primo- 
geniture, 2. Moohummudan Law, 1. 

UNDERTAKING^ 

See Banking Concern, 1. 

UNDIVIDED SHARES. 

See Widows, 2. Note, pages 22," 140. 

USUFRUCT. 

See Mortgagors, 1. 

WIDOWS. 

1 The widow of a sou who died before his 

father, is not entitled to inherit the father's 
estate according to the Hindoo law; and 
12 years is allowed for the reappearance 
of a missing person, after which his death 
will be presumed. 28 

2 The right of a widow is not necessarily 

forfeited by her omitting to apply for se- 
parate possession of her husband's undi- 
vided aliare for more than 12 years after 
bis death. 30 

3 A widow (Hindoo) has no claim upon 

her 8tep-graiid.son or her ste p> son's wi- 
dow for main reliance while she has a step- 
son living, who alone is hound to main- 
tain her, even though the others are in 
joint possession with him of her hnshand's 
estate. 70 

4 The decrees of a Court below in fai’oiir of 

a Hindoo widow for posscs'<ion of her 
husband’s landed property amended on the 
ground of their not having specified the 
nature of her interest and the mode in 
which tbe property should be disposed of 
after her death. 114 

See Dower, I, 2. Heirs, 1, 2, 3. Inhe- 
ritance, 4, 5, 7, 8. 9. Limitation, 6. 
Marriage, 1. Maintenance, 1. 

WILLS. 

See Verbal Bequests, I. 

WIVES. 

See Gifts, 4. 

WUQF. 

Set Endowments, 2. 

ZUMEENDAREE POTT AH. 

4 See a'I^ESSMCNT, 4. 








